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Title  3 — 

The  President 


IFR  Doc.  93-23775 
Filed  9-23-93;  4:04  pm] 
Billing  code  3195-01-P 


Proclamation  6596  of  September  22,  1993 

National  Rehabilitation  Week,  1993  and  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Millions  of  Americans  with  disabilities  are  able  to  achieve  independence 
and  lead  active,  productive  lives  with  the  assistance  of  rehabilitation  therapy. 
Estimates  indicate  that  half  of  the  Nation’s  population  will  at  some  point 
in  their  lives  need  assistance  in  overcoming  some  form  of  physical,  mental, 
emotional,  or  social  disability.  "National  Rehabilitation  Week”  seeks  to  recog¬ 
nize  not  only  the  individuals  who  have  learned  to  cope  with  their  disabilities 
but  also  the  dedicated  health  care  professionals  who  have  provided  assistance 
through  research,  education,  and  therapy. 

In  tribute  to  these  individuals  and  their  many  contributions  to  our  society, 
the  Congress,  by  Senate  Joint  Resolution  50,  has  designated  the  periods 
beginning  September  19  and  ending  September  25,  1993,  and  beginning 
September  18  and  ending  September  24,  1994,  as  National  Rehabilitation 
Week,  and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  these  weeks. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  periods  beginning  September  19,  1993, 
and  ending  September  25,  1993,  and  beginning  September  18,  1994,  and 
ending  September  24,  1994,  as  National  Rehabilitation  Week.  I  call  upon 
all  Americans  to  observe  these  weeks  with  appropriate  programs,  ceremonies, 
and  activities  as  an  expression  of  their  support. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 
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Proclamation  6597  of  September  22,  1993 

Energy  Awareness  Month,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Politically,  economically,  and  environmentally,  our  world  is  changing,  and 
so  are  our  energy  choices.  Our  Nation  has  been  blessed  with  a  wide  variety 
of  energy  resources.  America’s  diverse  climate,,  geography,  and  natural  re¬ 
sources  give  us  a  flexibility  unmatched  in  the  world.  It  is  our  duty  to 
use  our  energy  resources  wisely  by  increasing  energy  efficiency,  commer¬ 
cializing  renewable  resources,  and  developing  innovative,  clean  technologies. 

The  energy  choices  we  make  affect  every  aspect  of  our  lives.  The  theme 
of  Ener^  Awareness  Month,  1993,  New  Energy  Choices  for  a  Changing 
World,  highlights  the  importance  of  these  decisions.  In  our  homes,  energy 
efficient  appliances  and  “green”  computers,  such  as  those  that  qualify  under 
the  Environmental  Protection  Agency  (EPA)  Energy  Star  Program,  save  us 
money  and  help  to  preserve  the  environment.  On  our  Nation’s  highways, 
powering  our  vehicles  vsrith  alternative  fuels  will  help  us  conserve  energy, 
develop  new  resources,  and  reduce  our  dependence  on  foreign  oil.  In  our 
industries,  advanced  lighting,  such  as  the  systems  promoted  by  the  EPA 
Green  Lights  Program,  makes  our  businesses  more  efficient,  more  environ¬ 
mentally  sound,  and  more  competitive  in  world  markets.  In  the  coming 
century,  the  challenge  will  be  very  great  to  protect  our  precious  environment 
and  produce  sustainable  economic  growth.  Our  Nation’s  energy  use  is  a 
critical  and  significant  part  of  this  challenge.  We  must  work  to  find  more 
efficient  ways  to  use  current  resources,  and  search  for  new  ones. 

To  encourage  each  American  to  join  in  this  effort  to  improve  our  Nation’s 
energy  future.  I  urge  participation  in  activities  that  further  our  understanding 
and  appreciation  of  how  we  can  meet  energy  challenges  and  contribute 
to  energy  solutions  in  our  changing  world. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  1993  as  Energy 
Awareness  Month. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  Sej^tember,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 


(FR  Doc  9^-23776 
Filed  9-2»-e3;  4:05  pm] 
Billing  code  3195-01-P 


- r:»^. 


Rules  and  Regulations 


Federal  Register 
Vol.  58.  No.  185 
Monday,  September  27.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiMy  arfd  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  ttte  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttte  Superintendent  of  Dtxumenls.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  530  and  575 
RIN  320&-AE21 

Aggregate  Limitation  on  Pay 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
rules  governing  the  administration  of 
the  aggregate  limitation*Dh  pay^  The 
final  rules  simplify  the  administration 
of  the  Executive  Level  I  aggregate 
limitation  on  pay  by  removing  the 
requirement  that  agencies  consider  the 
annual  rate  of  continuing  payments  an 
employee  is  entitled  or  authorized  to 
receive  during  a  calendar  year  when 
determining  whether  an  additional 
discretionary  payment  may  be 
authorized  or  paid,  removing  the 
prescribed  order  in  which 
nondiscretionary  payments  must  be 
deferred  when  continuing  their  payment 
would  cause  the  compensation  the 
employee  actually  receives  to  exceed 
the  aggregate  limitation,  and  allowing 
agencies  to  consider  only  the  projected 
basic  pay  an  employee  will  receive 
during  the  following  calendar  year 
when  determining  how  much  of  a  lump¬ 
sum  payment  for  excess  amoimts  the 
employee  may  be  paid  at  the  beginning 
of  that  calendar  year. 

EFFECTIVE  DATE:  Final  rules  effective 
October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernadette  Christie,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  On  March 
28, 1991,  the  Office  of  Personnel 
Management  (OPM)  published  interim 
regulations  to  implmnent  the  Executive 
Level  I  aggregate  limitation  on  pay  (56 
FR 12833).  T^ese  regulations  were 
amended  by  revised  interim  regulations 


published  on  January  28. 1992  (57  FR 
3113).  Interested  parties  were  invited  to 
comment  for  a  60-day  period  following 
the  publication  of  the  interim 
regulations  and  again  following 
publication  of  the  revised  interim 
regulations.  During  the  comment 
periods.  OT*M  received  comments  from 
five  agencies  and  one  labor 
organization.  The  comments  are 
summarized  below,  along  with  a 
description  of  the  changes  in,  cr 
clarifications  of.  the  interim  regulations 
that  have  been  adopted. 

General  Comments 

Two  agencies  commented  that,  in 
general,  the  interim  regulations  are 
difficult  to  administer  because  they  (1) 
impose  several  "tests"  that  must  be  used 
when  determining  whether  to  pay  or 
authorize  a  continuing  or  non¬ 
continuing  discretionary  payment.  (2) 
set  forth  specific  rules  governing 
deferral  of  an  employee's  pay  when  the 
aggregate  compensation  exceeds  the  rate 
payable  for  level  I  of  the  Executive 
Schedule  at  the  end  of  the  calendar 
year,  and  (3)  make  the  agency 
employing  the  individual  at  the  time  a 
payment  is  deferred  responsible  for 
paying  the  excess  amount  in  the 
following  calendar  year.  As  described 
below.  OPM  has  simplified  the 
administration  of  the  aggregate 
limitation  and  reduced  the 
administrative  burden  on  agencies 
wherever  possible. 

Consideration  of  Annual  Rates  of  Pay 

Two  agencies  objected  to  the 
requirement  to  consider  the  annual  rate 
of  continuing  payments  an  employee  is 
authorized  or  entitled  to  receive  when 
determining  whether  an  additional 
discretionary  payment  may  be 
authorized  or  paid,  noting  that  the  law 
requires  only  diat  the  aggregate 
compensation  an  employee  actually 
receives  during  a  calendar  year  not 
exceed  the  rate  payable  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year  ($148,400,  effective 
January  1993).  The  final  regulations 
introduce  a  definition  of  "estimated 
aggregate  compensation,”  whidi 
includes,  in  oi^er  of  payment,  (1)  the 
basic  pay  an  employee  is  projected  to 
receive  during  a  calendar  year,  (2)  any 
lump-sum  payment  of  excess  amounts 
to  which  the  employee  may  be  entitled 
from  a  previous  calendar  year,  (3)  the 


projected  value  of  all  nondiscretionary 
payments  to  which  the  employee  is 
entitled,  and  (4)  the  projected  value  of 
all  discretionary  payments  the  employee 
is  authorized  to  receive.  Agencies  are 
required  to  consider  only  ^e  estimated 
aggregate  compensation  an  employee  is 
projected  to  receive  during  a  calendar 
year  when  determining  whether  an 
additional  discretionary  payment  may 
be  paid  or  must  be  deferred. 

For  example,  in  June  1993,  an 
individual  was  appointed  to  a  critical 
pay  position  (under  5  U.S.C  5377)  at  an 
annual  rate  of  $125,000.  The  employee 
also  was  awarded  a  20  percent 
recruitment  bonus  of  $25.0(K).  Under  the 
interim  regulations,  the  employee  could 
not  be  paid  the  total  recruitment  bonus 
because  the  employee’s  annual  rate  of 
pay  ($125,000)  plus  the  recruitment 
bonus  ($25,000)  would  equal  $150,000 
and  thus  exceed  the  rate  payable  for 
level  I  of  the  Executive  S^edule  at  the 
end  of  the  calendar  year  1993 
($148,400).  However,  under  the  final 
regulations  the  employee’s  estimated 
aggregate  compensation,  including  the 
bonus,  will  equal  about  $94,000  or 
approximately  $54,400  less  than  the 
Executive  Level  I  limitation.  Therefore, 
under  the  final  regulations  the  agency 
will  be  able  to  pay  the  employee  the 
total  recruitment  bonus. 

An  agency  commented  that,  in  earlier 
guidance,  agencies  were  advised  to 
exclude  anticipated  increases  in  basic 
pay  when  projecting  an  employee’s 
aggregate  compensation  for  the  calendar 
year.  The  final  regulations  provide  that, 
when  projecting  pay,  agencies  should 
include  any  future  pay  entitlements  that 
are  known  in  advance. 

Deferral  of  Pa3nnents 

One  agency  requested  that  OPM 
prescribe  the  order  in  which  agencies 
should  defer  discretionary  payments. 
Another  agency  objected  to  the 
provision  requiring  agencies  to  defer 
nondiscretionary  pa)rments.  except 
basic  pay.  locality  pay  adjustments, 
interim  geographic  adjustments,  and 
special  pay  adjustments  for  law 
enforcement  officers,  in  reverse 
chronological  order  of  their 
authorization,  when  deferral  is 
necessary  to  avoid  exceeding  the  rate 
payable  for  level  I  of  the  Executive 
Schedule  at  the  end  of  the  calendar 
year.  'The  agency  observed  that 
imposing  such  an  order  could  result  in 
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deferring  a  greater  amount  of 
compensation  than  might  otherwise  be 
necessary  and  that  researching  the  order 
in  which  entitlements  were  authorized 
is  administratively  burdensome. 

When  an  agency  projects  that  an 
employee’s  aggregate  compensation  will 
exceed  the  rate  payable  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year,  the  agency  must  defer  the 
excess  amount  of  any  discretionary 
payment.  Retention  allowances  are  the 
only  payments  made  on  a  pay  period- 
by-pay  period  basis  that  remain 
discretionary  once  they  have  been 
authorized.  Thus,  special  rules  apply  to 
the  authorization  and  payment  of 
retention  allowances.  (See  the 
discussion  below.  Special  Rules  for 
Retention  Allowances.)  Because  this 
rule  affects  only  discretionary  lump¬ 
sum  payments  (e.g.,  bonuses  or  awards), 
it  is  unnecessary  to  prescribe  an  order 
in  which  they  should  be  deferred. 

If  deferring  the  discretionary 
payments  an  employee  is  authorized  to 
receive  does  not  reduce  the  employee’s 
estimated  aggregate  compensation 
below  the  rate  payable  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year,  the  agency  also  must 
defer  all  nondiscretionary  payments, 
except  basic  pay,  at  the  time  when 
otherwise  continuing  such  payments 
would  cause  the  aggregate 
compensation  the  employee  actually 
receives  to  exceed  the  limitation. 
Consequently,  there  is  no  longer  any 
need  to  prescribe  the  order  in  which 
nondiscretionary  payments  must  be 
deferred,  and  this  provision  has  been 
removed  from  the  final  regulations. 

The  labor  organization  was  concerned 
that  payment  of  annual  premium  pay  for 
administratively  uncontrollable 
overtime  (AUO)  work  could  be 
considered  discretionary  under  the 
regulations  and,  therefore,  be  subject  to 
deferral.  An  employee  who  is  properly 
authorized  to  receive  AUO  pay  is 
entitled  to  be  compensated  under  5 
U.S.C.  5545(c)(2).  Therefore,  such 
payment  must  be  considered 
nondiscretionary  and  may  be  deferred 
only  after  all  discretionary  payments 
have  been  deferred. 

An  agency  questioned  whether  a 
demotion  or  other  loss  of  pay  would 
allow  an  employee  to  receive  previously 
deferred  compensation.  If  an  employee 
actually  suffers  a  reduction  in  pay,  the 
regulations  allow  the  employee  to 
receive  previously  deferred 
compensation  as  long  as  the  aggregate 
compensation  the  employee  receives 
does  not  exceed  the  rate  payable  for 
level  I  of  the  Executive  Schedule  at  the 
end  of  the  calendar  year. 


Lump-sum  Payment  of  Excess  Amounts 

One  agency  asked  several  questions 
about  the  treatment  of  amounts  in 
excess  of  the  rate  payable  for  level  I  of 
the  Executive  Schedule  at  the  end  of  the 
calendar  year: 

(1)  If  the  total  excess  amount  cannot 
be  paid  at  the  beginning  of  the  following 
calendar  year  without  causing  the  actual 
aggregate  compensation  the  employee  is 
authorized  or  entitled  to  receive  to 
exceed  the  rate  payable  for  level  I  of  the 
Executive  Schedule  in  the  following 
calendar  year,  is  there  a  limit  on  the 
number  of  years  that  the  excess  amount 
may  be  carried  forward?  There  is  no 
limit  on  the  number  of  years  that  an 
excess  amount  may  be  carried  forward. 
However,  although  an  employee  may 
receive  lump-sum  payments  for  excess 
amounts  over  a  period  of  several  years, 
it  is  doubtful  that  the  authorization  of 
any  single  payment  would  cause  an 
excess  amount  to  accrue  for  more  than 

2  or  3  years.  Nevertheless,  in  some 
cases,  an  employee  may  be  unable  to 
receive  some  or  all  of  the  excess  amount 
until  his  or  her  separation. 

(2)  Do  lump-sum  payments  for  excess 
amounts  retain  their  “continuing”  and 
’’noncontinuing”  characteristics,  and,  if 
so.  how  should  such  payments  be 
made?  The  lump-sum  payment  for 
excess  amounts  is  considered  a 
noncontinuing  payment  under  the 
interim  regulations.  However,  to 
simplify  the  regulations,  the  concepts  of 
“continuing”  and  “noncontinuing” 
payments  have  been  eliminated. 

(3)  Are  all  excess  amounts  to  be  paid 
as  a  lump  sum  at  the  beginning  of  the 
next  calendar  year,  or  should  any 
continuing  payments  held  in  the  prior 
year  be  merely  reinstated  and  paid  in 
the  new  year  on  a  pay  period-by-pay 
period  basis?  The  statute  provides  that 
excess  amounts  should  be  paid  in  a 
lump  sum.  Simply  reinstating  a 
payment  would  not  result  in  payment  of 
the  excess  amount,  as  required  by  the 
statute. 

(4)  Are  all  payments  included  when 
calculating  the  aggregate  compensation 
of  an  employee  during  the  following 
year,  or  are  only  continuing  payments 
counted?  All  payments  subject  to  the 
aggregate  limitation  are  included  when 
calculating  the  aggregate  compensation 
of  an  employee  during  the  following 
calendar  year. 

Two  agencies  noted  that  it  would  be 
easier  administratively  if  the  employee’s 
current  agency  were  liable  for  making 
any  lump-sum  payment  of  excess 
amounts  owed  to  an  employee, 
regardless  of  whether  such  payments 
were  authorized  by  the  current 
employer.  OPM  believes  the  liability  for 


such  excess  amounts  should  remain 
with  the  agency  that  authorized  them. 
However,  in  an  effort  to  minimize  the 
administrative  burden  and  to  reduce  as 
much  as  possible  the  number  of  years  an 
agency  would  be  required  to  track  the 
pay  of  a  former  employee,  OPM  has 
amended  the  regulations  so  that 
agencies  need  to  consider  only  the  basic 
pay  the  employee  will  receive  during 
the  following  calendar  year  when 
determining  how  much  of  the  excess 
may  be  paid  at  the  beginning  of  that 
following  calendar  year.  That  is,  the 
current  employing  agency  must  defer  all 
payments  to  which  an  employee  is 
entitled,  except  basic  pay.  in  order  to 
pay  as  much  of  an  excess  amount  as 
possible. 

For  example,  an  SES  employee  is 
entitled  to  received  a  $15,000  lump-sum 
payment  of  excess  amounts  at  the 
beginning  of  calendar  year  1993.  The 
employee  also  is  entitled  to  receive  a 
rate  of  basic  pay  of  $115,700  and  a  20 
percent  post  differential  under  5  U.S.C. 
5941  ($23,140).  The  total  pay  the 
employee  is  entitled  to  receive  equals 
$153,840.  Therefore,  the  agency  must 
defer  $5,440  of  the  employee’s  post 
differential,  although  it  is  a 
nondiscretionary  payment,  because  this 
amount  would  otherwise  cause  the 
payments  the  enSployee  receives  during 
the  current  calendar  year  to  exceed  the 
Executive  Level  I  limitation  ($148,400). 
This  amount  is  deferred  until  the 
following  calendar  year  so  that  the 
employee  may  be  paid  the  total  lump¬ 
sum  payment  accruing  from  excess 
payments  during  the  previous  calendar 
year. 

Special  Rules  for  Retention  Allowances 

Under  the  interim  regulations, 
agencies  may  not  authorize  a  retention 
allowance  that  would  cause  an 
employee’s  aggregate  compensation  to 
exceed  the  Executive  Level  1  limitation 
at  the  end  of  the  calendar  year.  In 
addition.  5  CFR  575.307(a)  has  been 
revised  to  require  agencies  to  reduce  the 
amount  of  a  retention  allowance 
authorized  for  an  employee  when  an 
increase  in  one  or  more  of  the 
nondiscretionary  payments  to  which  the 
employee  is  entitled  causes  the 
employee’s  estimated  aggregate 
compensation  to  exceed  the  rate  payable 
for  level  I  of  the  Executive  Schedule  at 
the  end  of  the  calendar  year. 

Calendar  Year  1991 

Finally,  the  section  defining  the 
application  of  the  aggregate  limitation 
on  pay  in  calendar  year  1991  has  been 
removed.  Should  agencies  need  to 
reconstruct  an  action  for  that  calendar 
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year,  they  must  refer  to  the  intmim 
regulations. 

Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  nile  as  defined  und«r  section  1(b) 
of  RO.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  mitities 
because  it  will  afiect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  530  and 
575 

Government  employees.  Wages. 

U.S.  Office  of  Personnel  Managranent 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  OPM  is  amending  parts 
530  and  575  of  title  5  of  the  Code  of 
Federal  Regulations  asiollows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  part  530 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5305  and  5307;  B.O. 
12748,  56  FR  4521,  February  4, 1991,  3  CFR, 
1991  Comp.,  p.  316. 

2.  In  §  530.202,  the  definitions  of 
Continuing  payment,  Discretionary 
continuing  payment  and  Noncontinuing 
payment  are  removed;  the  definitions  of 
Discretionary  payment  and  Estimated 
aggregate  compensation  are  added  to 
read  as  follows: 

§53a202  Definitions. 

*  •  *  *  * 

Discretionary  payment  means  a 
payment  Included  in  an  employee's 
aggregate  compensation  whose  amount 
is  not  fixed  in  advance  by  law  or 
regulation  by  virtue  of  the  geographic 
location  andyor  pay  system  of  the 
position  held  by  an  employee,  or  by  the 
nature  of  work  assigned  to  an  employee, 
and  which  an  agency  has  discretion  to 
pay  or  not  to  pay  to  a  particular 
employee. 

*  «  •  •  * 

Estimated  aggregate  compensation 
means  the  agency’s  projection  of  the 
aggregate  compensation  an  employee 
actually  will  receive  during  a  calendar 
year  based  upon  known  &ctors — i.e.,  the 
total  amount  of  basic  pay  the  employee 
will  be  paid,  plus  any  lump-sum  . 
payment  of  excess  amoimts  firom  a 
previous  calendar  year;  the  total  amount 
of  ncHidiscretionary  payments  to  which 
the  employee  is  entitled;  and  the  total 
amount  of  discretionary  payments  the 
employee  is  authorized  to  receive. 


3.  In  §  530.203,  paragraphs  (f)  and  (g) 
are  removed,  and  paragraphs  (b),  (c),  (d). 
and  (e)  are  revised  to  read  as  follows: 

§  530l203  Adminiatratton  of  aggregate 
Ihnttation  on  pay. 

***** 

(b)  The  limitation  described  in 
paragraph  (a)  of  this  section  applies  to 
the  total  amoimt  of  aggregate 
compensation  actually  received  by  an 
employee  during  the  calendar  year 
without  regard  to  the  period  of  service 
for  which  such  compensation  is 
received. 

(c)  Except  in  the  case  of  a  retention 
allowance,  at  the  time  a  discreticmary 
payment  is  authcnrized  for  an  employee, 
the  employee  may  not  receive  any 
portion  of  such  payment  that,  when 
added  to  the  estimated  aggregate 
compensation  the  employee  is  projected 
to  receive,  would  cause  the  aggregate 
comp«asation  actually  received  by  the 
employee  during  the  calendar  year  to 
exceed  the  rate  payable  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year.  Any  pc^on  of  a 
discretionary  payment  deferred  under 
this  paragraph  s^U  become  available 
for  payment  as  proved  in  §  530.204.  The 
authmization  and  payment  of  a 
retention  allowance  are  governed  by  the 
rules  set  forth  in  subpart  C  of  part  575 
of  this  chapter. 

(d)  Nondiscretionary  payments  may 
not  be  deferred  or  discontinued  firr  any 
period  of  time  in  order  to  make  a 
discretionary  payment  that  would 
otherwise  cause  an  employee’s  pay  to 
exceed  any  limitation  described  in  or 
established  by  this  section. 

(e)  If  the  estimated  aggregate 
compaasation  to  which  an  employee  is 
entitled,  after  deferral  of  discretionary 
payments  as  required  by  paragraph  (c) 
of  this  section,  exceeds  the  rate  in  effect 
for  level  I  of  the  Executive  Schedule  at 
the  end  of  the  calendar  year,  the  agency 
shall  defer  all  nondiscretionary 
payments  (other  than  basic  pay)  at  the 
time  when  otherwise  continuing  such 
payments  would  cause  the  aggregate 
compensation  actually  received  by  the 
employee  during  the  calendar  year  to 
exceed  the  rate  payable  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year.  Any  portion  of  a 
nondiscretionary  payment  deferred 
imder  this  paragraph  shall  become 
available  for  payment  as  provided  in 

§  530.204. 

4.  In  $  530.204,  paragraph  (a)  is 
revised,  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (c)  and  (d), 
and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 


§  530.204  Payment  of  excess  amounts. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  amounts  in  excess  of 
the  limitations  described  in  or 
established  by  §  530.203  shall  be  paid  to 
the  employee  in%  lump-sum  at  the 
beginning  of  the  following  calendar 
year.  The  amormt  so  paid  shall  be 
considered  part  of  the  employee’s 
aggregate  compensation  for  the  new 
calendar  year. 

(b)  If  a  lump-sum  payment  provided 
for  in  paragraph  (a)  of  this  section 
causes  an  employee’s  estimated 
aggregate  compensation  to  exceed  the 
rate  payable  for  level  I  of  the  Executive 
Schedule  at  the  end  of  the  calendar 
year,  the  agency  shall  consider  only  the 
employee’s  basic  pay  in  determining  the 
extent  to  which  the  lump-sum  payment 
may  be  paid  and  shall  defer  all  other 
payments,  as  provided  in  §  530.203,  in 
order  to  pay  as  much  of  the  excess 
amount  as  possible.  Any  payments 
deferred  under  this  paragraph, 
including  any  portion  of  the  excess 
amount  &at  was  not  payable,  shall 
become  payable  at  the  loginning  of  the 
next  calendar  year,  as  provided  in 
paragraph  (a)  of  this  section. 

•  «  *  *  * 

9  530.206  [Removed]. 

5.  Section  530.206  is  removed. 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

6.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1104(a)(2).  5753,  5754, 
and  5755;  sec.  302  and  404  of  t^  Federal 
Employees  Pay  Comparability  Act  of  1990 
(Pub.  L  101-509),  104  Stat.  1462  and  1466, 
respectively;  E.0. 12748,  56  FR  4521, 
Fe^ary  4, 1991,  3  CFR  1991  Comp.,  p.  316. 

7.  In  section  575.306,  paragraph  (b)  is 
revised  to  read  as  follows: 

9  575.306  Payment  of  retention-allowance. 

***** 

(b)  The  head  of  an  agency  may  not 
authorize  a  retention  allowance  for  an 
employee  if  or  to  the  extent  that  such  an 
allowance,  when  added  to  the 
employee’s  estimated  aggregate 
compensation,  as  defined  in  §  530.202 
of  this  chapter,  would  cause  the 
aggregate  compensation  actually 
received  by  the  employee  during  the 
calendar  year  to  exceed  the  rate  payable 
for  level  I  of  the  Executive  Schedule  at 
the  end  of  the  calendar  year. 
***** 

8.  In  section  575.307,  paragraph  (a)  is 
revised  to  read  as  follows: 


50250  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Rules  and  Regulations 


§  575.307  Reduction  or  termination  of 
retention  allowance. 

(a)  At  the  time  an  increase  in  one  or 
more  nondiscretionary  payments  to  an 
employee  causes  the  employee’s 
estimated  aggregate  conjpensation,  as 
defined  in  §  530.202  of  this  chapter,  to 
exceed  the  aggregate  limitation  on  pay, 
as  described  in  §  530.203  of  this  chapter, 
the  agency  shall  reduce  the 
authorization  for  the  amount  of  the 
retention  allowance  to  the  extent 
necessary  to  ensure  that  the  aggregate 
compensation  the  employee  actually 
receives  does  not  exceed  the  rate 
payable  for  level  I  of  the  Executive 
Schedule  at  the  end  of  the  calendar 
year. 

***** 

[FR  Doc.  93-23438  Filed  9-24-93;  8:45  am] 
eaUNG  CODE  632S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  92-136-2] 

Importation  of  Gelatin 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  gelatin  by  requiring  all  shipments  of 
gelatin  derived  from  horses  or  swine,  or 
from  ruminants  that  have  not  been  in 
any  country  where  bovine  spongiform 
encephalopathy  (BSE)  exists,  to  be 
accompanied  by  an  official  certificate. 
This  change  will  help  inspectors  at  the 
port  of  entry  distinguish  this  gelatin, 
which  does  not  pose  a  risk  of  spreading 
BSE.  from  gelatin  derived  from 
ruminants  that  have  been  in  a  country 
where  BSE  exists,  which  poses  a  risk  of 
spreading  BSE  and  must  be 
accompanied  by  an  import  permit.  The 
effect  of  this  change  will  be  to  eliminate 
avoidable  delays  at  the  port  of  entry. 
EFFECTIVE  DATE:  October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kathleen  J.  Akin,  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS.  APHIS,  USDA.  room  755, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7830. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  “the  regulations") 
contain,  among  other  things,  restrictions 


on  the  importation  of  certain  animals 
and  animal  products  in  order  to  prevent 
the  introduction  of  certain  animal 
diseases  into  the  United  States.  Section 
94.18  of  the  regulations  concerns  the 
importation  of  meat  and  edible  products 
derived  from  ruminants  that  have  been 
in  countries  where  bovine  spongiform 
encephalopathy  (BSE),  a  neurological 
disease  of  bovine  animals  and  other 
ruminants,  exists. 

On  July  16, 1993,  we  published  in  the 
Federal  Register  (58  FR  38314-38316, 
Docket  No.  92-136-1)  a  proposal  to 
amend  the  regulations  by  requiring  all 
shipments  of  gelatin  derived  from 
horses  or  swine,  or  from  ruminants  that 
have  not  been  in  any  country  where  BSE 
exists,  to  be  accompanied  at  the  time  of 
importation  into  the  United  States  by  an 
official  certificate  issued  by  a 
veterinarian  employed  by  the  national 
government  of  the  gelatin’s  country  of 
origin.  We  proposed  to  require  that  the 
certificate  state  the  species  of  animal 
from  which  the  gelatin  is  derived  and, 
if  the  gelatin  is  derived  from  ruminants, 
certify  that  the  gelatin  is  derived  from 
ruminants  that  have  not  been  in  any 
country  where  BSE  exists. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  on  August  16, 1993.  We 
received  one  comment  by  that  date, 
from  a  veterinary  medical  association. 
The  commenter  fully  supported  our 
proposed  rule. 

Tnerefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

Executive  Order.12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.’’  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  anticipate  that  the  provisions  of 
this  rule  will  have  little  or  no  economic 
impact  on  importers  of  gelatin. 
Currently,  there  are  no  import 
restrictions  on  gelatin  derived  from 
horses  or  swine,  or  from  ruminants  that 


have  not  been  in  any  country  where  BSE 
exists.  This  rule  will  require  gelatin 
derived  from  horses  or  swine,  or  from 
ruminants  that  have  not  been  in  any 
country  where  BSE  exists,  to  be 
accompanied  by  an  official  certificate 
when  imported  into  the  United  States. 
The  certificate,  which  will  be  issued  by 
a  veterinarian  employed  by  the  national 
government  of  the  country  of  origin, 
will  have  to  state  the  species  of  animal 
from  which  the  gelatin  is  derived  and, 
if  the  gelatin  is  derived  from  ruminants, 
certify  that  the  gelatin  is  derived  from 
ruminants  that  have  not  been  in  any 
country  where  BSE  exists. 

The  certificate  requirement  is  not 
expected  to  significantly  increase  costs 
for  U.S.  importers  of  gelatin.  The 
exporter  of  the  gelatin  will  have  to 
obtain  the  required  certificate  through 
the  national  government  of  the  covuitry 
of  origin  prior  to  shipping  the  gelatin  to 
the  United  States.  We  do  not  know  how 
many  of  those  governments  will  charge 
a  fee  for  providing  the  certificate,  but  it 
is  unlikely  that  any  fee  will  be  high 
enough  to  significantly  change  the  cost 
of  the  gelatin  should  the  exporter 
choose  to  pass  the  cost  of  the  certificate 
on  to  the  gelatin’s  importer  in  the 
United  States.  The  certificate 
requirement  is  also  not  expected  to 
result  in  any  significant  savings  for  the 
U.S.  importer  as  the  result  of  the 
elimination  of  the  costs  that  may 
currently  be  incurred  by  importers 
during  the  period  that  the  gelatin  is  held 
at  the  port  of  entry  while  its  origin  is 
established.  We  anticipate  that  the 
primary  impact  of  the  certificate 
requirement  will  be  to  expedite  the 
handling  of  gelatin  by  Animal  and  Plant 
Health  Inspection  Service  inspectors  at 
the  port  of  entry. 

Under  these  circumstances,  the 
Administrator  of  ffie  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperw'ork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 


Federal  Register  /  Vol.  58,  No.  185  /  Monday.  September  27,  1993  /  Rules  and  Regulations  50251 


approval  to  the  OfHce  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee,  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a, 
134a,  134b.  134c.  and  134f;  31  U.S.C.  9701; 

42  U.S.C.  4331, 4332;  7  CFR  2.17,  2.51,  and 
371.2(d). 

2.  A  new  §  94.19  is  added  to  read  as 
follows: 

§94.19  Gelatin  derived  from  horses  or 
swine,  or  from  ruminants  that  have  not 
been  in  any  country  where  bovine 
spongiform  encephalopathy  exists. 

Gelatin  derived  horn  horses  or  swine, 
or  horn  ruminants  that  have  not  been  in 
any  country  listed  in  §  94.18(a)  of  this 
part,  must  be  accompanied  at  the  time 
of  importation  into  the  United  States  by 
an  official  certificate  issued  by  a 
veterinarian  employed  by  the  national 
government  of  the  country  of  origin.  The 
official  certificate  must  state  the  species 
of  animal  from  which  the  gelatin  is 
derived  and,  if  the  gelatin  is  derived 
from  ruminants,  certify  that  the  gelatin 
is  not  derived  from  ruminants  that  have 
been  in  any  country  listed  in  §  94.18(a). 

Done  in  Washington,  DC,  this  21  day  of 
September  1993. 

Patricia  Jensen, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-23626  Filed  9-24-93;  8:45  ami 
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9  CFR  Part  113 
[Docket  No.  92-094-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements 

AGENCY:  Animals  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  revises  the  Standard 
Requirements  by  eliminating  the  need  to 
use  human  type  “O”  red  blcrad  cells  in 
tests  for  hemadsorbing  agents.  The 
change  is  necessary  because  of  the  risk 
of  transmitting  human  blood-bome 
disease  and  b^use  human  red  blood 
cells  are  now  considered  a  superfluous 
reagent  for  the  indicated  tests.  The  effect 
of  the  action  is  to  reduce  the  risk  of 
human  blood-bome  disease 
transmission  and  to  relieve  those 
conducting  the  tests  of  the 
responsibility  of  using  an  unnecessary 
reagent. 

EFFECTIVE  DATE:  October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
USDA,  room  838,  Federal  Building, 

6505  Belcrest  Road,  Hyattsville,  MD 
20782,(301)436-8245.  ‘ 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  113 
contain  Standard  Requirements  for 
evaluating  veterinary  biological 
products  licensed  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  under  the  Virus-Serura-Toxin 
Act  of  1913,  as  amended  by  the  Food 
Security  Act  of  1985.  The  Standard 
Requirement  in  §  113.46  describes  tests 
for  the  detection  of  cytopathogenic  and 
hemadsorbing  agents.  The  test  described 
in  §  113.46(b)  for  the  detection  of 
hemadsorbing  agents  requires  the  use  of 
suspensions  of  washed  guinea  pig, 
human  type  “O”,  and  chicken  red  blood 
cells. 

On  April  19, 1993,  we  published  in 
the  Federal  Register  (58  FR  21114- 
21116,  Docket  92-094-1)  a  proposal  to 
amend  the  regulations  by  removing  the 
requirement  for  use  of  human  type  "O” 
red  blood  cells  from  §  113.46(b)(2].  We 
took  this  action  because  of  increasing 
concerns  over  the  disease  transmission 
potential  of  human  blood  products  and 
because  information  has  become 
available  which  indicates  that  use  of 
guinea  pig  and  chicken  red  blood  cells 
in  the  test  described  in  §  113.46(b)  is 
adequate  for  the  detection  of  all  relevant 
hemadsorbing  agents. 

We  solicited  comments  on  our 
proposal  for  a  30-day  period  ending 
May  19, 1993.  We  received  one 
comment  by  that  date.  The  comment 
fully  supported  the  proposed  action. 
Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 


Executive  Order  12291,  Executive 
Order  12778,  and  Regulatory  Flexibility 
Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  “major  rule”.  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises,  in 
domestic  or  export  markets. 

The  amendment  will  decrease  the 
amount  of  testing  required  to  be 
performed  by  federally  licensed 
manufacturers  of  veterinary  biological 
products.  Currently,  the  200  federally 
licensed  manufacturers  are  required  to 
use  human  red  blood  cells  in  testing  for 
hemadsorbing  agents.  This  rule  removes 
that  specific  requirement  from  §  113.46. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  the  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
category  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 
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List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies,  Exports.  Imports, 
and  Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  are  amending  9  CFR 
part  113  as  follows; 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  113.46,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

1113.46  Detection  of  cytopathogenic  and/ 
or  hemadsorbing  agents. 

*  •  «  •  • 

(b)*  •  • 

(2)  Add  an  appropriate  volume  of  a 
0.2  percent  red  blo^  cell  suspension  to 
uniformly  cover  the  surface  of  the 
monolayer  of  cultured  cells. 

Suspensions  of  washed  guinea  pig  and 
chicken  red  blood  cells  ^all  be  used. 
These  suspensions  may  be  mixed  before 
addition  to  the  monolayer  or  they  may 
be  added  separately  to  individual 
monolayers. 

«  •  *  «  * 

Done  in  Washington.  DC,  this  21st  day  of 
September  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  93-23625  Filed  9-24-93;  8:45  am] 
BILUNG  COOE  34t0-34-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-ANE-59;  Amendment  39- 
8696;  AD  93-19-03] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  JT15D-5A  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD)  that 
is  applicable  to  Pratt  &  Whitney  Canada 
(PWC)  JT15D-5A  turbofan  engines.  This 
action  supersedes  priority  letter  AD  92- 
22-15,  which  currently  requires 
modification  of  the  flow  divider  start 
valve  to  close  off  the  spill  valve  housing 
vent  hole  in  the  valve  body.  This  action 
requires  modification  of  an  additional 


model  flow  divider  start  valve.  This 
amendment  is  prompted  by  the  need  to 
provide  corrective  action  for  all  flow 
divider  start  valves  of  a  similar  design. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  deterioratiem  of  the 
flow  divider  start  valve  diaphragm  due 
to  high  temperature  that  can  cause  an 
uncommanded  inflight  engine 
shutdown  with  the  inability  to  restart 
the  engine. 

DATES;  Effective  October  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  12, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  26, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-59, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Pratt  &  Whitney 
Canada.  1000  Marie-Victorin, 

Longueuil,  Quebec.  Canada  J4G  lAl. 

This  information  may  be  examined  at 
the  FAA,  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 

MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan,  Project  Manager. 

Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7136; 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1992,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  92-22-15,  applicable  to  Pratt 
A  Whitney  C^ada  (PWC)  JT15D-5A 
turbofan  engines,  which  requires 
modification  of  the  flow  divider  start 
valve  to  close  off  the  spill  valve  housing 
vent  hole  in  the  valve  body.  That  action 
was  prompted  by  reports  of  two 
uncommanded  inflight  engine 
shutdowns  with  the  inability  to  restart 
the  engine.  Investigation  reveals  that 
these  failures  were  due  to  fuel  starvation 
resulting  from  deterioration  of  the  flow 
divider  start  valve  diaphragm.  When  the 
diaphragm  deteriorates,  fuel  may 
recirculate  back  to  the  pump  instead  of 
being  delivered  to  the  fuel  nozzles.  The 
design  of  certain  flow  divider  start 
valves  on  JT15D-5A  engines  allows 
compressor  bleed  air  to  flow  through  the 
valve,  which  exposes  the  diaphragm  to 


higher  temperatures  and  possible 
deterioration.  That  condition,  if  not 
corrected,  could  result  in  deterioration 
of  the  flow  divider  start  valve 
diaphragm  due  to  high  temperature  that 
can  cause  an  uncommanded  inflight 
engine  shutdown  with  the  inability  to 
restart  the  engine. 

Pratt  &  Whitney  (Canada  has  issued 
Service  Bulletin  No.  )Tl5D-72-7371, 
dated  October  14, 1992,  that  specifies 
closing  off  the  spill  valve  housing  vent 
hole  in  the  valve  body  as  a  temporary 
modification  to  the  flow  divider  start 
valve  diaphragm  until  an  improved 
valve  is  available.  Transport  Canada, 
which  is  the  airworthiness  authority  of 
Canada,  classified  this  service  bulletin 
as  mandatory  and  issued  (Canadian 
Emergency  AD  CF-92-19  in  order  to 
assure  the  airworthiness  of  these 
engines  in  Canada. 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  (Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  this  AD 
supersedes  priority  letter  AD  92-22-15 
to  require  modification  of  an  additional 
model  flow  divider  start  valve,  PWC 
Part  Number  (P/N)  3037076,  due  to  its 
similar  design  to  flow  divider  start 
valve,  PWC  P/N  3038429.  This 
modification  is  accomplished  by  closing 
ofl  the  spill  valve  housing  vent  hole  in 
the  valve  body.  In  the  present  system  a 
limited  amount  of  compressor  discharge 
air  flows  through  the  valve  and  out 
through  this  vent  hole.  Closing  the  hole 
will  stop  this  flow  and  decrease 
diaphragm  temperature,  and  thereby 
extend  the  life  of  the  diaphragm  until  an 
improved  valve  is  installed.  This 
modification  can  be  accomplished 
without  having  to  remove  the  valve 
from  the  aircraft.  The  flow  divider  start 
valve  with  a  spill  valve  housing  vent 
hole  is  only  installed  on  the  PWC 
JT15D-5A  models.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

No  further  action  is  required  for 
engines  incorporating  flow  divider  start 
valves  modified  to  a  new  configuration 
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that  has  an  improved  diaphragm  and  no 
vent  hole  in  accordance  with  PWC  SB 
No.  JT15D-72-7372,  Revision  1,  dated 
November  20, 1992.  At  the  present  time, 
installation  of  this  new  design  flow 
divider  start  valve  is  optional,  but  the 
FAA  may  require  its  installation  in 
future  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
thereon  are  impracticable,  and  good 
cause  exists  to  make  this  amen^ent 
effective  in  less  than  30  days. ' 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  flnal  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  emd  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eflectiveness  of  the  AD 
action  and  determining  whether  ' 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-59.’'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  tmd  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^:  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-19-03  Pratt  k  Whitney  Canada: 

Amendment  39-8896.  Docket  93-ANR- 
59. 

AppIhabiUty:  Pratt  A  Whitney  Canada 
(PWC)  jrn50-8A  tuibofan  engines  installed 
on  but  not  limited  to  Cessna  Model  560 
(Citation  V)  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deterioration  of  the  flow 
divider  start  valve  diaphragm  due  to  high 
temperature  that  can  result  in  uncommanded 
engine  shutdowns  with  the  inability  to  restart 
the  engine,  accomplish  the  following: 

(a)  Modify  flow  divider  start  valves,  PWC 
Part  Numbers  3037076  and  3038429.  in 
accordance  with  the  Accomplishment 


Instructions  of  PWC  Service  Bulletin  (SB)  No. 
)T15D-72-7371,  dated  October  14, 1992, 
before  accumulating  more  than  50  hours  time 
in  service  after  the  eftactive  date  of  this  AD, 
or  prior  to  40  days  after  the  effective  date  of 
this  AD,  whichever  occurs  first 

(b)  No  further  action  is  required  for  engines 
that  incorporate  improved  flow  divider  start 
valves  in  accordance  with  PWC  SB  Na 
]Tl5D-72-7372.  Revision  1,  dated  November 
20, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  the  following  service 
bulletin: 


Document  No. 

Pages 

Date 

PWC  SB  No. 
JT15D-72- 
7371. 

Total  pages:  5 

1-5 

October  14, 1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  k  Whitney  Canada,  1000  Marie- 
Victorin.  Longueuil,  Quebec,  Canada  |4G 
lAl.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW..  suite  700,  Washington,  DC 

(f)  This  amendment  supersedes  priority 
letter  AD  92-22-15,  issued  Octobm  21, 1992. 

(g)  This  amendment  becomes  effective  on 
October  12, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
September  17, 1993. 

Mvk  C  Fulmer, 

Acting  Manager,  Engim  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc  93-23514  Filed  9-24-93;  8:45  am] 
BiXMQ  oooc  4eie-is^ 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ANE-32] 

Modification  to  Clasa  D  Airspace; 
Hyannls,  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Final  rule. 

SUMNAARY:  This  action  modifies  the  Class 
D  airspace  at  Hyannis,  MA,  by  deleting 
the  southwest  extension  due  to  the 
decommissioning  and  relocation  of  the 
Hyannis  VORTAC.  This  will  update  the 
Hyannis  Class  D  airspace  to  keep 
operationally  current  the  area  of 
controlled  airspace  intended  to  contain 
aircraft  operating  under  instrument 
flight  rules  to  and  from  the  Hyannis. 
Barnstable  Municipal  Airport- 
Boardman/Polando  Field. 

EFFECTIVE  DATE:  0901  UTC,  October  27, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 

Burlington.  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  273-4345  or 
(617)  272-0395. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  11, 1991,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Hyannis,  MA 
Control  Zone  by  deleting  the  southwest 
extension.  (56  FR  51353)  on  April  8 
1992,  the  FAA  extended  the  comment 
period  for  the  proposed  amendment  due 
to  a  delay  in  the  decommission  and 
relocation  of  the  Hyannis  VORTAC.  (57 
FR  11929) 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  FAA  received  no  comments  to  the 
proposed  rule. 

Airspace  Reclassification,  which 
becomes  eftective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
“control  zone”  and  replace  it  with  the 
designation  “Class  D  airspace”  for 
current  control  zones  with  operating 
control  towers.  Other  than  that  change 
in  terminology,  and  the  following  other 
minor  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
longitude  and  latitude  coordinates  used 
in  the  proposed  rule  were  based  on 
North  American  Datum  27  (NAD  27). 
These  coordinates  have  been  updat^  to 
North  American  Datum  83  (N^^  83).  In 
addition,  since  the  FAA  issued  the 
proposed  rule,  the  Hyannis,  MA  Control 
Zone  was  modified  by  the  Terminal 
Airspace  Reconftguration  final  rule  (57 
FR  38962),  which  converted  the  lateral 
unit  of  measurement  from  statute  to 
nautical  miles,  redesignated  the  area 
intended  to  contain  aircraft  operations 
under  instrument  flight  rules  (IFR),  and 


made  editorial  changes  from  the 
proposed  rule  that  do  not  change  the 
scope  or  intent  of  the  rule.  Class  D 
airspace  designations  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  eftect  as  of  September  16, 1993. 
The  Class  D  airspace  designation  listed 
in  the  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modiftes 
Class  D  airspace  at  Hyannis,  MA  and  is 
prompted  by  the  decommissioning  and 
anticipated  relocation  of  the  Hyannis 
VORTAC  This  action  is  intended  to 
keep  operationally  current  the 
controlled  airspace  intended  to  contain 
aircraft  operating  under  instrument 
flight  rules  while  transitioning  between 
the  terminal  and  en  route  environments 
at  the  Hyannis,  Barnstable  Municipal 
Airport,  Boardman/Polando  Field. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bc^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  these  regulations 
operationally  current.  Itr  therefore — (1) 
is  not  a  “major  rule”  vmder  Executive 
Order  12291;  (2)  is  not  a  “signiftcant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  economic  cost  will  be 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  aftect  air  trafftc 
procedures  and  air  navigation,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993,  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963,  Comp.,  p.  389:  49  U.S.C  106(g):  14  CFR 
11.69. 


§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000  Class  D  Airspace 

***** 

ANE  MA  D  Hyannis,  MA  [Revised] 
Hyannis,  Bistable  Municipal 
Airport-Boardman/Polando  Field 
(lat.  41®40'09''N,  long.  70°16'51''VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.2-mile  radius  of  the  Hyannis, 
Barnstable  Municipal  Airport-Boardman/ 
Polando  Field.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Burlington,  Massachusetts,  on 
June,  3, 1993. 

Francis  J.  Johns, 

Manager.  Air  Traffic  Division,  New  England 
Region. 

IFR  Doc.  93-19517  Filed  9-24-93:  8:45  am) 
BILUNQ  CODE  4910-IS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-15] 

Revocation  of  Class  D  Airspace;  Fort 
Devens,  MA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
D  airspace  at  Fort  Devens,  MA.  This 
action  was  prompted  by  the  closing  of 
the  air  tragic  control  tower  (ATCT)  at 
Moore  AAF,  and  is  necessary  because 
weather  observation  reports  are  no 
longer  available  fi-om  the  ATCT  at 
Moore  AAF. 

EFFECTIVE  DATE:  0901  UTC,  October  27, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch.  ANE-530, 
Federal  Aviation  Administration.  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  273-4345  or 
(617)  272-0395. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  3, 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
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the  Fort  Devens.  MA  Control  Zone.  (58 
FR  14190).  This  action  is  necessary 
because  after  the  air  traffic  control  tower 
(ATCT)  at  Moore  AAF  closed,  weather 
observation  reports  were  no  longer 
available  from  the  field. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  FAA  received  no  comments  to  the 
proposal. 

Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
“cUntrol  zone”  and  replace  it  with  the 
designation  “Class  D  airspace”  for 
current  control  zones  with  operating 
control  towers.  Other  than  that  change 
in  terminology  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9  date^  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  eHect  as  of  September  16, 1993. 
The  Class  D  airspace  designation  listed 
in  the  document  will  be  removed 
subsequently  from  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  to  revoke 
the  Class  D  airspace  at  Fort  Devens,  MA. 
is  necessary  because  after  the  ATCT  at 
Moore  AAF  closed,  weather  observation 
reports  were  no  longer  available  from 
the  field. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b<^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  efiect  as  of 
September  16, 1993,  as  follows: 


PART  71— {AMENDEDj 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  19S9- 
1963.  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  (Amended) 

2.  The  incorporation  by  reference  in 
14  CTR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000  Class  D  Airspace 

***** 

ANE  MA  D  Fort  Devens,  MA  [Removed] 
***** 

Issued  in  Burlington,  Massachusetts,  on 
June  3, 1993. 

Francis  |.  Johns, 

Manager,  Air  Traffic  Division.  New  England 
Region. 

(FR  Doc.  93-19518  Filed  9-24-93;  8:45  am! 
BILLING  COOe  4V10-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  4 

rr.D.  93-78) 

Vessels  In  Foreign  and  Domestic 
Trades;  Conforming  Amendments 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  makes  various 
conforming  amendments  to  the  Customs 
Regulations,  in  accordance  with  current 
statutory  law,  primarily  involving, 
among  other  things,  changes  in  the 
documentation  issued  to  vessels 
engaged  in  the  foreign,  coastwise  or 
Great  Lakes  trade,  or  to  vessels  engaged 
in  recreational  use  or  in  the  fisheries. 

Also,  the  Customs  Regulations  are 
amended  to  follow  U.S.  (^oast  Guard 
regulations  adopted  pursuant  to 
statutory  law,  under  which  U.S. 
citizenship  requirements  for  vessel 
documentation  are  eased  for  vessels 
used  to  clean  up,  recover  and  transport 
oil  discharged  into  the  navigable  waters 
of  the  United  States  and  the  Exclusive 
Economic  Zone. 

EFFECTIVE  DATE:  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  E.  Whiting,  (Carrier  Rulings 
Branch.  (202-482-6940). 


SUPPLEMENTARY  N^ORMATION: 

Background 

As  part  of  a  continuing  program  to 
keep  its  regulations  current,  the 
Customs  Service  has  determined  that 
various  legislative  actions  necessitate 
conforming  amendments  to  part  4  of  the 
Customs  Regulations  (19  CFR  part  4). 
dealing  with  vessels  engaged  in  foreign, 
coastwise,  and  Great  Lakes  trades,  as 
well  as  with  vessels  engaged  in 
recreational  use  and  in  the  fisheries. 
Following  is  a  summary  of  these 
changes. 

Discussion  of  Changes 

1.  Federal  documentation  of  vessels 
serves  as  a  type  of  national  registry, 
establishing  a  vessel’s  qualification  for 
certain  uses.  Endorsements  on  a 
Certificate  of  Documentation  specify 
how  a  vessel  may  be  employed.  The 
U.S.  Coast  Guard  has  authority  to 
regulate  and  issue  Certificates  of 
Documentation  and  endorsements  to 
qualified  vessels. 

Section  4.0(c),  Customs  Regulations 
(19  CFR  4.0(c)).  states  in  part  that  a 
Certificate  of  Documentation  issued  for 
a  vessel  by  the  U.S.  Coast  Guard  may. 
upon  proper  application,  be  endors^ 
either  for  registry,  or  for  a  coastwise 
license,  a  Great  Lakes  license,  a  fisheries 
license,  or  a  pleasure  license,  if  the 
vessel  is  so  qualified.  In  brief, 
documentation  involving  a  registry,  or 
the  use  of  a  vessel  either  in  the 
coastwise  trade,  trade  on  the  Great 
Lakes,  the  fisheries,  or  for  pleasure,  is 
governed,  respectively,  by  46  U.S.C 
12105, 12106, 12107, 12108  and  12109. 

In  1989,  Public  Law  101-225 
amended  the  vessel  documentation  laws 
by  making  certain  changes  in  the 
terminology  used  in  vessel 
documentation.  Specifically,  §  12105 
was  amended  by  substituting  “registry 
endorsement”  for  “registry”;  §  12106 
was  amended  by  substituting  “coastwise 
endorsement”  for  “coastwi^  license”; 

§  12107  was  amended  by  substituting 
“Great  Lakes  endorsement”  for  “Great 
Lakes  license”;  §  12108  was  amended  by 
substituting  “fishery  endorsement”  for 
“fishery  license”;  and  §  12109  was 
amended  by  substituting  “recreational 
endorsement”  for  “recreational  license”. 
In  this  latter  regard,  in  1985,  Public  Law 
99-36  had  amended  §  12109  by 
substituting  “recreational”  for 
“pleasure”. 

In  1988,  Public  Law  100-239 
amended  46  U.S.C.  12106  and  12107,  by 
removing  the  provisions  relating  to  the 
use  of  U.S.  vessels  in  the  fisheries, 
which  were  otherwise  documented 
specifically  for  the  coastwise  trade,  or 
for  trade  on  the  Great  Lakes, 
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respectively.  Furthermore,  in  1986, 

Public  Law  99-659,  largely  in 
conformance  with  Presidential 
Proclamation  Number  5030,  established 
and  dehned  an  "Exclusive  Economic 
Zone”,  which  superseded  the  "Fishery 
Conservation  Zone”,  under  the  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

Accordingly,  paragraphs  (c)(1)  to 
(c)(5)  of  §  4.0  are  hereby  amended  by 
including  these  changes  in  the 
terminology  used  for  vessel 
documentation.  In  recognition  of  the 
fact  that  terminology  inconsistent  with 
the  changes  being  made  in  this 
document  regarding  the  documentation 
of  vessels  is  used  throughout  part  4, 
Customs  is  also  stating  in  §  4.0  that  any 
other  terminology  used  elsewhere  in 
part  4  shall  be  read  as  synonymous  with 
the  applicable  terminology  contained  in 
§  4.0.  Customs  is  not  conforming  ail  of 
part  4  to  the  correct  terminology  at  this 
time  because  it  anticipates  doing  so  in 
a  complete  revision  of  part  4  in  the  near 
future. 

In  any  event,  §  4.0  is  further  amended 
by  removing  any  reference  to  the 
hsheries  from  paragraphs  (c)(2)  and 
(c)(3)  with  respect  to  vessels  authorized 
for  the  coastwise  trade  or  for  trade  on 
the  Great  Lakes,  and  by  replacing 
“Fishery  Conservation  Zone”  with 
"Exclusive  Economic  Zone”  in 
paragraph  (c)(4)  concerning  vessels 
employed  in  the  fisheries.  In  addition, 
paragraph  (c)(1)  of  §  4.0  pertaining  to 
vessels  endorsed  with  a  registry 
endorsement  is  amended,  pursuant  to 
46  U.S.C.  12105(b),  to  include  reference 
to  the  island  of  Wake. 

2.  Generally  speaking,  under  46 
U.S.C.  12102(a),  a  vessel  is  eligible  for 
documentation,  if,  among  other  things, 
it  is  owned  by:  an  individual  who  is  a 
citizen  of  the  United  States;  an 
association,  trust,  joint  venture,  or  other 
entity,  all  of  whose  members  are 
citizens,  and  which  is  lawfully  able  to 
hold  title  to  tPvessel;  a  partnership 
whose  general  partners  are  citizens,  and 
the  controlling  interest  of  which  is 
owned  by  citizens:  a  domestic 
corporation,  whose  president  or  other 
chief  executive  officer  and  chairman  of 
its  board  of  directors  are  citizens,  and 
no  more  of  its  directors  are  noncitizens 
than  a  minority  of  the  number  necessary 
to  constitute  a  quorum:  the  U.S 
Government;  or  the  government  of  a 
State. 

On  August  18. 1990,  Public  Law  101- 
380  amended  46  U.S.C.  12106,  to  add  a 
new  paragraph  (d),  which  basically 
relaxed  U.S.  citizenship  requirements 
for  vessels  authorized  to  engage  in  oil 
spill  cleanup  operations  in  the 


navigable  waters  of  the  United  States 
and  the  Exclusive  Economic  Zone. 

Specifically,  under  46  U.S.C. 

12106(d).  a  vessel  owned  by  a  not-for- 
profit  oil  spill  response  cooperative  or 
by  a  meml^r  or  members  of  such  a 
cooperative  (and  dedicated  to  the 
cooperative)  may  be  issued  a  Certificate 
of  Documentation  with  a  coastwise 
endorsement  if  the  vessel  is  at  least  50 
percent  owned  by  persons  or  entities 
which  meet  the  usual  citizenship 
requirements  established  under  46 
U.S.C.  12102(a).  However,  the  use  of  a 
vessel  so  endorsed  is  restricted  to 
training  for  oil  spill  cleanup;  deploying 
equipment,  supplies  and  personnel  for 
cleanup  operations:  and  recovering  and 
transporting  oil  discharged  in  a  spill. 

By  a  document  published  in  the 
Federal  Register  on  March  3, 1992  (57 
FR  7640),  the  Coast  Guard  adopted  final 
regulations  in  46  CFR  subpart  68.05,  in 
implementation  of  46  U.S.C.  12106(d). 
Customs  has  determined  that  these 
requirements  should  also  be  reflected  in 
the  Customs  Regulations.  Accordingly, 

§  4.80,  Customs  Regulations  (19  CFR 
4.80),  is  amended  to  add  a  new 
paragraph  to  this  effect. 

Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements,  the  Regulatory 
Flexibility  Act,  and  Executive  Order 
12291 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  existing  law  as  noted 
above,  pursuant  to  5  U.S.C.  553(b)(B), 
notice  and  public  procedure  thereon  are 
unnecessary  and  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required.  Since  this  document  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  These  amendments  do  not  meet 
the  criteria  for  a  “major  rule”  as  defined 
in  E.0. 12291;  therefore,  a  regulatory 
impact  analysis  is  not  required 
thereunder. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch, 
U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Exports,  Freight,  Harbors,  Maritime 
carriers.  Oil  pollution.  Reporting  and 
recordkeeping  requirements,  Vessels. 


Amendments  to  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
part  4),  is  amended  as  set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  continues  to  read  as  follows,  and 
the  specific  sectional  authority  for  §  4.80 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 

1624;  46  U.S.C.  App.  3. 

•  *  «  *  • 

§4.80  also  issued  under  46  U.S.C.  12106, 

46  U.S.C.  App.  251,  289,  319,  802,  808,  883, 
883-1; 

*  *  «  «  • 

2.  Section  4.0(c)  is  am.ended  by 
revising  the  second  and  third  sentences, 
and  adding  a  new  sentence  immediately 
after  the  second  sentence,  to  read  as 
follows: 

§  4.0  General  definitions. 

*  *  *  «  * 

(c)  *  *  *  Upon  qualification  and 
proper  application  to  the  appropriate 
Coast  Guard  office,  the  Certificate  of 
Documentation  may  be  endorsed  with  a: 
(1)  Registry  endorsement  (generally,  , 
available  to  a  vessel  to  be  employed  in 
foreign  trade,  trade  with  Guam, 

American  Samoa,  Wake,  Midway,  or 
Kingman  Reef,  and  other  employments 
for  which  another  endorsement  is  not 
required),  (2)  coastwise  endorsement 
(generally,  entitles  a  vessel  to 
employment  in  the  coastwise  trade,  and 
other  employments  for  which  another 
endorsement  is  not  required),  (3)  Great 
Lakes  endorsement  (generally,  entitles  a 
vessel  to  engage  in  the  coastwise  trade 
on  the  Great  Lakes  and  their  tributary 
and  connecting  waters,  in  trade  with 
Canada,  and  in  other  employments  for 
which  another  endorsement  is  not 
required),  (4)  fishery  endorsement 
(generally,  subject  to  federal  and  state 
laws  regulating  the  fisheries,  entitles  a 
vessel  to  fish  within  the  Exclusive 
Economic  Zone  (16  U.S.C.  1811)  and 
landward  of  that  zone  and  to  land  its 
catch)  or  (5)  recreational  endorsement 
(entitles  a  vessel  to  recreational  use 
only).  Any  other  terminology  used 
elsewhere  in  this  part  to  describe  the 
particular  documentation  of  a  vessel 
shall  be  read  as  synonymous  with  the 
applicable  terminology  contained  in  this 
paragraph.  Generally,  any  vessel  of  at 
least  5  net  tons  and  wholly  owned  by  a 
United  States  citizen  or  citizens  is 
eligible  for  documentation  except  that 
for  a  coastwise.  Great  Lakes,  or  fisheries 
endorsement  a  vessel  must  also  be  built 
in  the  United  States.  •  *  • 
***** 
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4.  Section  4.80  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i),  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  4.80  Vessels  entitled  to  engage  in 
coastwise  trade. 

***** 

(h)  A  vessel  which  is  at  least  50 
percent  owned  by  a  citizen  as  defined 
in  46  CFR  subpart  68.05,  and  which, 
except  for  citizenship  requirements,  is 
otheiwise  entitled  to  be  documented 
with  a  coastwise  endorsement,  may  be 
documented  with  a  limited  coastwise 
endorsement,  provided  the  vessel  is 
owned  by  a  not-for-profit  oil  spill 
response  cooperative  or  by  one  or  more 
members  of  such  a  cooperative  who 
dedicate  the  vessel  to  the  use  of  the 
cooperative  (46  U.S.C.  12106(d)). 
Notwithstanding  46  U.S.C.  App.  883,  a 
vessel  may  be  documented  with  such  a 
limited  endorsement  even  if  formerly 
owned  by  a  not-for-profit  oil  spill 
response  cooperative  or  by  one  or  more 
members  thereof,  as  long  as  the 
citizenship  criteria  of  48  CFR  subpart 
68.05  are  met.  A  vessel  so  documented 
may  operate  on  the  navigable  waters  of 
the  United  States  or  in  the  Exclusive 
Economic  Zone  only  for  the  purpose  of 
training  for  oil  spill  cleanup  operations; 
deploying  equipment,  supplies  and 
personnel  for  cleanup  operations;  and 
recovering  and/or  transporting  oil 
discharged  in  a  spill.  Such  vessel  may 
also  engage  in  any  other  employment  for 
which  a  registry,  fishery,  or  Great  Lakes 
endorsement  is  not  required,  and  may 
qualify  to  operate  for  other  piuposes  by 
meeting  the  applicable  requirements  of 
46  CFR  part  67. 

*  •  *  *  • 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  September  10, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-23623  Filed  9-24-93;  8:45  am) 
BtUJNa  CODE  4a2a«M> 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Abandoned  Mine  Land 
Reciamation  Program 

AGENCY:  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule,  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  North  Dakota  Abandoned  Mine 
Land  Reclamation  Program  (the  North 
Dakota  AMLR  Program),  as 
administered  by  the  North  Dakota 
Public  Service  Commission,  Abandoned 
Mine  Lands  Division,  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  section  1231 
et  seq.  The  amendment  implements  a 
State-administered  Abandoned  Mine 
Land  Emergency  Program  in  accordance 
with  section  410  of  SMCRA;  adds  a 
provision  that  funds  in  the  set-aside 
trust  accoimt  may  not  be  expended  prior 
to  September  30,  2004,  and  may  not  be 
used  on  non-coal  projects;  and  specifies 
that  lands  and  water  eligible  for 
reclamation  expenditures  are  those  that 
were  abandoned  or  left  in  an  inadequate 
reclamation  status  prior  to  the  date  of 
the  enactment  of  SMCRA  (August  3, 
1977). 

EFFECTIVE  DATE:  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Guy  V.  Padgett,  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

The  Secretary  of  the  Interior  approved 
the  North  Dakota  AMLR  Plan  on 
December  23, 1981.  General  backgroimd 
information  on  the  North  Dakota  AMLR 
plan,  including  the  Secretary’s  findings 
and  the  disposition  of  comments,  can  be 
found  in  the  December  23, 1981, 

Federal  Register  (46  FR  62253). 
Subsequent  actions  concerning  the 
North  Dakota  Plan  and  amendments  to 
the  Plan  can  be  found  at  30  CFR  934.20 
and  934.25. 

IL  Submission  of  Amendment 

By  letter  dated  May  25, 1993,  North 
Dakota  submitted  a  proposed 
amendment  to  its  AMLR  program  to 
OSM  (Administrative  Record  No.  ND- 
R-01).  The  proposed  amendment  would 
allow  North  Dakota  to  assume 
responsibility  for  an  emergency 
response  reclamation  program  in  the 
state.  The  amendment  describes  the 
procedures  that  North  Dakota  will 
follow  in  the  investigation,  reclamation 
and  documentation  of  emergency 
reclamation  activities  in  the  state.  The 
document  includes  specific  guidelines 
for  the  administration  of  the  emergency 
program,  and  submission  of  an  AML 
Emergency  Investigation  Report  Format. 

Additionally,  North  Dakota  changed 
the  earliest  date  that  funds  firom  its  set- 
aside  trust  accoxmt  could  be  expended 
to  September  30,  2004,  rather  than 
September  30, 1995.  It  also  clarified  that 


those  funds  may  not  be  used  to  reclaim 
non-coal  projects.  This  clarification 
satisfies  a  concern  raised  by  OSM  in  the 
July  27, 1992,  Federal  Register  (57  FR 
33115)  that  as  submitted,  the  proposed 
provision  would  have  allowed  set-aside 
trust  account  funds  to  be  used  for  both 
coal  and  non-coal  reclamation  projects. 
Another  concern  raised  by  OSM  in  the 
July  27, 1992,  rulemaking  was  that  the 
State  used  the  July  1, 1979,  date  that 
their  legislation  was  passed 
implementing  their  AML  Program, 
rather  then  the  date  of  the  enactment  of 
SMCRA  (August  3, 1977)  to  determine 
the  eligibility  of  lands  and  water  for 
reclamation  or  drainage  abatement 
expenditures.  In  response,  the  State 
changed  the  date  to  reflect  that  lands  are 
eligible  if  they  were  abandoned  or 
inadequately  reclaimed  prior  to  the 
August  3. 1977,  enactment  of  SMCRA. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  12, 
1993,  Federal  Register  (58  FR  37449), 
and  invited  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(Administrative  Record  No.  ND-R-11). 
The  public  comment  period  ended 
August  11, 1993.  The  public  hearing 
scheduled  for  August  6, 1993,  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

m.  Director’s  Findings 

The  Director  finds,  in  accordance 
with  section  405  of  SMCRA,  that  the 
proposed  amendment  to  the  North 
Dakota  AMLR  program  submitted  on 
May  25, 1993,  is  consistent  with 
SMCRA  and  the  North  Dakota  AMLR 
program.  Further,  the  Director  has 
determined,  pursuant  to  30  CFR  884.14. 
that: 

1.  The  public  has  been  given  adequate 
notice  and  opportxinity  to  comment,  and 
the  record  does  not  reflect  any 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  North  Dakota  has  the  legal 
authority,  and  policies  and 
administrative  structures  necessary  to 
implement  the  emergency  response 
reclamation  program  in  the  state. 

4.  The  program  amendment  meets  all 
requirements  of  OSM’s  AMLR  program 
provisions. 

5.  North  Dakota  has  a  Surface  Mining 
Regulatory  program  approved  in 
accordance  with  section  503  of  SMCRA. 

6.  The  program  amendment  is  in 
compliance  with  all  applicable  State 
and  Federal  laws  and  regulations. 
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rv.  Summary  and  Disposition  of 
Comments 

2.  Public  Comments 
In  accordance  with  30  CFR  884.15(a), 
OSM  solicited  pxiblic  comments  and 
rovided  an  opportunity  for  a  public 
earing  on  the  proposed  program 
amendment  in  the  July  12, 1993, 

Federal  Register  (58  nt  37449). 

The  State  Historical  Society  of  North 
Dakota  responded  in  a  letter  dated  July 
7. 1993,  that  they  agree  in  principle 
with  the  AML  emergency  program.  They 
also  inquired  whether  the  section  106 
process  under  the  National  Historic 
Preservation  Act  (NHPA)  or  another 
process  would  be  used  when  taking 
cultural  resources  into  consideration 
(Administrative  Record  No.  ND-R-10). 

By  letter  dated  Jidy  27, 1993,  the  OSM 
explained  that  the  section  106  process 
xinder  the  NHPA  is  used  and  enclosed 
a  copy  of  appendix  10  to  OSM’s 
directive,  “Procedures  for  Emergency 
and  Federal  High  Priority  Reclamation 
Program  Projects”  which  addresses  the 
protection  of  historic  and  archeological 
resources  when  conducting  AML 
emergency  abatement  in  all  state 
programs  (Administrative  Record  No. 
ND-R-14). 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  solicited  comments 
from  other  Federal  agencies  with  an 
actual  or  potential  interest  in  the  North 
Dakota  AMUR,  program. 

By  letter  dated  June  28, 1993,  Region 
Vm  of  the  Environmental  Protection 
Agency  (Denver,  Colorado)  had  no 
comments  on  the  proposed  amendment 
(Administrative  Record  Na  ND-R-08). 

By  letter  dated  Jime  29, 1993,  the 
Bureau  of  Mines,  Washington  DC  had 
no  specific  comments  to  offer  on  the 
proposed  amendment  (Administrative 
Record  No.  ND-R-09). 

By  letter  dated  July  12, 1993,  the 
Department  of  the  Army;  U.S.  Army 
Corps  of  Engineers  replied  that  since  the 
proposed  amendment  is  not  related  to 
activities  regarding  coal  mine  waste 
impoundment  structures,  the  Corps  has 
no  review  responsibility 
(Administrative  Record  No.  ND-R-12). 

By  an  undated  letter  received  by  OSM 
on  July  19, 1993,  the  Bureau  of  Indian 
Afbirs  (Golden,  Coloiado)  had  no 
objections  to  the  proposed  amendment 
as  promulgated  because  it  had  no  effect 
on  Indian  lands  (Administrative  Record 
No.  ND-R-13). 

V.  Director’s  Decision 

The  Director  finds  that  the  proposed 
North  Dakota  amendment  is  in 
accordance  with  sections  405  and  410  of 


SMCRA  and  the  Federal  regulations  at 
30  CFR  884.15,  and  is  approving  the 
amendment.  The  Feder^  regulations  at 
30  CFR  part  934  codifying  decisions 
concerning  the  North  Dakota  AMLR 
program  are  being  amended  to 
implement  this  decision. 

VI.  Procedural  Determinations 
Executive  Order  12291 
On  March  30, 1992,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3. 4, 

7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
disapproval  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof.  Accordingly, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  OMB 
regulatory  review  is  not  required. 

Executive  Order  12778 
The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  E.0. 12778  (56  FR  55195, 
October  25, 1991)  on  Civil  Justice 
Reform,  and  has  determined  that  this 
rule  meets  the  applicable  standards  of 
subsections  (a)  and  (b)  of  that  section. 
However,  these  standards  are  not 
applicable  to  the  actual  language  of 
State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
since  each  such  plan  is  drafted  and 
adopted  by  a  specific  State  or  Tribe,  not 
by  OSM.  Decisions  on  proposed  State 
and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
are  to  be  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  title  IV  of  SMCRA  (30 
U.S.C  1231-43)  and  the  Federal 
regulations  at  30  CFR  part  884. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  reclamation  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  NEPA 
(42  U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  44 
U.S.C.  3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 


which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
econc»nic  analysis  was  prepared  and 
certification  was  made  diat  such 
regulations  would  not  have  a  significant 
economic  eftect  upon  a  substantial 
number  of  small  entities.  Hence,  this 
rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implement^  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  econmnic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analysis  for 
the  corresponding  Federal  regulations. 

Vn.  List  of  Subjects  in  30  CFR  Part  934 

Abandoned  mine  land  reclamation. 
Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  20, 1993. 

W.  Herd  Tipton, 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Anthoritjr:  30  U.S.C.  1201  et  seq. 

2.  A  new  paragraph  (d)  is  added  to 
§  934.25  to  read  as  follows: 

§  934.25  Amendment  to  approved  North 
Dakota  abandoned  mine  reclamation  plan. 

•  *  *  *  « 

(d)  The  proposed  amendment 
Submitted  on  May  25, 1993,  to  allow 
North  Dakota  to  assume  responsibility 
for  an  emergency  response  reclamation 
program;  to  clarify  that  monies  fi'om  the 
set-aside  trust  fund  cannot  be  used  for 
non-coal  reclamation  projects,  or  be 
expended  prior  to  September  30, 2004; 
and  to  clarify  that  only  those  lands 
abandoned  or  inadequately  reclaimed 
prior  to  the  August  3, 1977,  enactment 
of  SMCRA  are  eligible  for  reclamation 
under  the  North  Dakota  AMLR  program, 
is  approved  effective  September  27, 
1993. 

(FR  Doc.  93-23473  Filed  9-24-93;  8:4b  am) 
BILUNG  CODE  4310-05-M 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  OSPREY 
(MHC  51)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  minehunter  coastal 
craft.  The  intended  effect  of  this  rule  is 
to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  August  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 


Advocate  General,  Navy  Department. 

200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  OSPREY  (MHC  51)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Rule 
27(0.  pertaining  to  the  display  of  all¬ 
round  lights  by  a  vessel  engaged  in 
mineclearance  operations,  and  Annex  I, 
paragraph  9(b).  prescribing  that  all¬ 
round  lights  be  located  as  not  to  be 
obscured  by  masts,  topmasts  or 
structures  within  angular  sectors  of 
more  than  six  (6)  degrees,  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  Judge  Advocate 
General  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 


for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on  USS 
OSPREY  (MHC  51)  in  a  manner 
differently  from  that  prescribed  herein 
will  adversely  affect  the  vessel’s  ability 
to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 

§  706.2  [Amended] 

2.  Section  706.2  is  amended  by 
adding  the  following  to  Table  Four: 

Paragraph  18 

On  the  following  mine  warfare  type 
ships,  the  arc  of  visibility  of  the  lower 
all-round  minesweep  lights  required  by 
Rule  27(f),  may  be  obstructed  through 
the  following  angles  relative  to  the 
ship’s  heading: 


N 

Obscured  angles  rel- 

Vessel 

Number 

ative  to  ship's  heading 

Port 

STBD 

OSPREY  . 

MHC  51  .. 

59.5®  to 
78.3®. 

281.7®  to 
300.5®. 

Dated:  August  19, 1993. 

Approved: 

WX.  Schachte,  )r.. 

Acting  fudge  Advocate  General. 

Michael  P.  Rummel, 

LCDR,  JAGC,  USN,  Federal  Register  Certifying 
Officer. 

IFR  Doc.  93-23507  Filed  9-24-93:  8:45  am) 
BILLING  CODE  3810-01-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 


the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  JOHN  S. 
McCAIN  (DDG  56)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  its  special  functions  as  a  naval 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  19  August  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  ROSSI,  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 


under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  JOHN  S.  McCAIN  (DDG  56)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  paragraph  3(a)  pertaining  to 
the  location  of  the  forward  masthead 
light  in  the  forward  quarter  of  the 
vessel,  the  placement  of  the  after 
masthead  light,  and  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights;  Annex  I,  paragraph 
2(f)(i)  pertaining  to  placement  of  the 
masthead  light  or  lights  above  and  clear 
of  all  other  lights  and  obstructions;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than  2 
meters  firom  the  fore  and  aft  centerline 
of  the  ship  in  the  athwartship  direction; 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  Judge 
Advocate  General  has  also  certified  that 
the  lights  involved  are  located  in  closest 
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possible  compliance  with  the  applicable  contrary  to  public  interest  since  it  is 
72  COLREGS  requirements.  based  on  technical  findings  that  the 

Moreover,  it  has  been  determined,  in  placement  of  lights  on  this  vessel  in  a 
accordance  with  32  CFR  parts  296  and  manner  differently  from  that  prescribed 
701.  that  publication  of  this  amendment  herein  will  adversely  affect  the  vessel  s 
for  public  comment  prior  to  adoption  is  ability  to  perform  its  military  functions, 
impracticable,  unnecessary,  and 

.If' 

1.  The  authority  citation  for  32  CFR  part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 


List  of  Subjects  in  32  CFR  Part  706 
Marine  Safety,  Navigation  (water).and 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 


§706.2  [Amended] 

2.  Table  four  of  §  706.2  is  amended  by; 
a.  Adding  the  following  vessel  to  Paragraph  15: 


Vessel 

• 

Number 

Horizontal  distance  from  the 
fore  and  aft  centeriine  of 
the  vessel  in  the  athwart- 
ship  direction 

DG  56 

1.88  meters. 

b.  Adding  the  following  vessel  to  Paragraph  16; 


Vessel 

Number 

Obstruction  angle  relative 
ship's  headings 

USS  John  S.  McCain  . 

DDG  56 

102.53  thru  112.5  degree. 

3.  Table  five  of  §  706.2  is  amended  by  adding  the  following  vessel: 


Table  Five 


Vessel 


Number 


Masthead  lights 
not  over  all  other 
lights  and  obstruc¬ 
tions.  ;\nnex  I. 
sec.  2(f) 


Forward  masthead 
light  not  in  forward 
quarter  of  ship. 
Annex  I,  sec.  3(a0 


After  masthead 
light  less  than 
one-half  ship’s 
length  aft  of  for¬ 
ward  masthead 
light.  Annex  I,  sec 
3(a) 


Percentage  hori¬ 
zontal  separation 
attained. 


USS  John  S.  McCain 


DDG  56  X 


X 


X 


13.9 


Dated:  August  19. 1993. 

Approved: 

W.L.  Schachte,  ]r.. 

Acting  Judge  Advocate  General. 

(FR  Doc.  93-23508  Filed  9-24-93;  8  45  am) 
BaxiNG  cooe  mio-ae-m 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD01-93-120] 

Special  Local  Regulation;  Head  of  the 
Connecticut  Regatta 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  special  local  regulations 
for  the  Head  of  ^e  Connecticut  Regatta 
are  being  temporarily  revised  to  allow 


for  improved  control  of  vessels 
transiting  the  Connecticut  River  near  the 
regulated  area.  This  regulation  is  needed 
to  better  protect  the  race  participants 
horn  transiting  recreational  and 
commercial  traffic. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  9  a.m.  to  6  p.m.  on 
October  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  B.M.  Algeo, 
Chief,  Boating  Safety  Affairs  Branch. 
First  Coast  Guard  District,  (617)  223- 
8311. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  document  are 
LTJG  B.M.  Algeo.  Project  Manager,  First 
Coast  Guard  District,  and  LCDR  J.  Steib. 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 


Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation.  Due  to  the 
date  the  application  for  this  event  was 
received,  there  was  not  sufficient  time 
to  publish  a  proposed  revision  to  the 
permanent  regulation.  Publishing  a 
NPRM  and  delaying  the  event  would  be 
contrary  to  the  public  interest  given  the 
significant  public  interest  in  the  regatta 
and  the  extensive  planning  w'hich  has 
taken  place. 

Discussion  of  Changes 

The  permanent  special  local 
regulations  for  the  regatta  are  in  33  CFR 
100.105.  The  permanent  regulations 
have  become  outdated  insofar  as  rule 
(b)(2)  provides  that  vessels  less  than  20 
meters  will  be  allowed  to  transit  the 
regulated  area  between  each  of  the 
heats.  The  number  of  racing  shells  and 
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vessels  transiting  along  the  race  course 
has  grown  such  that  it  is  no  longer  safe 
or  pi^cticable  to  escort  transiting  vessels 
between  each  heat.  Regardless  of  the 
amount  of  planning  and  control  in  past 
years,  racing  shells  have  not  followed 
the  predetermined  traffic  patterns 
designed  to  allow  vessels  to  transit  the 
regulated  area  between  heats.  The  race 
sponsor  and  Coast  Guard  patrol 
commander  have  developed  a  race  and 
escort  plan  for  the  1993  regatta  which 
will  allow  vessels  to  transit  the 
regulated  area  under  escort  throughout 
the  race.  Accordingly,  Rule  (b)(2)  is 
being  revised  to  allow  the  Coast  Guard 
Patrol  Commander  to  escort  vessels 
continuously  through  the  regulated  area. 
The  Coast  Guard  will  consider 
publishing  a  permanent  change  to  this 
regulation  based  on  the  results  of  this 
year’s  race. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  temporary  change 
should  reduce  the  amount  of  time  it 
takes  for  nonpartidpants  to  transit 
through  the  regulat^  area  thus  reducing 
the  impact  of  the  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seg.),  &e  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  explained  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  5  U.S.C  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 


prindples  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impad  of  this  regulation 
and  concluded  that  under  sedion 
2.B.2.C  of  Commandant  Instruction 
M16475.1B  that  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Final  Regulatimi 

In  consideration  of  the  foregoing,  33 
CFR  part  100  is  temporarily  revis^  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.105  is  amended  by 
temporarily  revising  paragraphs  (b)(2) 
and  (c)  as  follows: 

§  100.105  Head  of  the  Connecticut 
Regatta. 

***** 

(b) *  •  * 

(2)  Vessels  less  than  20  meters  in 
length  will  be  allowed  to  transit  the 
regulated  area  only  under  escort  and  at 
the  discretion  of  the  Coast  Guard  Patrol 
Commander. 

***** 

(c)  Effective  period.  This  regulation  is 
effedive  from  9  a.m.  to  6  p.m.  on 
Odober  10, 1993. 

Dated:  September  15, 1993. 

K.W.  Thompson, 

CPT.  USCG,  Acting  District  Commander. 

|FR  Doc.  93-23603  Filed  9-24-93;  8:45  am) 
BILLING  CODE  4910-14-M 


33  CFR  Part  100 
[CG01 1-93-008] 

Special  Local  Regulations;  San 
Francisco  Bay  Navy  Fleetweek  Parade 
of  Ships  and  Blue  Angels 
Demonstration 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation. 


SUMMARY:  This  notice  implements  33 
CFR  100.1105  for  the  Navy  Fleetweek 
Parade  of  Ships  and  Blue  Angels 
Demonstration,  San  Frandsco  Bay, 
California.  This  Fleetweek  event 
features  a  parade  of  ships  sailing  into 
the  Bay  and  low  level  air  shows 
performed  by  the  Navy’s  Blue  Angels 
and  other  aircraft  along  the  San 
Francisco  waterfront.  The  regulations  in 
33  CFR  100.1105  are  necessary  to 
restrict  vessel  traffic  in  the  regulated 
areas  during  Fleetweek  1993  to  ensure 
the  safety  of  partidpants  and  spedators. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.1105  become  effedive  on 
Thursday,  Odober  7,  Friday,  Odober  8, 
and  Saturday,  Odober  9, 1993, 
terminating  on  each  of  those  days  at  the 
end  of  the  scheduled  adivity  as  follows: 

Regulated  area  “Alpha”  for  the  Navy 
Parade  of  Ships  becomes  effedive  at 
8:30  a.m.  PDT,  Odober  9, 1993  and 
terminates  at  12  p.m.  PDT,  Odober  9, 
1993,  or  when  the  last  U.S.  Naval  vessel 
in  the  column  has  exited  regulated  area 
"Alpha”,  whichever  time  is  later,  unless 
terminated  earlier  by  Commander,  Coast 
Guard  Group  San  Francisco. 

Regulated  area  "Bravo”  for  the  Blue 
Angels  pradice  flight  becomes  efiedive 
at  10  a.m.,  PDT,  Odober  7, 1993,  and 
terminates  at  4  p.m.,  PDT,  October  7, 
1993,  unless  sooner  terminated  by 
Commander,  Coast  Guard  Group  San 
Francisco.  Regulated  area  "Bravo”  for 
the  Blue  Angels  pradice  flight  again 
becomes  effedive  at  8:30  a.m.,  PDT, 
Odober  8, 1993,  and  terminates  at  4 
p.m.,  PDT,  Odober  8, 1993,  unless 
sooner  terminated  by  Commander,  Coast 
Guard  Group  San  Francisco.  Regulated 
area  “Bravo”  for  the  Blue  Angels 
demonstration  and  other  airshow 
adivities  becomes  effedive  at  12  a.m., 
PDT,  Odober  9, 1993,  and  terminates  at 
4  p.m..  PDT,  October  9, 1993,  unless 
sooner  terminated  by  Commander.  Coast 
Guard  Group  San  Francisco. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  T.F.  Harrop,  Operations 
Officer,  U.S.  Coast  Guard  Group  San 
Francisco,  California.  Tel:  (415)  399- 
3445,  FAX  (415)  399-3521. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lt.  T.F.  Harrop,  Coast  Guard  Group  San 
Francisco,  Projed  Officer,  and 
Lieutenant  Commander  C.M.  Juckniess, 
Eleventh  Coast  Guard  District  Legal 
Office,  Long  Beach,  California,  Projed 
Attorney. 

Discussion  of  Notice 

The  U.S.  Navy/City  of  San  Francisco 
Fleetweek  Navy  Parade  of  Ships  and  the 
Navy  Blue  Angels  Aerial  Show  is 
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scheduled  for  Saturday,  October  9. 

1993.  Regulated  area  “Alpha”  will 
ensure  unobstructed  waters  for  safe 
navigation  of  the  Parade  of  Navy  Ships 
proceeding  inbound  via  the  Eastbound 
San  Francisco  Bay  Traffic  Lane. 
Following  the  ship  parade,  regulated 
area  “Bravo”  for  the  aerial 
demonstration  by  the  U.S.  Navy  Blue 
Angels  and  other  aircraft  will  ensure  the 
safety  of  the  aircraft,  vessels,  and 
persons  onboard.  In  preparation  for  this 
demonstration,  the  Blue  Angels  will 
conduct  practice  flights  on  October  7, 
1993  and  again  on  October  8, 1993.  The 
regulated  area  for  the  practice  events 
and  the  performance  by  the  Blue  Angels 
and  other  aircraft  will  restrict  vessel 
access  to  the  marinas  and  commercial 
docks  along  the  San  Francisco 
waterfront.  The  short  duration  and 
minimal  size  of  the  regulated  area  will 
minimize  any  inconvenience.  Persons 
and  vessels  ^all  not  enter  or  remain 
within  the  stated  distances  from  the 
Naval  parade  vessels  in  regulated  area 
“Alpha,”  or  enter  or  remain  within 
regulated  area  “Bravo,”  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Fleetweek  activities  have 
traditionally  attracted  a  sizable  fleet  of 
vessels,  and  large  vessel  operators 
needing  to  transit  near  Fleetweek 
activities  are  encouraged  to  make  such 
transits  well  before  or  after  the  regulated 
areas  are  in  effect. 

Dated:  September  16. 1993. 

R.D.  Herr, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 

(FR  Doc.  93-23604  Filed  9-24-93;  8:45  am) 
BRUNO  CODE  4Sie-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFRPart52 

IAL-14-1-8242;  AL-27-1-5667;  AL-31-1- 
5239;  AL-33-1-6666;  AL-32-1-5799;  FRL- 
4691-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Alabama: 
Approval  of  Revisions  to  the  Volatile 
Or^nic  Compound  (VOC)  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  April  20. 1987,  the  State 
of  Alabama  through  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  submitted 
revisions  to  its  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  in  response  to  EPA’s 


February  24, 1984,  letter  pursuant  to 
section  110  {a){2)(H)  of  the  Clean  Air 
Act  as  amended  in  1977.  The  letter 
informed  the  State  that  its  SIP  was 
inadequate  to  provide  for  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  This 
submittal  contained  several  deficiencies 
based  on  requirements  of  the  Clean  Air 
Act  as  interpreted  in  EPA  guidance. 
Through  submittals  on  October  19. 

1989,  November  7, 1990,  May  22, 1991. 
and  October  4, 1991,  Alabama  corrected 
deflciencies  in  the  April  20, 1987, 
submittal.  EPA  is  giving  final  approval 
of  all  regulations  within  the 
aforementioned  submittals,  with  the 
exception  of  the  attainment 
demonstration  which  is  being 
disapproved,  the  capture  efficiency 
regulations,  which  are  being  withdrawn 
by  the  State,  and  the  State  of  Alabama's 
rule  335-3-6-.37(10)(a)  which  is  being 
disapproved  at  the  request  of  the  State. 
EFFECTIVE  DATE:  This  action  will  be 
efiective  November  26. 1993  unless 
notice  is  received  by  October  27. 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  material 
submitted  by  Alabama  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 

Public  Information  Reference  Unit,  Attn: 

)erry  Kurtzweg,  ANR  443,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency,  345 
Courtland  Street,  Atlanta,  Georgia  30365. 
Alabama  Department  of  Environmental 
Management.  Air  Division,  1751 
Congressman  W.L.  Dickinson  Drive. 
Montgomery,  Alabama  36130. 

Jefferson  County  Department  of  Health,  1400 
Sixth  Avenue.  South,  P.O.  Box  2646. 
Birmingham.  Alabama  35202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Altsman  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  On  March 
3. 1978  (43  FR  8962),  EPA  designated 
Jefferson  County.  Alabama,  as 
nonattainment  for  ozone.  The  State  was 
subsequently  required  to  revise  its 
ozone  State  Implementation  Plan  (SIP) 
for  Jefferson  County.  Alabama  officially 
submitted  the  SIP  revisions  to  EPA  on 
April  19. 1979.  On  June  3. 1980  (43  FR 
37430),  EPA  announced  final  approval 
of  the  Alabama  ozone  SIP.  The  State  had 
calculated  in  its  control  strategy  that  an 
18.2%  reduction  in  hydrocarbon 
emissions  was  needed  to  achieve  the 
ozone  standard  in  Jefferson  County  by 
December  31, 1982. 


However,  the  control  strategy  for 
ozone  referenced  above  did  not  result  in 
attainment  of  the  NAAQS  for  ozone  by 
December  31. 1982.  Consequently  on 
February  24, 1984,  EPA  notified  the 
Governor  of  Alabama  pursuant  to 
section  110(a)(2)(H)  of  the  Clean  Air 
Act.  as  amended  in  1977,  (1977  Act) 
that  the  SIP  was  substantially 
inadequate  to  achieve  the  NAAQS  for 
ozone  in  Jefferson  County  and  called 
upon  the  State  to  revise  the  SIP.  The 
State  of  Alabama  through  ADEM 
submitted  the  SIP  revision  to  EPA  on 
November  21. 1985,  which  included 
revised  Jefferson  County  regulations. 

During  EPA’s  review  of  the  submittal, 
it  was  determined  that  the  revised 
Jefferson  County  Volatile  Organic 
Compound  (VOC)  regulations  (Chapter 
8.  entitled:  “Control  of  Volatile  Organic 
Compound  Emissions”)  were  not 
enforceable  by  the  State.  Therefore,  on 
August  26. 1986,  ADEM  was  advised  by 
EPA  that  the  SIP  was  not  approvable. 

On  April  15. 1987,  the  Alabama 
Environmental  Management 
Commission  signed  a  resolution 
adopting  the  Jefferson  County  rules  as 
part  of  the  State  VOC  regulations  and  on 
April  20, 1987,  ADEM  resubmitted  the 
sfip  revision  to  EPA.  The  State  submittal 
included  numerous  individual 
Reasonably  Available  Control 
Technology  (RACT)  regulations  as  well 
as  a  demonstration  that  Jefferson  County 
would  attain  the  ozone  standard  by 
December  31, 1987.  However,  air  quality 
data  indicated  that  the  area  had  not  yet 
attained  the  standard  by  that  date.  On 
October  3. 1990  (55  FR  40403),  EPA 
proposed  to  disapprove  the  attainment 
demonstration.  This  notice  will  flnalize 
the  proposed  disapproval  of  the 
attainment  demonstration.  According  to 
section  182(a)  of  the  1990  Clean  Air  Act. 
an  attainment  demonstration  is  not  due 
for  marginal  ozone  nonattainment  areas. 
Therefore  this  final  disapproval  of  the 
October  3, 1990,  proposed  disapproval 
of  Jefferson  County  Alabama’s 
attainment  demonstration  will  not  start 
the  sanctions  or  FIP  clocks. 

EPA  is  approving  those  RACT 
regulations  that  meet  all  applicable 
criteria  of  the  CAA  because  such 
regulations  will  provide  significant 
emission  reductions  in  Jefferson  County 
and  will  help  the  area  make  reasonable 
further  progress  toward  attainment  of 
the  ozone  standard  as  expeditiously  as 
possible.  Furthermore  the  revisions 
correct  identified  deficiencies  in  the 
VOC  RACT  regulations  pursuant  to 
section  182(a)(2)(A)  of  the  amended 
CAA. 

On  August  10, 1990  (55  FR  32645), 
EPA  proposed  to  approve  a  portion  of 
the  Jefferson  County  VOC  regulations 
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that  was  consistent  with  the  Control 
Technique  Guidelines  (CTGs) '  and  that 
EPA,  therefore,  believed  met  the  RACT 
requirement  of  the  pre-amended  Act.  In 
addition,  on  October  3, 1990  (55  FR 
40403),  EPA  proposed  to  disapprove 
certain  of  the  Chapters  1  and  8 
provisions  submitted  by  the  State  on 
April  20. 1987.  Rather  than  finalizing 
the  approval  or  disapproval  notices  and 
since  ADEM  and  Jefferson  County  were 
in  the  process  of  correcting  the 
identified  deficiencies,  EPA  delayed 
these  actions  so  that  EPA  could  take 
final  action  in  one  notice.  The  revisions 
correcting  the  identified  deficiencies 
were  adopted  on  November  14, 1990, 
and  May  8, 1991,  by  the  Jefferson 
County  Board  of  Health.  On  May  22, 
1991,  ADEM  submitted  these  rules  for 
incorporation  into  the  Alabama  SIP. 

On  August  16, 1989,  the  Alabama 
Environmental  Management 
Commission  adopted  revisions  to  the 
Alabama  SIP’s  Volatile  Organic 
Compound  (VOC)  regulations  to  make 
the  Jefferson  County  regulations 
enforceable  by  the  State.  On  October  19, 
1989  and  on  July  5, 1991,  the  Alabama 
Department  of  Environmental 
Management  submitted  to  EPA  the 
adopted  amendments  to  the  Alabama 
VOC  regulations.  Alabama  requested 
that  the  revisions  be  adopted  as  part  of 
the  Federally-approved  SIP.  These 
revisions  incorporate  revisions  made  to 
the  Jefferson  County  Health  Department 
Air  Pollution  Control  Regulations  into 
the  State  of  Alabama  (ADEM)  Air  rules 
and  regulations.  EPA  is  giving  direct 
final  approval  of  the  adopted 
amendments  to  the  Alabama  VOC 
regulations. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
(Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.)  In 
amended  section  182(a)(2)(A),  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  reasonably  available  control 
technology  (RACT)  rules  for  volatile 
organic  compounds.  Areas  designated 
nonattainment  before  enactment  of  the 
Amendments  and  which  retained  that 
designation  and  were  classified  as 
marginal  or  above  as  of  enactment  are 
required  to  meet  the  RACT  fix-up 
requirement.  Under  section  182(a)(2)(A), 
those  areas  were  required  by  May  15, 
1991,  to  correct  RACT  as  it  was  required 
under  pre-amended  section  172(b)  as 

>  EPA  developed  the  CTGs  in  order  to  help  the 
States  establish  RACT  rules.  The  CTGs  set  forth 
presumptive  norms  for  certain  categories  of  sources 
that  emit  VOC 


that  requirement  was  interpreted  in  pre¬ 
amendment  guidance.2 

The  SIP  call  letters  interpreted  that 
guidance  and  indicated  corrections 
necessary  for  specific  nonattainment 
areas.  In  Alabama,  Jefferson  County  was 
a  pre-enactment  nonattainment  area  that 
retained  its  nonattainment  designation 
and  was  classified  as  marginal  under  the 
amended  Act.  Therefore,  this  area  is 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

Therefore,  by  this  action  EPA  is  giving 
final  approval  to  the  Jefferson  County 
SIP  revisions  proposed  for  approval  on 
August  10, 1990,  along  with  direct  final 
approval  of  the  SIP  revisions  proposed 
for  disapproval  on  October  3, 1990,  with 
the  exception  of  the  attainment 
demonstration  and  the  capture 
efficiency  regulation.  By  this  notice, 

EPA  is  taking  final  disapproval  action 
on  the  attainment  demonstration.  The 
State  has  withdrawn  its  Capture 
Efficiency  regulations.  This  notice 
additionally  gives  direct  final  approval 
of  the  VOC  revisions  submitted  to  EPA 
from  ADEM  on  October  19, 1989.  No 
comments  were  submitted  to  EPA  on 
the  aforementioned  Federal  Register 
notices  during  the  designated  public 
comment  period. 

The  revisions  contained  within 
Chapter  1  and  Chapter  8  of  the  Jefferson 
County  VOC  regulations  and  the 
revisions  contained  within  Code  335-3, 
Chapters  335-3-1  and  335-3-6  within 
the  Alabama  SIP  being  approved  today 
are  as  follows: 

State  of  Alabama 

335-3-1 . — Definitions — Several 
definitions  were  added  or  revised  and 
include  the  following.  This  section  has 
additionally  been  renumbered  to 
accommodate  those  definitions  which 
have  been  added. 

(1)  Acronyms  for  the  Code  of  Federal 
Regulations,  Environmental  Protection 
Agency,  Federal  Register  and  State 
Implementation  Plan  have  been  added. 

(2)  A  definition  for  a  coating  has  been 
added. 

(3)  The  definition  of  a  coating  line  is 
modified  to  include  any  combination  of 
equipment  in  the  line. 

(4)  A  definition  for  storage  tank 
capacity  has  been  added  as  well  as  a 
definition  for  transfer  efficiency. 

3  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  Po$t-87  policy,  52  FR 
45044  (Nov.  24, 1987);  the  Bluebrok,  "Issues 
Relating  to  VOC  Regulation  Cutpoints,  Deficiencies 
and  Deviations,  Clarification  to  Appendix  D  of  the 
November  24, 1987  Federal  Register  Notice”  (of 
which  notice  of  availability  was  published  in  the 
Federal  Register  on  May  25, 1988);  and  the  existing 
CTGs. 


(5)  The  definition  of  true  vapor 
pressure  has  been  modified  to  account 
for  temperatures  in  the  definition. 

(6)  The  definition  for  Volatile  Organic 
Compounds  has  been  modified  to 
include  the  latest  comprehensive 
definition  as  issued  by  the  EPA.  All  of 
the  definitional  changes  are  consistent 
with  EPA  policy. 

335-3-6-.02(l}—VCX:  Water 
Separation,  335-3-6-.03(1) — Loading 
and  Storage  of  VOC.  335-3-6-.26(l ). 
-.27(2} — ^These  regulations  have  been 
revised  to  apply  to  VOC’s  with  a  true 
vapor  pressure  greater  than  or  equal  to 
1.5  psia  under  storage  conditions.  These 
revisions  are  consistent  with  EPA 
policy.  This  regulation  applies  td 
storage  tanks  that  are  not  subject  to  the 
CTGs,  therefore  these  are  considered 
non-CTG  regulations  and  are  not 
required  to  eliminate  the  use  of  a  vapor 
pressure  cutoff, 

335-3-6-.26(2)(b)3.— Loading  and 
Storage  of  VOC,  335-3-6-.27(4)(b}.— 
Fixed-Roof  Petroleum  Liquid  Storage 
Vessels, 

335-3-6~.29(3)(a). — Bulk  Gasoline 
Terminals,  335-3-6-.30(4)(c). — Gasoline 
Dispensing  Facilities — Stage  I  Control, 
335-3-6-.32( 9)(a )3. — Surface  Coating, 
335-3-6-.33(4)(c)3.-.-.33(5)(c)5.. 
-.33(6)(b)3. — Solvent  Metal  Cleaning. — 
The  words  "equipment”  or  "equipment 
systems”  have  been  added  to  specify  the 
control  systems  that  can  be  approved 
locally. 

335-3-6-.28(3)(a). — Bulk  Gasoline 
Plants.  335-3-6-.32(l}(b).  -.32(6)(b), 
-.32(7)(a)5.  -.32(7)(b).  -.32(9)(a)2— 
Surface  Coating.  335-3-6-.34(3)(b)— 
Cutback  and  Emulsified  Asphalt,  335- 
3-6-.37(3)(b} — Test  Methods  and 
Procedures.  335-3-6-.39(l)(a}-(f} — 
Manufacture  of  Synthesized 
Pharmaceutical  Products,  335-3-6- 
.41(l)(a)-(b),  -.41(4)(c). — Leaks  from 
Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems,  335-3-6-.44(l)(g). — 
Petroleum  Liquid  Storage,  335-3-6- 
.45(4)(a)l. — Large  Petroleum  Dry 
Cleaners.  335-3-6-.47(l)(p).  -.47(4).— 
Leaks  from  Coke  By-Product  Recovery 
Plant  Equipment. — Words  are  added  or 
deleted  to  clarify  the  regulations.  These 
revisions  were  made  to  clearly  specify 
EPA-approved  test  methods  and  to 
delete  provisions  allowing  the  use  of 
equivalent  test  methods  approved  by  the 
Director.  Recordkeeping  revisions  are 
also  added. 

335-3-6-.28(4).—Bulk  Gasoline 
Plants,  335-3-6-.34(3). — Cutback  and 
Emusified  Ashpalt,  335-3-6-.3jS(4)(c). — 
Compliance  Schedules.  335-3-6- 
.41(3). — Leaks  From  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems. — 
A  reference  to  a  date  and  time  period  is 
deleted  as  the  date/time  period  has 
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passed  and  is  no  longer  germane  to  the 
regulation. 

335-3-€-.24( d}—A  pplicabili  ty— 
Subparagraphs  tliat  contained  dates  for 
exemptions  which  have  expired  have 
been  deleted. 

335-3~€-.24(  iXc} — Applicability— 
“Crossline  Averaging"  within  a  facility 
was  removed  from  the  regulation. 

335-3-6-.24(2f(aHd}— 

Applicability — An  exemption  has  been 
provided  for  the  application  of  low-use 
coatings.  The  exemption  levels  follow 
EPA  guidelines  issued. 

335-3-€-.32(12) — Surface  Coating, 
335-3-S-.34(5}— Cutback  and 
Emulsified  Asphalt,  335-3-6-.43(6l — 
Graphic  Arts.  335~3-6-.49(5} — 
Manufacture  of  Laminated 
Countertops. — Entire  section  is  added  to 
require  recordkeeping  of  all  subject 
sources.  Daily  records  will  be  required 
to  determine  compliance  status.  The 
Director  may  prescribe  alternative 
recordkeeping  requirements  to  those 
listed  in  the  Rule  as  long  as  compliance 
can  be  determined  on  a  24-hour  basis 
and  the  requirements  are  listed  as 
permit  conditions. 

Section  335-3-6-.32f  1  Ijfcjl  1— 
Surface  Coating. — ^This  section  has  been 
revised  to  include  a  ten  ton  per  year 
potential  VOC  emissions  exemption 
level  for  fabricated  metal  parts  and 
products  under  the  major  Standard 
Industrial  Classification  (SIC)  code  of 
Group  No.  34.  This  ten  ton  exemption 
is  consistent  with  the  applicability  level 
requirements  as  interpreted  in  pre¬ 
amendment  guidance  listed  in  footnote 
2. 

335-3-&-.34(ll(d}-(e).  -.34(2), 

-.34(4) — Cutback  and  Emulsified 
Asphalt. — Revised  to  include  emulsified 
asphalt  along  with  cutback  asphalt  in 
accordance  with  updated  EPA  control 
guideline  policy  on  paving  asphalts. 

The  changes  include  definitions  of 
emulsified  asphalt  and  ASTM.  A  limit 
of  seven  percent  solvent  content  in 
emulsifi^  asphalt  was  established. 

335-3-e-.35(l)-{4)— Petition  for 
Alternative  Control  Strategies. — ^This 
rule  was  revised  to  allow  only  EPA  the 
authority  to  approve  alternate  control 
strategies  as  “source-specific  SIP 
revisions.” 

335-3-6-.35(5)—PetiUon  for 
Alternative  Control  Slrofegies — ^This 
section  was  added  to  “grandfather”  two 
(2)  industries  that  had  alternate 
crossline  averaging  control  strategies 
approved  prior  to  November  9, 1987. 

335-3-6-.37 — Test  Methods  and 
Procedures,  335-3-6-.49(4)(b) — 
Manufacture  of  Laminated 
Countertops — Test  Methods  and 
Procedures. — ^These  sections  have  been 
revised  to  add  EPA  reference  methods. 


to  delete  the  test  methods  for  which 
there  are  no  sources  to  which  the 
regulations  apply,  to  remove  the 
references  made  to  EPA  approved  test 
methods  with  an  applicable  date  of  July 
1988  and  to  delete  phrases  which 
allowed  the  Director  to  approve  test 
methods.  All  the  revisions  to  this 
section  are  being  approved  with  the 
exception  of  section  335-3-6-.37(10)(a) 
which  contains  the  phrase  “or  an 
alternative  method  approved  by  the 
Director.”  This  section  was 
inadvertently  proposed  at  the  public 
hearing  as  a  revision  and  subsequently 
submitted  to  EPA.  The  State  of  Alabama 
has  requested  that  EPA  disapprove  this 
subsection.  In  addition,  EPA  believes 
that  rules  that  provide  the  State  with 
authority  to  revise  the  SIP  without  also 
providing  guidance  as  to  what  revisions 
are  acceptable,  must  be  disapproved  as 
unenforceable,  therefore,  EPA  is 
disapproving  this  subsection  of  the  Test 
Methods  and  Procedures  Section.  The 
removal  of  this  deviation  will  be 
addressed  by  the  State  of  Alabama  in  a 
subsequent  submittal. 

335-3-€-.32(6)(a)2.  -.32(6)(b), 
-.32(7)(a)l.  -.32(7)(b)— Surface 
Coating. — ^This  paragraph  was  amended 
to  include  saturation  processess. 

335-3-6-.32(7)(a)5— Surface 
Coating. — ^Vinyl  plastisol  is  excluded 
from  the  definition  of  vinyl  coating  to  be 
consistent  with  EPA’s  guidance  on  this 
definition. 

335-3-6-.32(9)(b)— Surface  Coating, 
335-3-6-.45(4)(e) — Large  Petroleum  Dry 
Cleaners. — ^These  sections  were  deleted 
to  remove  the  authority  for  a  state  or 
local  agency  to  approve  alternate  control 
systems  for  the  designated  controls. 

335-3-6-.32(9)(a)4— Surface 
Coating. — ^Words  are  added  or  deleted  to 
clarify  the  types  of  control  systems  that 
can  be  approved  by  a  state  or  local 
agency. 

335-3-€-.40(3)(h)(i)-(xii)— 
Perchloroethylene  Dry  Cleaning 
Systems. — ^This  paragraph  was  added  to 
specifically  identify  components 
requiring  visual  inspections. 

335-3-6-.40( 7)(a) — Perchloroethylene 
Dry  Cleaning  Systems. — ^A 
recordkeeping  requirement  has  been 
added  for  the  visual  inspection  and  any 
necessary  repairs  made  in  order  that 
compliance  can  be  determined. 

335-3-6-.44(5)(c) — Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks. — ^This  paragraph  is  being 
amended  to  include  the  recording  of 
inspection  results  into  the  required 
records.  This  will  assist  in  determining 
compliance  with  the  existing  inspection 
requirements. 


335-3-6-.43(1)(c)  and  (f)— Graphic 
Arts. — ^This  definition  has  been  revised 
as  required  by  EPA. 

335-3-6-.51.— Gasoline  Dispensing 
Facilities — Stage  U  Control. — This 
regulation  has  been  deleted  from  the 
regulations  because  implementation  of 
this  section  was  conditional  upon  the 
restart  of  Coke  Battery  No.  9  at  the 
Birmingham  United  States  Steel  facility. 
Since  the  dates  contained  in  the 
regulation  have  expired  and  the  coke 
battery  was  not  restarted,  this  part  is  no 
longer  applicable  and  is  therefore  being 
deleted  from  the  regulations.  As 
Jefferson  County  is  classified  as  a 
marginal  nonattainment  area.  Stage  II  is 
not  required  pursuant  to  section 
182(b)(3)  of  the  CAA  of  1990. 

Section  335-3-6-.53 — This  section 
has  been  added  to  the  Alabama  VOC 
regulations  and  is  entitled  “List  of  EPA 
Approved  and  Equivalent  Reference 
Test  Methods  and  Procedures  for  the 
Purpose  of  Determining  VOC 
Emissions.” 

335-3-6-.49(4)(b)4 — Manufacture  of 
Laminated  Countertops. — ^The  allowable 
test  methods  were  revised  to  include 
EPA’s  reference  test  method  number  18. 

Section  335-3-6-.44(4)(a)3— 
Petroleum  Liquid  Storage  In  External 
Floating  Roof  Tanks. — ^This  section  has 
been  added  to  the  regulation  for 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks.  This  revision 
provides  a  method  to  determine  gap 
areas  for  vapor  moimted  seals  as 
interpreted  in  pre-amendment  guidance 
listed  in  footnote  2. 

335-3-6-.46 — Aerospace  Assembly 
and  Component  Coatings  Operation. — 
The  entire  rule  was  deleted  since  the 
coating  of  airplane  parts  and 
components  is  subject  to  the 
requirements  of  the  Miscellaneous 
Metal  Parts  and  Products  rule. 

The  portions  of  chapter  1  and  chapter 
8  that  EPA  had  proposed  for 
disapproval,  but  that  now  are 
approvable  are  as  follows.  For  details  on 
the  deficimcies  identified  within  each 
regulation,  please  refer  to  the  Technical 
Support  Document  from  the  October  3, 
1990  (55  FR  40403)  Federal  Register 
which  is  available  for  inspection  at  the 
EPA  Regional  Office  address  listed  in 
this  notice.  These  deficiencies  were 
corrected  by  the  State’s  October  19, 
1989,  November  7, 1990,  May  22, 1991, 
and  October  4, 1991  submittals. 
Definition — 1.3 

Applicability — 8.1.1(b)(2),  8.1.1(c), 
8.1.1(d) 

Loading  and  Storage  of  VOC — 8.3.1, 
8.3.2(b)(3) 

Fixed-Roof  Petroleum  Liquid  Storage 
Vessels — 8.4.4(b) 
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Bulk  Gasoline  Plants — 8.5.3(a) 

Bulk  Gasoline  Terminals — 8.6.3(a)(3), 

8.6.6 

Gasoline  Dispensing  Facilities  Stage  I 
Controls — 8.7.4(c) 

Paper  Coating — 8.11.6(b) 

Magnet  Wire  Coating— 8.11.8(b) 
Compliance  Methods — 8.11.9(b), 
8.11.9(3) 

Solvent  Metal  Cleaning — 8.12.4(c)(3), 
8.12.5(c)(5).  8.12.6(b)(3) 

Cutback  Asphalt — 8.13.2(a) 

Petition  For  Alternative  Controls — 8.14 
Test  Methods  and  Procedures — 8.16, 
except  8.16.9 

Perchloroethylene  Dry  Cleaning 
Systems — 8.19.3 

Petroleum  Liquid  Storage  In  External 
Floating  Roof  Tanks — 8.23.1(h), 
8.23.4(b)(3).  8.23.5(c) 

We  are  additionally  approving  the 
regulations  within  Chapter  8  that  were 
proposed  for  approval  in  the  August  10, 
1990  Federal  Register  (55  FR  32645). 
Please  refer  to  the  aforementioned 
notice  for  a  list  of  the  approved 
regulations. 

The  following  sections  of  Chapter  8 
and  335-3-6  have  been  reserved  due  to 
non-existence  of  applicable  faciUties  in 
Jefferson  County  or  the  facilities  are 
covered  by  other  VOC  regulations. 

These  sections  are  being  reserved  for 
future  use: 

Jefferson  County 

8.8 —  Petroleum  Refinery  Sources 

8.9 —  Reserved 

8.10 —  Reserved 

8.11.5 — Automobile  and  Light  Duty 
Truck  Manufacturing 
8.16.9 — Test  Methods  and  Procedures 
8.16.13 — Capture  Efficiency  Test 
Procedures  for  VOC  Emissions 
Capture  and  Control  Systems 
8.17 — ^Manufacture  of  Pneumatic  Rubber 
Tires 

8.21 — Leaks  from  Petroleum  Refinery 
Equipment 

8.25 — ^Aerospace  Assembly  and 
Component  Coating  Operations 
8^30 — Gasoline  Dispensing  Facilities — 
Stage  n  Controls 

State  of  Alabama 

335-3-6-.31 — Petroleum  Refinery 
Sources 

335-3-6-.32(5) — ^Automobile  and  Light 
Duty  Truck  Manufacturing 
335-3-6-.38— Manufacture  of 
Pneumatic  Rubber  Tires 
335-3-6-.42 — Leaks  From  Petroleum 
Refinery  Equipment 
The  only  deficiency  in  the  rules  that 
was  not  corrected  in  the  May  22. 1991, 
submittal  was  the  lack  of  appropriate 
capture  efficiency  (CE)  regulations.  The 
ADEM  and  Jefferson  County  held  a  joint 
public  hearing  on  August  8, 1991, 


proposing  changes  to  both  Chapter  8  of 
the  Jefierson  Coimty  regulations  and 
Chapter  335-3-6  of  the  ADEM 
regulations  involving  CE.  The 
regulations  addressing  CE  test  methods 
were  submitted  to  EPA  on  October  4, 
1991,  by  ADEM  for  incorporation  into 
the  Alabama  SIP.  However,  EPA  is 
currently  reviewing  its  guidance  on  CE 
and  is  allowing  States  to  defer 
incorporation  of  CE  test  methods  into 
the  SIP  until  EPA  issues  final  guidance. 
Therefore,  on  July  1, 1992,  ADEM 
submitted  a  request  to  withdraw  the  CE 
submittal  and  will  resubmit  CE  test 
methods  once  EPA  has  issued  its 
revised  CE  guidance. 

Final  Action 

EPA  is  today  approving  the  State  of 
Alabama  regulations  and  the  Jefferson 
County  VOC  regulations  listed  in  the 
Supplementary  Information  Section  of' 
this  notice,  along  with  the  regulations 
referenced  in  the  Supplementary 
Information  Section  of  the  Proposed 
Approval  Notice  dated  August  10, 1990 
(55  FR  32645),  and  giving  Direct  Final 
approval  of  the  Proposed  Disapproval 
Notice  dated  October  3, 1990  (55  FR 
40403). 

Although  EPA  initially  proposed 
approval  and  disapproval  on  a  submittal 
that  was  made  prior  to  the  date  of 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  today  EPA  is 
approving  the  submittal  as  meeting  the 
requirements  of  section  182(a)(2)(A)  of 
the  amended  Act.  Because  ^A 
proposed  approval  and  disapproval  of 
this  submittd  prior  to  enactment,  EPA 
did  not  propose  action  based  on  the 
requirements  of  the  new  section 
182(a)(2)(A).  However,  EPA  believes 
that  the  good  cause  exception  to  notice- 
and-comment  rulemaking  applies  and 
that  the  Agency,  therefore,  is  not 
required  to  repropose  action  to  analyze 
whether  the  submittal  meets  section 
182(a)(2)|A). 

The  Agency's  action  on  a  SIP  or  SIP 
elements  is  rulemaking  that  is  subject  to 
the  procedural  requirements  of  the 
Administrative  Procedure  Act  (APA). 
Section  553(6)(B)  of  the  APA  provides 
that  the  Agency  need  not  provide  notice 
and  6U1  opportunity  for  comment  if  the 
Agency  for  good  cause  determines  that 
notice  and  comment  are  "impracticable, 
imnecessary,  or  contrary  to  the  public 
interest.”  Notice  and  comment  are 
impracticable  and  imnecessary  in  the 
present  circumstance.  Section 
182(a)(2)(A)  does  not  impose  new 
requirements  on  the  subject 
nonattainment  areas.  Rather,  section 
182(a)(2)(A)  codifies  the  corrections 
nonattainment  areas  needed  to  make 
subject  to  the  EPA  SIP  call  letters  issued 


in  1987  and  1988.  Because  the  Alabama 
SIP  submittal  meets  the  SIP  call  and, 
therefore,  is  consistent  with  the 
applicable  pre-amendment  guidance, 
^A  believes  that  the  submittal  also 
necessarily  meets  the  requirements  of 
section  182(a)(2)(A)  of  the  amended  Act'. 
In  EPA’s  earlier  proposed  actions,  EPA 
provided  notice  and  an  opportunity  for 
comment  on  the  consistency  of  the 
state’s  rules  with  EPA’s  pre-enactment 
guidance.  Since  notice  and  an 
opportunity  for  comment  have  been 
provided  on  that  set  of  issues,  and 
section  182(a)(2)(A)  does  not  expand 
those  requirements,  it  is  unnecessary  to 
repeat  that  process.  In  addition,  it  is 
impracticable  for  the  Agency  to  take 
su^  action  because,  in  light  of  the 
statutory  time  constraints  on  acting  on 
SIPs,  such  a  process  would  divert 
valuable  agency  resources  from  action 
on  the  large  number  of  SIPs  addressing 
new  substantive  requirements. 

On  October  3, 1990  (55  FR  40403), 
EPA  proposed  to  disapprove  the 
attainment  demonstration.  This  notice 
will  finalize  the  proposed  disapproval 
of  the  attainment  demonstration. 
Pursuant  to  section  182(a)  of  the  Clean 
Air  Act  of  1990,  an  attainment 
demonstration  is  not  due  for  marginal 
ozone  nonattainment  areas.  Therefore 
this  final  disapproval  of  the  October  3, 
H990  proposed  disapproval  of  Jefierson 
County  Alabama’s  attainment 
demonstration  will  not  start  the 
sanctions  or  FIP  clocks. 

The  direct  final  actions  are  being 
taken  without  prior  proposal  because 
the  changes  are  noncontroversial  and 
EPA  anticipates  no  comments  on  them. 
The  public  should  be  advised  that  this 
action  will  be  efiective  November  26. 
1993.  However,  if  notice  is  received  by 
October  27, 1993  that  someone  wishes 
to  submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  comment  period. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional  > 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  OfCca  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 
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Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
of  action.  This  action  may  not  be 
challenged  later  in  proce^ings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  §  110  and 
.  subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  l/.S.  KP.A.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
7410(aK2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  )uly  6, 1993. 

Donald  Guinyard, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  B — Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraphs  (c)  (56)  and  (57)  to 
read  as  follows: 

§  52.50  Identification  of  plan. 
***** 

(c)*  •  * 

(56)  Revisions  to  the  VOC  portion  of 
the  Alabama  SIP  were  submitted  on 
April  20, 1987,  November  7, 1990,  May 
22, 1991,  and  October  4, 1991,  and  July 
5, 1991  by  the  State  of  Alabama.  These 
revisions  were  adopted  on  April  15, 

1987;  October  10, 1990;  November  14, 

1990  and  May  8, 1991;  September  18, 

1991  respectively  by  the  Jefferson 
County  Board  of  Health. 

(i)  Incorporation  by  reference. 

(A)  Jefferson  County  Department  of 
^ealth  Air  Pollution  Control  Program 
^Rules  and  Regulations,  Chapter  8 
(Control  of  VOC  Emissions)  and  Chapter 
1  (Definitions)  effective  April  8, 1987. 

(1)  Chapter  1 — General  Provisions: 
Section  1.3 

(2)  Chapter  8 — Control  of  Volatile 
Organic  Compound  (VOC)  Emissions, 
except  for  8.16.13. 

(ii)  Other  material — ^none. 

(57)  Revisions  to  Chapters  335-3-1 
and  335-3-6  of  the  Alabama 
Department  of  Environmental 
Management  Administrative  Code 
which  were  submitted  on  Octobet  19, 
1989  and  on  July  5, 1991  and  adopted 
into  the  Alabama  Department  of 
Environmental  Management 
Administrative  Code  on  August  16. 

1989  and  Jime  26, 1991. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  the  Alabama 
regulations  335-3-1-.02.  335-3-6- 
.02(1);  335-3-6-.03(l);  335-3-6-.24(l); 
335-3-6-.26;  335-3-6-.27;  335-3-6- 
.28;  335-3-6-.29;  335-3-6-.30;  335-3- 
6-.31;  335-3-6-.32;  335-3-6-.33;  335- 
3-6-.34;  335-3-6-.35;  335-3-6-.36; 
335-3-6-.37  with  the  exception  of 
Subsection  335-3-6-.37(10)(a);  335-3- 
•  6-.38;  335-3-6-.39;  335-3-6-40;  335- 

3-6-.41;  335-3-6-.42;  335-3-6-43; 
335-3-6-44;  335-3-6-45;  335-3-6-.46; 
335-3-6-.47;  335-3-6-.49;  335-3-6- 
,51;  335-3-6-.53  effective  July  31, 1991. 


(ii)  Other  material — ^None. 

***** 

IFR  Doc.  93-23520  Filed  9-24-93;  8:45  am) 
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40  CFR  Part  52 

[IA-9-1-5859;  FRL-4734-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Iowa  for  the 
purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (SBAP).  The 
revision  was  submitted  by  the  state  to 
satisfy  the  Federal  mandate  of  the  Clean 
Air  Act  (CAA)  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  CAA. 
EFFECTIVE  DATES:  This  action  will  be 
effective  November  26, 1993  unless 
notice  is  received  by  October  27, 1993 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  the  Iowa  Department  of 
Natural  Resources,  Henry  A.  Wallace 
Building,  900  East  Grand,  Des  Moines, 
Iowa  50319;  and  Jerry  Kurtzweg  (ANR- 
433),  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  A.  Kaiser  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulation^ 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
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requirements  on  small  businesses,  the 
CAA  requires  that  states  adopt  an  SBAP 
and  submit  this  program  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  EPA  to  oversee  these 
small  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  an  SBAP  are  set  out  in 
section  507  of  Title  V  of  the  CAA.  In 
February  1992,  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1 990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  state  of  Iowa  has  submitted  an 
SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  state  submittal 
must  provide  for  each  of  the  following 
program  elements:  (1)  The 
establishment  of  an  SBAP  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Analysis 

I.  SBAP 

Section  507(a)  sets  forth  six 
requirements  (a  seventh  requirement, 
establishment  of  an  Ombudsman  office, 
is  discussed  in  the  next  section)  that  the 
state  must  meet  to  have  an  approvable 
SBAP.  The  first  requirement  is  to 
establish  adequate  mechanisms  for 
developing,  collecting,  and  coordinating 
information  concerning  compliance 
methods  and  technologies  for  small 
business  stationary  sources,  and 
programs  to  encourage  lawful 
cooperation  among  such  sources  and 
other  persons  to  further  compliance 
with  the  Act.  The  state  has  met  this 
requirement.  The  Iowa  SBAP  will  be 
handled  by  the  University  of  Northern 
Iowa  (UNI)  with  staff  from  the  Iowa 
Waste  Reduction  Center  (IWRC).  The 
IWRC  will  use  a  variety  of  information 
and  communication  sources,  including 
a  toll-free  number,  trade/industry 
presentations,  publishing  a  quarterly 
newsletter,  conducting  workshops,  and 
providing  both  brief  and  detailed 
assistance  as  appropriate. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 


prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products, 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  state  has  met 
this  requirement.  Pollution  prevention 
assistance  will  be  provided  by  the  IWRC 
and  the  Program  for  Toxic  Air  Pollutant 
Studies,  also  housed  at  the  UNI. 
Accidental  release  detection  and 
prevention  assistance  will  be  provided 
by  the  IWRC  at  UNI.  Outreach  methods 
will  include  all  of  the  methods 
mentioned  in  the  preceding  paragraph. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources,  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  |>ermits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
state  has  met  this  requirement.  This 
assistance  will  be  provided  by  the  IWRC 
with  additional  technical  assistance 
provided  by  the  air  program  stafi  of  the 
Iowa  Department  of  Natural  Resources 
(IDNR). 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  ensure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the  ■ 
Act,  in  such  manner  and  form  as  to 
ensure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
state  has  met  this  requirement.  The 
notice  of  rights  will  be  provided  by 
IWRC  through  a  reactive  and  proactive 
information  dissemination  program 
involving  brief  assistance  contacts, 
availability  of  a  toll-free  number,  and 
through  presentations  to  trade/industry 
groups. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  rinder  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  state,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
state  has  met  this  requirement.  The 
IWRC  will  be  responsible  for  this 
activity. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (1)  Any  work 
practice  or  technological  method  of 
compliance,  or  (2)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliemce 
date,  bas^  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  state  has 


met  this  requirement.  The  IDNR,  with 
assistance  fiom  the  IWRC,  will  be 
responsible  for  this  activity. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  state  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  state  has 
committed  to  meet  this  requirement.  A 
state  agency,  possibly  the  existing  State 
Ombudsman,  will  be  designated  the 
Ombudsman  or  State  Liaison  for  small 
business  assistance.  The  agency  will  be 
outside  the  IDNR  but  will  have 
experience  in  the  environmental  field 
and  in  representing  small  businesses. 

The  head  of  the  Agency  will  have  direct 
access  to  the  Governor,  the  Director  of 
the  IDNR,  and  the  Attorney  General.  An 
interagency  agreement  between  the 
selected  agency  and  the  IDNR  will  be 
entered,  and  renewed  annually,  to  set 
forth  the  relationship  between  the 
agencies  and  their  respective 
responsibilities.  The  State  Ombudsman 
will  be  funded  initially  from  the 
temporary  air  toxics  fee  collected  by  the 
IDNR,  and  then  by  the  operating  permit 
fee.  The  State  Ombudsman  functions 
will  be  implemented  prior  to  November 
15, 1994. 

3.  CAP 

Section  507(e)  requires  the  state  to 
establish  a  CAP  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  state  has  met  this 
requirement  by  committing  that  the 
makeup  of  the  panel  will  Im  consistent 
with  the  requirements  of  section  507(e). 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel;  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered,  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act;  (3)  to 
review  and  ensure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  state  has  met  these 
requirements  by  committing  the  CAP  to 
perform  these  Unctions. 
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Legislative  authority  for  the  CAP  was 
obtained  during  the  1993  legislative 
session  and  is  contained  in  House  Bill 
331,  Section  7.  and  is  pronnulgated  in 
Iowa  Code  455B.150.  The  CAP  will  be 
funded  in  the  same  manner  as  the  State 
Ombudsman. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  “small  business  stationary 
source*'  as  a  stationary  source  that: 

A.  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals: 

B.  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

C.  Is  not  a  major  stationary  source; 

D.  Does  not  emit  50  tons  per  year  (tpy) 
or  more  of  any  regulated  pollutant:  and 

E.  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  state  of  Iowa  has  established  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  SBAP,  including  an 
evaluation  of  a  source’s  eligibility  using 
the  criteria  in  section  507(c)(1)  of  the 
CAA.  The  staff  of  the  IVVRC  will  make 
eligibility  determinations  to  the  best  of 
its  ability,  based  on  information 
provided  by  the  sources  and  through 
site  visits  and  direct  contacts.  Number 
of  employees  will  be  the  primary 
criteria  for  eligibility  determination. 
Emissions  information  is  often  not 
available  for  small  sources,  so  this  will 
be  a  secondary  criteria.  Outreach  will  be 
targeted  only  to  eligible  sources  to 
minimize  assistance  requests  from 
noneligible  sources. 

The  state  of  Iowa  has  provided  for 
public  notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C). 
(D).  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants  by  providing  for  a  petition 
process  for  such  sources. 

The  state  of  Iowa  has  elected  to  not 
provide  for  exclusion  from  the  small 
business  stationary  source  definition  of 
any  category  or  subcategory  of  sources 
that  the  state  determines  to  have 
sufficient  technical  and  financial 
capabilities  to  meet  the  requirements  of 
the  CAA. 

III.  Summary 

In  this  action,  EPA  is  approving  the 
SIP  revision  submitted  by  the  state  of 
Iowa.  The  state  of  Iowa  has  submitted 
an  SIP  revision  implementing  or 
committing  to  implement  each  of  the 
required  SBAP  elements  required  by 
section  507  of  the  CAA.  The  IDNR  has 
selected  the  IVVRC  at  the  UNI  to 
implement  the  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program  effective 


Augmst  1993.  The  Ombudsman  (State 
Liaison)  will  be  established  within  an 
existing  state  agency  and  will  be 
functioning  by  November  15, 1994.  The 
CAP  will  be  established  by  November 
15. 1994.  EPA  is  therefore  approving 
this  submittal. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

EPA  is  approving  a  state  program 
created  for  the  purpose  of  assisting 
small  businesses  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  state. 
Therefore,  because  the  EPA’s  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
E.xecutive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  w'aiver 
until  such  time  as  it  rules  on  EPA's 
request. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
November  26, 1993  unless  by  October 
27, 1993  notice  is  received  that  adverse 
or  critical  comments  will  be  submitted. 

If  such  notice  is  received  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 


this  action  will  be  effective  November 
26, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  26, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference. 
Intergovernmental  relations. 

Dated:  September  7. 1993 
Susan  C.  Gordon, 

Acting  Fegional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Cotie 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority  42  U.S.C.  7401-7671q 

Subpart  Q — Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(58)  to  read  as 
follows: 

§52.820  Identification  of  plan. 

«  •  •  •  • 

(c)*  •  • 

(58)  A  plan  for  implementation  of  the 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  w’as 
submitted  by  the  Iowa  Department  of 
Natural  Resources  as  a  revision  to  the 
Iowa  SIP  on  December  22, 1992. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Iowa  State 
Implementation  Plan  for  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
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Assistance  Program  dated  December 
1992. 

(FR  Doc.  93-23521  Filed  9-24-93;  8;45  am) 
BILUNG  CODE  6S6fr-50-F 


40  CFR  Part  52 

[C01 9-1-5571;  FRL-4735-31 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Colorado;  New  Source  Review  and 
Prevention  of  Significant  Deterioration 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  In  this  document.  EPA  is 
approving  revisions  to  the  State  of 
Colorado's  regulations  for  new  source 
review  (NSR)  and  prevention  of 
significant  deterioration  (PSD) 
permitting,  which  were  submitted  by 
the  Governor  as  a  revision  to  the  State 
Implementation  Plan  (SIP)  on  April  9, 

1992.  Specifically,  EPA  is  approving 
revisions  to  the  Common  Provisions 
Regulation  and  Regulation  No.  3.  These 
revisions  were  primarily  made  to 
address  outstanding  deficiencies  in  the 
State’s  NSR  and  PSD  permitting 
programs.  Other  minor  revisions  were 
also  included  in  this  submittal.  EPA  is 
approving  these  revisions  because  they 
provide  for  consistency  with  the 
corresponding  Federal  requirements. 
EPA  is  also  deleting  a  disapproval  of  the 
State  provision  that  previously  allowed 
sources  greater  than  6  months  to  comply 
with  its  permit,  since  the  State  deleted 
this  provision  in  the  April  1992 
submittal. 

EFFECTIVE  DATES:  This  action  will 
become  effective  on  November  26, 1993, 
unless  notice  is  received  by  October  27, 

1993,  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  State 
submittal  for  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

Air  Pollution  Control  Division, 
Colorado  Department  of  Health,  4300 
Cherry  Creek  Drive  South,  Denver, 
Colorado  80222-1530. 

Jerry  Kurtsweg,  ANR  443,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  8ART-AP,  U.S. 


Environmental  Protection  Agency, 

Region  Vin,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  has  previously  identified  many 
deficiencies  in  the  State’s  NSR  and  PSD 
permitting  regulations.  On  Jime  28, 

1985,  EPA  disapproved  certain 
provisions  in  the  State’s  NSR  rules  (see 
50  FR  26734),  and  on  February  13, 1987, 
EPA  disapproved  specific  provisions  in 
the  State’s  PSD  rules  (see  52  FR  4622). 

In  addition,  after  completing  a  thorough 
evaluation  of  the  State’s  NSR  and  PSD 
regulations.  EPA  notified  the  State  on 
February  17, 1988  of  various  other 
deficiencies  in  Regulation  No.  3  and  the 
Common  Provisions  Regulation. 

On  May  26, 1988,  EPA  issued  a  SIP 
call  to  the  State  due  to  the  failure  of 
many  areas  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  carbon 
monoxide.  Pursuant  to  the  SIP  call.  EPA 
required  the  State  to  correct  all  of  the 
deficiencies  in  its  PSD  and  NSR 
permitting  rules. 

The  State  subsequently  adopted  some 
of  the  required  NSR  and  PSD  rule 
revisions  on  August  17, 1988.  These 
revisions  were  submitted  to  EPA  for 
approval  in  the  SIP  on  November  17, 
1988.  However,  EPA  foimd  in  its  review 
of  the  State  submittal  that  many  of  the 
previously  identified  deficiencies  had 
not  been  corrected. 

Thus,  on  March  26, 1991,  EPA  again 
notified  the  State  of  all  outstanding 
deficiencies  and  disapprovals  in  its  NSR 
and  PSD  regulations  and  required  that 
the  State  provide  EPA  with  a 
commitment  and  a  schedule  for 
correcting  these  deficiencies.  On  April 
29, 1991,  Colorado  responded  with  a  list 
of  the  deficiencies  that  the  Air  Quality 
Control  Commission  (AQCC)  had  the 
existing  authority  to  address  and  a  list 
of  deficiencies  that  would  require 
changes  in  the  State  statute  before  the 
State  regulations  could  be  revised.  The 
State  committed  in  that  letter  to  adopt 
the  revisions  for  which  they  had  the 
existing  authority  to  correct  by  October 
of  1991.  The  State  also  committed  to 
present  the  statutory  revisions  necessary 
to  correct  the  remaining  NSR  and  PSD 
deficiencies  to  the  Colorado  legislature 
in  January  of  1992  and  to  revise  the 
regulations  subsequent  to  the  enactment 
of  the  statutory  revisions.  EPA 
subsequently  approved  the  November 
1988  revisions  on  June  17, 1992  (57  FR 
27000),  based  on  the  State’s  April  29, 
1991  letter  of  commitments. 

On  Octdjer  17, 1991,  the  State 
adopted  the  revisions  to  its  NSR  and 


PSD  rules  for  which  the  State  had  the 
existing  authority  to  correct.  In  addition, 
the  State  adopted  other  revisions  to  its 
NSR  and  PSD  rules  to  provide  for 
consistency  with  the  corresponding 
Federal  NSR  and  PSD  rules  and  within 
the  State  regulation  itself,  as  well  as  to 
make  other  minor  changes.  The 
Governor  of  Colorado  subsequently 
submitted  the  revisions  to  EPA  for 
approval  on  April  9, 1992. 

The  State  also  enacted  legislation  in 
August  of  1992  which,  among  other 
things,  addressed  the  remaining  NSR 
and  PSD  statutory  deficiencies. 
Subsequently,  the  State  adopted 
regulatory  revisions  addressing  the 
remaining  deficiencies  on  November  19, 
1992  and  submitted  those  revisions, 
along  with  other  revisions  necessary  to 
bring  the  State’s  NSR  regulations  up-to- 
date  with  the  amended  Clean  Air  Act 
(Act),  on  January  14. 1993.  EPA  will  be 
taking  action  on  this  submittal 
separately. 

n.  Evaluation  of  Submittal 

EPA  initially  reviewed  the  State’s 
submittal  for  conformance  with  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V.  After  requesting  and 
receiving  additional  information  firom 
the  State,  EPA  determined  that  the 
submittal  was  administratively  and 
technically  complete  on  June  19, 1992. 

EPA  evaluatea  the  State’s  submittal 
against  its  April  29, 1991  letter  of 
commitments  and  foimd  that  the  State 
had  adequately  corrected  all  of  the 
deficiencies  it  had  the  existing  authority 
to  address,  consistent  with  its 
commitments. 

The  revisions  included  correction  of  a 
deficiency  which  EPA  had  previously 
disapproved  at  40  CFR  52.329(a)(3). 
Specifically,  the  State’s  regulations 
previously  allowed  a  source  more  than 
six  months  to  comply  vdth  the  terms  of 
its  permit.  'This  provision  has  been 
deleted  £ram  the  State’s  regulations,  and 
EPA  is  therefore  deleting  its  disapproval 
of  this  provision  in  40  CFR  part  52. 

The  State’s  revisions  also  addressed 
one  of  the  amended  NSR  provisions  in 
section  173  of  the  Act.  The  1977  Act 
required  new  and  modified  major 
stationary  sources  proposing  to  locate  in 
ozone  and  carbon  monoxide 
nonattainment  areas  to  complete  an 
alternative  siting  analysis  to 
demonstrate  that  the  benefits  of  the 
proposed  source  significantly 
outweighed  the  environmental  and 
social  costs  that  could  occur  as  a  result 
of  its  location  in  a  nonattainment  area. 
The  1990  Act  amended  this  provision  to 
require  alternative  siting  analyses  for 
new  and  modified  major  stationary 
sources  proposing  to  locate  in  any 
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nonattainment  area,  rather  than  just  in 
ozone  or  carbon  monoxide 
nonattainment  areas.  In  this  submittal, 
the  State  revised  its  alternative  siting 
analjrsis  provision  to  be  consistent  with 
the  amended  Federal  provisions  of  the 
1990  Act. 

The  other  revisions  to  the  State’s 
regulations  were  mainly  made  to 
address  inconsistencies  between  the 
State  and  Federal  construction 
permitting  regulations  and  within  the 
State’s  regulations.  EPA  has  reviewed 
all  of  the  revisions  and  found  that  they 
are  consistent  with  the  corresponding 
Federal  regulations  and  that  they 
provide  for  greater  clarity  within  the 
State’s  regulations. 

EPA  is  therefore  approving  the 
revisions  to  the  State’s  NSR  and  PSD 
regulations.  For  further  information  on 
the  specific  revisions  included  in  the 
State  submittal,  refer  to  the  Technical 
Support  Doounent  (TSD)  accompanying 
this  document  or  the  State  submittal. 

EPA  is  acting  on  these  revisions 
without  prior  proposal  because  the 
Agency  views  these  amendments  as 
noncontroversial  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  on  November  26. 1993,  unless, 
by  October  27, 1993,  notice  is  received 
that  adverse  or  critical  comments  will 
be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
Federal  Register  notices.  One  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  November  26. 1993. 

Final  Action 

EPA  is  approving  the  revisions  to 
Colorado’s  NSR  and  PSD  permitting 
rules  in  the  Common  Provisions 
Regulation  and  Regulation  No.  3.  which 
were  submitted  by  the  Governor  as  a 
revision  to  the  SIP  on  April  9. 1992. 
EPA  is  approving  these  revisions 
because  they  provide  for  consistency 
with  the  corresponding  Federal 
regulations  and  because  they  help 
clarify  the  State’s  provisions.  EPA  is 
also  deleting  its  disapproval  at  40  CFR 
52.329(a)(3)  of  the  State  provision  that 
previously  allowed  sources  greater  than 
6  months  to  comply  with  its  permit, 
since  the  State  deleted  this  provision  in 
its  April  1992  submittal. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 


considered  separately  in  light  of  speciffc 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  emy  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
fiom  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  26, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicid  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide,  Ozone, 

Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  September  15, 1993. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.320  is  amended  by- 
adding  paragraph  (c)(59]  to  read  as 
follows: 

§  52.320  Identification  of  plan. 
***** 

(c)  •  *  • 

(59)  Revisions  to  the  State's  new 
source  review  and  prevention  of 
significant  deterioration  permitting 
rules  in  the  Common  Provisions 
Regulation  and  Regulation  No.  3,  which 
were  submitted  by  the  Governor  on 
April  9, 1992. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  3:  Sections  I.A., 

I. B.2.C.  through  e.,  I.B.3.e.  and  f.,  II.B.l., 

II. B.2.,  n.C.,  ni.A.1.,  III.B.,  m.D.,  IV.B.2., 

IV.C.4.,  IV.C.7.,  IV.C.9,  IV.D.l., 
IV.D.2.a.(ii)  and  (iv),  IV.D.2.b.(i), 
IV.D.3.a.(iii)  and  (vi),  IV.D.3.b.(iv), 

IV. H.,  rV.I.,  V.A.,  V.C.I.,  V.C.3.,  V.D.I.. 

V. D.2.,  V.D.4.,  V.D.5.,  V.D.ll.,  V.E.l., 
V.E.5.,  V.F.IO.,  V.F.ll.,  V.F.13.,  V.G.7.. 

V. G.8.,  V.H.3.,  V.H.7.  and  8..  V.I.3., 

VI. A.1.,  VI.C.2.,  IX.D.,  XII.D.,  Xm.B.4.. 
Xin.B.6.,  and  XV.D.2.:  and  the  Common 
Provisions  Regulation:  Sections  I.D.2., 
I.F.,  n.C.l.,  II.C.4.,  IV.,  and  Section  I.G.- 
definitions  of  “best  available  control 
technology,’’  “commenced 
construction,’’  “complete,’’  “federally 
enforceable,”  “modification,”  “potential 
to  emit.”  “reasonable  further  progress.” 
and  “stationary  source;”  revised 
October  17, 1991,  effective  November 
30. 1991. 
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§52.329  [Amended] 

3.  Section  52.329  is  amended  by 
removing  paragraph  (a)(3). 

IFR  Doc.  93-23515  Filed  9-26-93;  8:45  am) 
BILLING  CODE  65C0-60-F 


40  CFR  Parts  52  and  81 

[TN-e5-1-6948;  FRL-4730-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  August  26. 1992,  the  State 
of  Tennessee,  through  the  Tennessee 
Department  of  Environment  and 
Conservation,  submitted  a  request  to 
redesignate  Knox  County  (classified  as  a 
marginal  nonattainment  area)  from 
nonattainment  to  attainment  for  ozone 
and  a  maintenance  plan.  The  State  has 
met  the  requirements  for  redesignation 
contained  in  the  Clean  Air  Act  as 
amended  in  1990  (CAA).  EPA  approves 
the  maintenance  plan  and  the 
redesignation  of  Knox  County, 
Tennessee,  to  attainment  for  ozone.  The 
redesignation  is  based  on  three  years  of 
ambient  monitoring  data  that  shows  no 
violations  of  the  ozone  standard  during 
the  three-year  period  from  1989  through 
1991,  as  well  as  the  implementation  of 
EPA-approved  ozone  control  strategies. 
Additionally,  there  were  no 
exceedances  in  1992,  and  there  have 
been  none  to  date  in  1993. 

On  January  15, 1993,  in  a  letter  from 
Patrick  Tobin  to  Governor  Ned 
McWherter,  the  EPA  notified  the  State 
of  Tennessee  that  the  EPA  had  made  a 
finding  of  failure  to  make  a  submittal  of 
required  programs  for  the 
nonattainment  areas,  including  Knox 
County.  The  required  submittals  for 
Knox  County  pertained  to  New  Source 
Review  (NSR)  and  Emission  Statements. 
Furthermore,  the  letter  stated  that  the 
sanctions  and  Federal  Implementation 
Plan  (FIP)  processes  would  stop  upon 
final  approval  of  submitted  corrections 
to  the  SIP.  The  State  submitted  the 
request  for  the  redesignation  of  Knox 
County  prior  to  the  statutory  due  date 
for  the  programs  mentioned  above. 
Therefore,  this  redesignation  is 
considered  to  be  a  correction  to  the  SIP 
and  upon  its  final  approval  the 
sanctions  and  FIP  processes  will  stop 
completely. 

EFFECTIVE  DATES:  This  action  will  be 
effective  October  27, 1993. 

ADDRESSES:  Copies  of  the  material 
submitted  by  Tennessee  may  be 
examined  during  normal  business  hours 


at  the  following  locations:  Public 
Information  Reference  Unit,  ATTN: 

Jerry  Kurtzweg,  ANR  443,  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
Region  IV  Air  Programs  Branch,  United 
States  Environmental  Protection 
Agency,  345  Courtland  Street,  Atlanta, 
Georgia  30365;  Division  of  Air  Pollution 
Control,  Tennessee  Department  of 
Conservation  and  Environment,  L  &  C 
Annex,  9th  Floor,  401  Church  Street, 
Nashville,  Tennessee  37243-1531;  Knox 
County  Department  of  Air  Pollution 
Control.  City/County  Building,  Suite 
459,  400  West  Main  Avenue,  Knoxville, 
Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Gates,  Air  Programs  Branch,  United 
States  Environmental  Protection 
Agency,  345  Courtland  Street,  Atlanta, 
Georgia  30365,  (404)  347-2864. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  published 
November  6, 1991,  Knox  County  was 
designated  as  nonattainment  for  ozone 
due  to  monitored  exceedances  of  the 
ozone  standard  during  the  summer  of 
1988.  This  designation  became  effective 
60  days  later  on  January  6, 1992.  On 
August  26, 1992,  the  State  of  Tennessee, 
through  the  Tennessee  Department  of 
Environment  and  Conservation, 
submitted  a  request  for  Knox  County  to 
be  redesignated  to  attainment  for  ozone. 
This  request  was  based  on  three  years 
(1989, 1990,  and  1991)  of  quality- 
assured  monitoring  data  with  an 
expected  exceedance  rate  for  the  ozone 
standard  of  less  than  1.0  per  year.  EPA 
has  determined  that  the  State  of 
Tennessee  has  met  all  of  the  CAA 
requirements  for  designation  pursuant 
to  section  107(d)(3)(E).  The 
requirements  of  section  107(d)(3)(E)  are 
as  follows. 

Section  107(d)(3)(E)(i)  The 
Administrator  Has  Determined  That  the 
Area  Has  Attained  the  National 
Ambient  Air  Quality  Standard 

Tennessee  submitted  quality-assured 
air  quality  data  showing  that  Knox 
County  has  attained  the  NAAQS  for 
ozone  for  the  three-year  period,  1989- 
1991.  This  data  is  in  the  Aerometric 
Information  Retrieval  System  (AIRS) 
database.  Following  the  procedures 
described  in  40  CFR  50.9,  Knox  County 
had  an  average  annual  number  of 
expected  exceedances  of  less  than  or 
equal  to  one.  During  that  period,  there 
was  only  one  exceedance  in  1990,  and 
hence  no  violations  of  the  ozone 
standard.  Knox  County  continued  to 
attain  the  standard  in  1992  and  to  date 
in  1993. 


Section  107(d)(3)(E)(ii)  The 
Administrator  Has  Fully  Approved  the 
Applicable  Implementation  Plan  for  the 
Area  Under  Section  110(k) 

The  approval  of  the  maintenance  plan 
in  this  notice,  along  with  the  current 
approved  Tennessee  SIP  and  the 
approval  of  the  recently  submitted 
revisions  (January  29, 1992,  and  June 
15, 1992)  to  the  Knox  County  portion  of 
the  Tennessee  SIP,  regarding  Prevention 
of  SigniHcant  Deterioration  (PSD),  meets 
all  requirements  under  Part  D  and 
section  110  which  are  applicable  to  the 
Knox  County,  Tennessee  area. 
Corrections  to  the  PSD  rules  were  made 
by  Knox  County  so  that  EPA  could  fully 
approve  the  PSD  regulation  for  Knox 
County.  The  approval  of  this  change 
was  published  in  a  direct  final  Federal 
Register  notice  on  April  28, 1993,  at  58 
FR  25776  and  which  became  federally 
effective  on  June  28, 1993.  Therefore. 
Knox  County  has  a  fully  approved  SIP 
under  section  llO(k). 

Section  107(d)(3)(E)(iii)  The 
Administrator  Determines  That  the 
Improvement  in  Air  Quality  Is  Due  to 
Permanent  and  Enforceable  Reductions 
in  Emissions  Resulting  From 
Implementation  of  the  Applicable 
Implementation  Plan  and  Applicable 
Federal  Air  Pollutant  Control 
Regulations  and  Other  Permanent  and 
Enforceable  Reductions 

The  Federal  Motor  Vehicle  Control 
Program  (FMVCP)  requirements  for 
lower  tail  pipe  standards  have  reduced 
emissions  in  Knox  County.  The  FMVCP, 
which  began  in  1968,  produces 
significant  reductions  in  average 
emissions  per  vehicle  each  year  as  new, 
highly  controlled  vehicles  replace  old. 
dirty  vehicles  in  the  vehicle  fleet.  In 
Knoxville,  these  reductions  in  VOC 
were  6%-8%  per  vehicle  per  year  for 
the  1989-1991  time  period.  In  addition, 
the  federal  requirements  to  reduce  the 
Reid  Vapor  Pressure  (RVP)  of  gasoline  to 
9.5  psi  went  into  effect  in  Knox  County 
during  the  summer  of  1989.  (Previously, 
the  RVP  was  set  at  10.5  psi  for  May, 
June,  and  September  and  9.5  psi  for  July 
and  August.)  The  air  quality  data 
showing  attainment  of  the  standard  is 
for  the  time  period  1989-1991,  when 
this  requirement  was  in  effect.  As 
required  for  nonattainment  areas  in  the 
Southeast,  a  RVP  of  7.8  psi  went  into 
effect  on  June  1, 1992,  in  Knox  County. 
This  is  discussed  further  under  the 
section  on  maintenance  plans. 
Tennessee  has  also  voluntarily  adopted 
and  implemented  VOC  Reasonably 
Available  Control  Technology  (RACT) 
regulations  for  sources  that  are 
applicable  in  Knox  County.  These  VOC 
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regulations  were  recently  corrected  to  be 
consistent  with  EPA’s  pre-Amendment 
RACT  guidance  >.  Therefore,  since  the 
time  the  area  first  violated  the  ozone 
standard,  permanent  and  enforceable 
VOC  emissions  reductions  have  been 
obtained  through  state  and  federal 
control  programs. 

Section  107(d)(3)(E)(iv)  The 
Administrator  Has  Fully  Approved  a 
Maintenance  Plan  for  the  Area  as 
Meeting  the  Requirements  of  Section 
175  A 

Tennessee  has  submitted  a 
maintenance  plan  based  on  the  1990 
Base  Year  Inventory  submitted  as 
required  in  section  175A  of  the  CAA. 
The  maintenance  plan  includes  a 
requirement  to  assess  growth  factors  on 
a  triennial  basis  with  the  contingency  to 
assess  on  a  yearly  basis  if  the  projection 
inventory  is  exceeded  by  10%  or  more. 
The  monitoring  network  in  Knox 
County  will  be  maintained  in 
accordance  with  the  regulatory 
requirements  of  40  CFR  part  58.  The 
projection  inventory  is  required  by  the 
CAA  to  demonstrate  maintenance  of  the 


standard  for  10  years  horn  the  date  of 
final  approval  of  the  redesignation 
request.  Therefore.  Knox  County  has 
submitted  an  inventory  which  projects 
to  the  year  2004.  This  projection  covers 
the  10  years  required  in  the  projection 
inventory  and  builds  in  extra  years  to 
account  for  the  time  it  will  take  to 
process  this  redesignation.  The 
projection  inventory  reflects  the 
allowable  emission  rate  and  the 
expected  actual  production  or  activity 
level. 

The  plan  contains  a  contingency  to 
implement  additional  control  measures, 
su^  as  all  EPA  Control  Technique 
Guideline  (CTG)  categories  which  are 
not  currently  implemented,  within  six 
(6)  months  should  actual  monitored 
violations  of  the  ozone  standard  occur 
in  the  area.  Also,  if  actual  monitored 
violations  of  the  ozone  standard  occur 
within  twelve  (12)  months  after 
regulations  for  all  VOC  CTG  categories 
are  effective.  NOx  control  measures  will 
be  considered  as  an  alternate/additional 
strategy. 

Accompanying  the  redesignation 
request  is  a  request  to  revise  the  federal 


RVP  for  the  Knox  County  area  from  7.B 
psi  to  9.0  psi.  EPA  will  consider  this 
request  in  a  separate  action.  However, 
for  purposes  of  redesignation, 
Tennessee’s  reliance  on  a  9.0  psi  RVP  to 
demonstrate  maintenance  of  the  ozone 
standard  does  not  affect  EPA’s  ability  to 
act  on  the  request.  Although  Knox 
County  will  be  required  to  retain  the  7.8 
psi  RVP  until  EPA  takes  final  action 
revising  the  RVP,  the  less  stringent  RVP 
for  purposes  of  demonstrating 
maintenance  does  not  affect  EPA’s 
proposed  approval  of  the  maintenance 
plan  and  the  redesignation  request. 

The  projected  inventory  shows  that 
even  with  the  9.0  psi  RVP  (as  opposed 
to  the  present  RVP  of  7.8  psi),  the  total 
emissions  for  V(X),  NO.,  and  CO  for  the 
year  2004  will  be  less  than  the  1990 
base  year  total  emissions  for  those 
pollutants.  Additionally,  at  no  time  do 
the  total  VOC  projected  emissions 
exceed  the  1990  baseline  year.  . 
Summaries  of  the  base  year  and 
projected  maintenance  year  inventories 
are  shown  in  the  following  three  tables. 


VOC  Emission  Inventory  Summary  (Tons  Per  Day) 


1990 

1993  ^ 

^  1996  1 

1999 

2002  j 

2004 

Area . . . . . . . . . . 

6.88 

22.20 

1  7.36 

1  22.53 

7.83 

22.87 

8.23 

23.33 

8.64 ; 
23.57 

8.92 

23.81 

Mobile . 

40.89 

j  32.25 

30.94 

30.67 

31.40  1 

32.15 

Total  . . . 

69.97 

62.14 

61.64 

62.12' 

63.61  ‘j  64.88 

NOx  Emission  Inventory  Summary  (Tons  Per  Day) 


- - —  — - 5 

1 

1 

1999 

2002  1  2004 

Point  . 

9.13  1  9.73 

3.33  i  3.38 

43.49  j  38.90 

10.35 
3.43 
35  86 

11.00 

3.48, 

34.92 

11.46:  11.73 

3.54 1  3.57 

35.45  j  36.40 

Area . 

Mobile  . 

Total  . , 

55.95  52.01 

49.64 

49.40  j 

CO  Emission  Inventory  Summary  (Tons  Per  Day) 


1990 

1993 

1996  1 

1  1999  i 

1  2002 

2004 

Point  . ,  .  .  . 

2.64 

2.80  j 

i  2.98  1 

3.31 

5.63 

127.95 

3.39 

5.68 

124.97 

5.30, 

5.36  ^ 
179.92 

5.46  i 
.  153.67  j 

Mobile . 

236.97 

Total  . 

244.91 , 

188.10 

1  162.11  j 

1  149.15 1 

136.89  i 

!  134.04 

i  Among  other  things,  the  pre-Ameodmeat 
guidance  consists  of  the  VOC  RACT  portions  of  the 
Post-87  policy.  52  FR  45044  (November  24. 1967): 
the  Bluebook.  “Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies  and  Deviations, 


Clarification  to  Appendix  D  of  November  24, 1987 
Federal  Register  Notice"  (of  which  notice  of 
availability  was  published  in  the  Federal  Register 
on  May  25, 1968):  and  the  existing  Control 
Technique  Guidelines  (CTGs). 
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Section  107(d)(3)(E)(v)  The  State 
Containing  Such  Area  Has  Met  All 
Requirements  Applicable  to  the  Area 
Under  Section  110  and  Part  D 

The  State  has  complied  with  all 
requirements  of  section  110  and  Part  D 
of  the  CAA.  In  addition,  Tennessee  has 
taken  additional  measures  beyond 
section  110  and  Part  D  by  implementing 
RACT  hx-ups  for  the  statewide  VCXi 
rules,  even  though  RACT  fix-ups  are  not 
required  statewide  for  Tennessee.  The 
final  notice  for  the  VCX3  rules  was 
published  on  April  28, 1993  at  58  FR 
25777.  These  rules  became  federally 
effective  on  June  28, 1993.  For  the 
reasons  discussed  above,  EPA  believes 
that  all  of  the  requirements  of  section 
107(d)(3)(E)  have  been  satisfied. 

The  1990  Amendments  also  require 
that  states  make  several  changes  to  their 
PSD  program.  However,  these  changes 
do  not  affect  this  redesignation.  EPA 
anticipates  receipt  of  these  changes  from 
Tennessee  upon  final  promulgation  of 
revised  federal  regulations.  Upon 
redesignation  of  this  area  to  attainment, 
the  PSD  provisions  contained  in  Part  C 
of  Title  I  are  applicable. 

Although  EPA  has  not  promulgated 
final  conformity  regulations,  the  State 
has  committed  to  develop  conformity 
procedures  consistent  with  the  final 
federal  regulations  and,  if  necessary, 
will  submit  an  appropriate  SIP  revision. 
Therefore.  EPA  ^lieves  that  the  section 
176  conformity  requirement  is 
sufficiently  met  because  the 
promulgation  date  for  conformity 
procedures  has  not  passed  and  the  State 
has  committed  to  adopt  appropriate 
procedures. 

Final  Action 

This  action  makes  final  the  action 
proposed  at  58  FR  16806  on  March  31. 
1993.  As  noted  elsewhere  in  this  notice. 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  firom  Table  1 
to  Table  2  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989.  On  January  6, 1989, 
the  Office  of  Management  tmd  Budget 
(OMB)  waived  Table  2  and  3  SIP 
revisions  (54  FR  2222)  fiom  the 
requirements  of  section  3  of  Executive 
Order  12291  for  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA’s  bequest. 

For  further  information  about  this 
action,  the  reader  may  review  the 


Technical  Support  Document  which 
contains  a  detailed  review  of  the 
material  submitted.  This  document  is 
available  at  the  EPA  office  in  Atlanta,  . 
Georgia.  The  address  was  given 
previously. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C. 
7607(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 


relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  3, 1993. 

Winston  A.  Smith, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(lll)  to  read  as 
follows: 

§  52.2220  identification  of  plan. 

•  «  *  •  • 

(c)  •  •  * 

(111)  The  maintenance  plan  for  Knox 
County  submitted  by  the  Tennessee 
Department  of  Environment  and 
Conservation  on  August  26, 1992,  as 
part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference. 

(A)  Knox  County  Ozone  Attainment 
Redesignation  State  Implementation 
Plan  Revision  Support  Document, 
which  became  State-effective  on  August 
12. 1992;  and 

(b)  Emissions  Inventory  Projections 
(1990-2004)  for  Knox  County,  which 
became  State-effective  on  August  12. 
1992. 

(ii)  Other  material. 

(A)  Letter  dated  August  26, 1992  from 
the  Tennessee  Department  of 
Environment  and  Conservation. 

40  CRF  part  81  is  amended  as  follows: 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.343  is  amended  by 
revising  the  attainment  status 
designation  table  for  ozone  to  read  )s 
follows: 

§81.343  Tennessee  ozone. 

*  •  *  •  « 
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T  ENNESSEE— Ozone 


Designated  area 


MempNs  area: 

Shelby  Courtly . . . . 

Nashville  Area  — . . 

Davidson  County . . 

Rutherford  County . 

Sumner  County  . . . . . . 

Williamson  . . . . 

Wilson . . . 

Rest  of  State  (except  as  otherwise  noted)  .... 

Anderson  County  . . . . 

Bedford  County . . . . . 

Benton  County  . . 

Bledsoe  County . 

Blount  Cotmty _ _ _ _ _ 

Bradley  County . . 

Campbell  County . . . . . 

Cannon  County . 

CarroH  County . . . . . 

Carter  County . 

Cheatham  County . . 

Chester  County  . 

Claiborne  County  . . . 

Clay  County . . . . 

Cocke  County . 

Coffee  County  . 

Crockett  County  . . 

Cumberlarxj  Cr^ty . . 

De  KaUb  County . 

Decatur  County  . 

Dickson  County . 

Dyer  County . 

Fayette  County . . . . . 

Fentress  County . . . . 

Franklin  County . . . . . . 

Gibson  County  . 

Giles  County . . . 

Grainger  Co^ty . 

Greene  County . . . . 

GruTKly  County _ _ 

Hamblen  County  . . . . . . 

Harrslton  County . 

Hancock  County . 

Hardeman  County . 

Hardin  County . . . . . . . 

Hawkins  County  . . . . . 

Haywood  County . 

Herxlerson  County  . 

Henry  County  . . . 

Hickman  County _ _ 

Houston  County  . 

Humphreys  County  . . . . . 

Jackson  County . . . . 

Jefferson  County . . 

Johnson  County  . 

Knox  County . . . . . . 

Lake  County 

Lauderdale  County . 

Lawrence  County  . . . . . 

Lewis  County . 

Lincotn  County  . . . 

Loudon  County _ 

Macon  County . . . 

Madison  County  . . 

Marion  County . 

Marshall  County  . . . . . 

Maury  County . . . . . . . . 

McMinn  County  . . . 

McNairy  County . . . 

Meigs  County  . . . 

Monroe  County . 


1  '  DesignBtion 

1  Date 

Type 

1/6«2 

Nonattainment . 

Nonattainment  . . 

1 

Nonettainment . 

1 

NnnattAirwnent . 

1 

Nortattainment . . . 

1 

Nnnettairvnent . . 

1  1/6/92 

Unclassifiable/attainment . 

- 

. 

. #.. 

. 

i 

. . 

’  . . 

j 

1 

110/27/93) 

Undassifiable/attainment _ 

1 

I 

1 

_ 

i 

! 

Classification 


Date 


Type 


1/6/92 


Marginal. 

Moderate. 

Moderate. 

Moderate. 

Moderate. 

Moderate. 
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T  ENNESSEE— Ozone— Continued 


Designated  area 


Montgorrtery  County . . . . . 

Moore  Cou^ . 

Morgan  County . 

Obion  County . 

Overton  County . . . 

Perry  County  . . 

Pickett  County . 

Polk  County . 

Putnam  County  . . . . . . 

Rhea  County  . 

Roane  Cour^  . . . . 

Robertson  C<^ty  . . . . . 

Scott  County . . . 

Sequatchie  County . . . 

Sevier  County . . . 

Smith  County . 

Stewart  County . . . 

Sullivan  County  . . . . 

Stewart  County . . 

Tipton  County . 

Trousdale  County . . . 

Unicoi  County . . . . . 

Union  County  . . .'. . . . . 

Van  Buren  Oounty . . . . . . 

Warren  County . . . . . 

Washington  County . . . . 

Wayne  County . . . . . . . 

Weakley  County . . . 

White  County . 


(FR  Doc.  93-23519  Filed  9-24-93;  8:45  am) 
BIUJNG  CODE  aSM-W-P 


40  CFR  Part  81 

[MN-24-1-5912;  FRL-4734-81 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  March  9. 1989,  the  State 
of  Minnesota  requested  that  all  areas  in- 
the  State  which  are  designated 
nonattainment  for  TSP  except  for 
portions  of  Ramsey  County  be 
redesignated  to  unclassified. 
Additionally,  on  March  29, 1991, 
Minnesota  loquested  that  attainment 
designations  in  the  State  be  changed 
firom  a  State-wide  basis  to  a  county-wide 
basis.  On  November  26, 1991, 

Minnesota  submitted  an  additional 
request  for  TSP  redesignations.  In  this 
action,  USEPA  is  approving  these 
requests. 

EFFECTIVE  DATE:  This  action  is  effective 
on  November  26, 1993,  unless  notice  is 
received  by  October  27, 1993  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 


delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  MacDowell, 
Chief.  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Air  Enforcement  Branch 
(AE-17JJ,  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590,  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION:  On  March 
9, 1989,  the  State  of  Minnesota 
requested  that  all  areas  in  the  State 
which  are  designated  nonattainment  for 
TSP  except  for  portions  of  Ramsey 
County  be  redesignated  to 
unclassifiable.  Additionally,  on  March 
29, 1991,  Miimesota  requested  that 
attainment  designations  in  the  State  be 
changed  fiem  a  State-wide  basis  to  a 
county-wide  basis.  On  November  26, 
1991,  Minnesota  submitted  an 
additional  request  for  TSP 
redesignations.  On  October  26. 1992,  a 
Federal  Register  notice  of  direct  final 
rulemaking  was  published  which, 
effective  Decemlwr  28. 1992,  would 
have  approved'these  requests.  The 
notice  was  withdrawn  due  to  a  USEPA 


concern.  The  withdrawal  was  described 
in  a  notice  of  action  on  direct  final 
rulemaking,  published  in  the  Federal 
Register  on  March  24. 1993,  (58  FR 
15776).  The  withdrawal  was  due  to  a 
concern  regarding  consistency  of  the 
action  with  the  requirement  for 
attainment  area  designations  as 
specified  in  40  CFR  52.21(b)(15)(ii)  that 
no  redesignated  area  intersect  or  be 
smaller  than  the  area  of  impact  of 
existing  major  stationary  sources  or 
major  modifications  subject  to  the  PSD 
program.  This  concern  has  been 
sufficiently  addressed  by  the  State  of 
Minnesota  and  is  described  more  fully 
later  in  this  document 

The  USEPA  guidance  on  TSP 
redesignation  requests  is  provided  in  a 
May  20. 1992,  memorandum  fiom 
Joseph  W.  Paisie  entitled  ‘TSP 
Redesignation  Requests.”  Today’s  action 
is  conducted  in  accordance  with  this 
guidance. 

A  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter  expressed  as  TSP  was 
promulgated  in  1971.  Designations  of 
whether  areas  were  attaining  this 
standard  were  provided  for  in  the  Clean 
Air  Act  Amendments  of  1977,  and  the 
original  designations  were  promulgated 
in  1978.  On  July  1, 1987,  USEPA 
promulgated  the  NAAQS  for  fine 
particulate  matter,  to  address  particles 


1 
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having  a  nominal  aerodynamic  diameter 
of  10  microns  or  less.  This  NAAQS 
replaced  the  NAAQS  for  TSP.  However, 
since  the  Agency  determined  that  the 
new  standard  would  be  implemented 
pursuant  to  section  110  of  the  Clean  Air 
Act  rather  than  part  D,  the  designation 
process  of  section  107  did  not  apply  to 
the  new  standard.  At  the  same  time, 
USEPA  retained  the  designations  for  the 
prior  NAAQS  for  TSP.  Also,  increments 
for  the  new  standard  for  use  in  the 
prevention  of  signihcant  deterioration 
(PSD)  program  are  not  in  effect  yet. 

Until  such  increments  are  in  effect, 
USEPA  is  using  TSP  designations  to 
trigger  PSD  review  (for  TSP  attainment 
areas)  or  nonattainment  area  new  source 
review  (for  TSP  nonattainment  areas). 

The  Clean  Air  Act  Amendments  of 
1990  provided  for  designations  for  the 
newer,  fine  particulate  matter  standards. 
Under  these  new  statutory  provisions, 
two  areas  in  Minnesota  have  been 
designated  nonattainment  for  the  fine 
particulate  matter  standard:  A  portion  of 
Saint  Paul  (in  Ramsey  County),  and  a 
portion  of  Rochester  (in  Olmsted 
County).  Areas  in  Minnesota  currently 
designated  nonattainment  for  TSP 
include  portions  of  Anoka.  Dakota, 
Hennepin,  Ramsey,  Washington, 
Koochiching.  Saint  Louis,  Goodhue, 
Sherburne,  Stearns,  and  Brown 
Counties.  The  area  in  Ramsey  County 
designated  nonattainment  for  TSP  is 
larger  than  the  area  designated 
nonattainment  for  hne  particulate 
matter,  and  the  area  in  Rochester 
designated  nonattainment  for  fine 
particulate  matter  is  designated 
attainment  for  TSP. 

The  Clean  Air  Act  Amendments  of 
1990  include  a  new  section  107(d)(4)(B), 
specifying  that  TSP  designations  “shall 
remain  in  effect  for  purposes  of 
implementing  the  maximum  allowable 
increases  in  concentrations  of 
particulate  matter  (measured  in  terms  of 
total  suspended  particulates)  pursuant 
to  section  163(b)  (specifying  PSD 
increments),  until  \he  Administrator 
determines  that  such  designation  is  no 
longer  necessary  for  that  purpose.” 
USEPA  believes  that  this  section,  and 
not  section  107(d)(3).  establishes  the 
criteria  to  be  used  in  evaluating  TSP 
redesignation  requests. 

Several  considerations  are  warranted 
in  addressing  TSP  redesignation 
requests.  First,  if  the  SIP  provides  that 
emission  control  requirements  are  in 
any  way  relaxed  by  the  redesignation  of 
an  area,  then  requirements  in  the  Clean 
Air  Act  for  relaxations  must  be  met. 
This  is  irrelevant  to  Minnesota’s 
request,  since  none  of  the  emissions 
limitations  in  the  SIP  are  predicated  on 
designations.  Second,  if  any  area  in  the 


State  did  not  have  a  fully  approved 
particulate  matter  SIP,  it  would  be 
appropriate  to  retain  the  more  stringent 
nonattainment  area  new  source  review 
requirements  pending  full  SIP  approval. 
However,  this  is  again  a  moot  point, 
since  Minnesota’s  particulate  matter  SIP 
was  conditionally  approved  Statewide 
on  May  6^  1982  (see  47  FR  19520),  and 
a  notice  of  final  rulemaking  stating  that 
the  condition  was  satisfied  was 
published  October  8, 1992. 

As  a  third  consideration,  it  is 
appropriate  at  a  minimum  to  have  areas 
that  are  designated  nonattainment  for 
fine  particulate  matter  also  be 
designated  nonattainment  for  TSP.  By 
this  means,  new  sources  in  fine 
particulate  matter  nonattainment  areas 
will  be  subject  to  requirements  for  TSP 
(including  lowest  achievable  emissions 
rates  and  offsets  but  excluding 
increment  tracking)  that  are  consistent 
with  requirements  for  fine  particulate 
matter.  The  State  of  Minnesota  clearly 
envisions  that  the  relevant  portion  of 
Ramsey  County  would  be  kept 
nonattainment.  The  State  has  also 
implicitly  requested  a  nonattainment 
designation  for  the  portion  of  Rochester 
that  is  designated  nonattainment  for  fine 
particulate  matter.  For  consistency  with 
the  Rochester  area’s  nonattainment 
designation  for  fine  particulate  matter,  it 
is  appropriate  to  redesignate  the  same 
area  nonattainment  for  TSP. 

A  second  request  by  the  State  is  to 
present  its  attainment  designations  on  a 
county-by-county  basis  rather  than  on  a 
“Remainder  of  State”  basis.  This  request 
reflects  the  fact  that  the  PSD  program 
includes  a  baseline  date  for  tracking  of 
increment  consumption  which  is 
triggered  within  an  area  once  a  major 
source  permit  is  granted  anywhere  in 
the  area.  Thus.  Minnesota’s  requested 
change  would  generally  provide  that  the 
baseline  date  for  increment 
consumption  tracking  would  be 
triggered  generally  only  for  the  county 
in  which  a  major  source  permit  is 
granted,  rather  than  being  triggered 
Statewide  by  a  major  source  permit 
being  granted  anywhere  in  the  State.  A 
cautionary  note  here  is  that  baseline 
dates  which  have  already  been  triggered 
would  not  be. “untriggered”  by  this 
change. 

The  second  step  of  this  process  is  the 
determination  of  the  extent  of  the 
significant  impact  area  of  existing  major 
stationary  sources.  Forty  CFR 
52.21(b)(15)(ii)  states  that  areas 
redesignated  under  section  107(d)(1)  (D) 
or  (E)  of  the  Act  cannot  intersect  or  be 
smaller  than  the  area  of  impact  of  any 
major  stationary  source  or  major 
modification  subject  to  the  PSD 
program.  An  analysis  was  conducted  by 


the  State  of  Minnesota  which  examined, 
through  air  dispersion  modeling,  the 
extent  of  the  significant  impact  areas  of 
major  sources  of  sulfur  dioxide  (SOj), 
nitrogen  oxides  (NO,),  and  TSP.  The 
modeling  analysis  demonstrated  that  the 
designated  area  boundaries,  as  listed  in 
the  following  tables,  do  not  intersect 
with  and  are  not  smaller  than  the  area 
of  impact  of  any  major  stationary  source 
or  major  modification  subject  to  the  PSD 
program. 

Today’s  Action 

USEPA  is  today  making  the 
designations  for  TSP  in  Minnesota 
consistent  with  the  designations  for  fine 
particulate  matter.  Specifically,  the 
portion  of  Olmsted  County  designated 
nonattainment  for  fine  particulate 
matter  is  being  redesignated  to 
nonattainment  for  TSP,  the  portion  of 
Ramsey  County  designated 
nonattainment  for  fine  particulate 
matter  is  retaining  its  TSP 
nonattainment  designation,  and  all 
other  portions  of  the  State  are  being 
designated  attainment  for  TSP  •.  In 
addition.  USEPA  is  approving 
Minnesota’s  request  to  modify  the 
designation  tables  for  all  pollutants  to 
identify  attainment  and  unclassifiable 
areas  on  a  county  by  county  basis. 

USEPA  has  reviewed  the  State’s 
request  for  conformance  with  the 
provisions  of  the  Qean  Air  Act 
Amendments  of  1990.  The  Agency  has 
determined  that  this  action  conforms 
with  requirements  under  the  amended 
Clean  Air  Act  irrespective  of  the  fact 
that  the  submittal  preceded  the  date  of 
enactment  of  the  amendments. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Kedesignation  of  an  area  either  to 
nonattainment  or  to  attainment  does  not 
impose  any  new  requirements  on  small 
entities.  Redesignation  is  an  action  that 
affects  the  status  of  a  geographical  area 
and  does  not  impose  any  regulatory 
requirements  on  sources.  'The 
Administrator  certifies  that  the  approval 
of  the  redesignation  request  will  not 


■  Although  designations  of  unclassifiable  could 
also  be  justified  and  would  have  the  same  practical 
implications  on  new  source  requirements.  USEPA 
is  designating  these  areas  attainment  for 
consistency  with  othw  areas  in  the  State. 
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affect  a  substantial  number  of  small 
entities. 

Because  USEPA  considers  today’s 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  November  26, 1993. 
However,  if  we  receive  notice  by 
October  27, 1993  that  someone  wishes 
to  submit  critical  comments,  then 
USEPA  will  publish:  (1)  A  notice  that 
withdraws  the  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  redesignations.  Each 
redesignation  request  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  Three  action  by  the  Regional 
Administrator  under  the  procedures 


published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 
Two  and  Three  SIP  revisions  (54  FR 
222)  from  the  requirements  of  section  3 
of  Executive  Order  12291  for  a  period  of 
2  years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA’s 
request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26. 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proce^ings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated;  September  3, 1993. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

Title  40.  chapter  I,  part  81,  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.324  is  revised  to  read  as 
follows: 

§81.324  Minnesota. 


Minnesota— TSP 


Designated  area 

Does  not  j 
meet  prt-  j 
mary  stand¬ 
ards 

,  Does  rK>t  , 
meet  sec¬ 
ondary 
standards 

CaivK>t  be 
classified 

Better  than 
national 
standards 

AQCR  1.31: 

Anoka  County  . 

1 

X 

Carver  CrHjnty  . 

X 

Dakota  Crxinty . . 

X 

X 

Rantsey  County  . . . . . . . 

X 

The  area  bounded  by  the  Mississippi  River  from  Lafayette  to  Route  494, 
Route  494  east  to  Route  61.  Route  61  north  to  1-94, 1^94  west  to  Lafay¬ 
ette,  and  Lafayette  south  to  ^e  Mississippi  River. 

■ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Brown  Crvinty  . . . . 

X 

X 

X 

X 

X 

X 

X 

Cry)k  County  . . . . . 

X 

Cottonwrwvl  Crymty  . . . 

X 

Cmw  Wing  County . . . . . . . . . — - . 

X 

X 

. 

X 

X 

RUnrwa  County . . . . 

X 

. 1 . 

X 

X 

X 

- 

X 

Hubbard  County  (see  Bettrami  County.. 

Isanti  County . 

X 
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Minnesota— TSP— Continued 

Designated  area 

Does  not 
meet  pri¬ 
mary  stand¬ 
ards 

Does  not 
meet  sec¬ 
ondary 
standards 

Cannot  be 
classified 

Better  than 
natiortal 
standards 

Itasca  County . . . 

Jackson  County . 

Kanabec  County . 

Kandiyohi  County . 

Kittson  County  . 

Koochiching  County . 

Lac  qui  Parte  County . 

Lake  County . 

Lake  of  the  Woods  County . 

Le  Sueur  County . . . 

Lincoln  County . . 

Lyon  County . 

Mahnomen  County  . . . 

Marshall  County . 

Martin  County  . . . 

McLeod  County . 

Meeker  County  . 

Mille  Lacs  County . 

Morrison  County  . 

Mower  County . 

Murray  County . 

Nicollet  County . 

Nobles  County  . . 

Norman  County . 

Olmsted . 

The  area  bounded  on  the  south  by  U.S.  Highway  14;  on  the  west  by  U.S.  High¬ 
way  52;  on  the  north  by  14th  Street  N.W.  between  U.S.  Highway  52  and  U.S. 
Route  63  (Broadway  Avenue),  U.S.  Route  63  north  to  Northern  Heights  Drive, 
N.E.  and  Northern  Heights  Drive  N.E.  extended  east  to  the  1990  City  of  Roch¬ 
ester  limits;  and  on  the  east  by  the  1990  City  of  Rochester  limits. 

Rest  of  County . 

Otter  Tail  County  . 

Pennington  County . 

Pine  County . 

Pipestone  County  . 

Polk  County  . 

Pope  County . . . 

Red  Lake  County . . . . . 

Redwood  County . . . 

Renville  County . 

Rice  County . 

Rock  County . . . 

Roseau  County . 

Saint  Louis  County  . . 

Sherburne  County . . 

Sibley  County . . 

Steams  County . . . . 

Steele  County . 

Stevens  County  . 

Swift  County . 

Todd  County . . . 

Traverse  Cr^nty . 

Wabasha  County . 

Wadena  County . 

Waseca  County . . . . . 

Watonwan  County  . 

Wilkin  County . 

Winona  County  . . 

Wright  County . . . 
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Minnesota— SO2 

Desigrrated  area 

Does  not 
meet  pri¬ 
mary  starrd- 
ards 

Does  not 
meet  sec¬ 
ondary 
starxlards 

Cannot  be 
classified 

Better  than 
national 
standards 

AQCR  131: 

Anoka  County . 

Carver  County  . 

Dakota  County . 

Hennepin  County . 

Ramsey  County . 

Scott  County . . . . 

WasNngton  County . . 

Aitkin  County . . 

Becker  County . 

Beltrami  County . 

Benton  and  Steams  Counties  .... 

EJig  Stone  County . 

Blue  Earth  County  . 

Brown  County . 

Carlton  County . 

Cass  County . . . 

Chippewa  County  . 

Chisago  County . 

Clay  County . 

Cleanwater  County . 

Cook  County . 

Cottonwood  County . 

Crow  Wing  County . 

Dodge  County . 

Douglas  County . 

Faribault  County  . 

Fillmore  County . 

Freeborn  County . 

Goodhue  County . . 

Grant  County  . 

Houston  County . . 

Hubbard  County . 

Isanti  County . 

Itasca  and  Saint  Lx>uis  Counties 

Jackson  County . 

Kanabec  County  . 

Kandiyohi  County . 

Kittson  County  . 

Koochiching  County . . . 

Lac  qui  Parle  County . 

Lake  County . 

Lake  of  the  Woods  County . 

Le  Sueur  County . 

Liricoln  County . 

Lyon  County . 

Mahnomen  County . 

Marshall  County . 

Martin  County  . 

McLeod  County . 

Meeker  County  . 

Mille  Lacs  County . . 

Morrison  County  . . . 

Mower  County . . 

Murray  County . ; . 

Nicollet  County . 

Nobles  County . 

Norman  County . 

Olmsted 

City  of  Rochester . 

Remainder  of  County  . 

Otter  Tail  County  . 

Pennington  County . . . 

Pine  County . 

Pipestone  County  . 

Polk  County  . . . 

Pope  County . 

Rod  Lake  County . 

Redwood  County . 
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Minnesota— SO: — Continued 


Designated  area 

Does  not 
meet  pri¬ 
mary  stand¬ 
ards 

Does  not 
meet  sec¬ 
ondary 
starvjards 

Cannot  be 
classified 

Better  than 
national 
standards 

X 

X 

X 

X 

X 

Sherburne  County . 

X 

X 

X 

Steele  County  . 

X 

Stevens  County  . 

X 

X 

Todd  County  . 

X 

. 1 

X 

Wabasha  Countv  . . . . . . . 

X 

Wadana  Countv  . . . . . . . . . . 

X 

Waseca  County  . 

X 

Watonwan  County  . 

X 

Wilkin  County . 

X 

Winona  County  . 

X 

Wright  County . 

X 

Yellow  Medicine  County  . 

X 

Minnesota— CO 


Designated  area 

Designation  | 

Classification 

Date' 

Type 

Date' 

Type 

Minneapoiis-Saint  Paul  Area: 

Anoka  County . 

Nnrvattainment  . 

Moderate  S12.7  ppm. 
Do. 

Carver  County  (part) . 

. do . 

Carver,  Chanhassen,  Chaska,  Hamburg, 
Norwood,  Victoria,  Waconia,  Watertown, 
Young  America,  Chaska  Towr«hip, 
Laketown  Township,  Waconia  Township, 
Watertown  Town^ip,  Young  America 
Township. 

Dakota  County  (part)  . 

. do . 

Do. 

Apple  Valley,  Burnsville,  Eagan,  Farmington, 
Hastings,  Inver  Grove  Heights,  Lakeville, 
Lilydale,  Mendota,  Mendota  Heights, 
Rosemount,  South  St.  Paul,  Sunfish  Lake, 
West  SL  Paul 

Hennepin  County . 

Nonattainment  . 

1 

t 

Moderate  <12.7  ppm. 
Do. 

Ramsey  County . 

. do . . . 

Scott  County  (part)  . 

. do . 

Do. 

Belle  Piaine,  Elko,  New  Market,  New  Prague, 
Prior  Lake,  Savage,  Shakopee,  Credit 
River  Township,  Jackson  Township,  Louis¬ 
ville  Township,  New  Market  Township, 
Spring  Lake  Township 

Washington  County  (part)  . 

Nonattainment  . 

Moderate  £12.7  ppm. 

Modeiate  £12.7  ppm. 

All  cities  and  towriships  except  Denmark 
Township 

Wright  County  (part)  . 

Nonattainment  . 

1 
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Minnesota— CO — Continued 


Designated  area 


Designation 


Classification 


Albertville,  Annandale,  Buffalo,  Cleanwater, 
Cokato,  Delano.  Hanover,  Monticello, 
Montrose,  Rockford,  St.  Michael,  South 
Haven,  Waverly,  Dayton  (Wright  Co.  part), 
Buffalo  Township,  Chatham  Township. 
Clearwater  Township,  Cokato  Township, 
Corrinna  Township,  Frankfort  Township, 
Maple  Lake  Township,  Franklin  Township, 
Marysville  Township,  Monticello  Township, 
Ostego  Township,  Rockford  Township,  Sil¬ 
ver  Creek  Township,  Southside  Township 
AQCR  131  Minneapolis-St.  Paul; 

Intrastate  (Remainder  of) 

Carver  County  (part) 

Remainder  of  County  . 

Dakota  County  (part) 

Reminder  of  County  . 

Scott  County  (part) 

Remainder  of  County  . 

Washington  County  (part) 

Denmark  Township  . 

Wright  County  (part) 

Remainder  of  County  . 

Aitkin  County  . 

Becker  County . 

Beltrami  County . 

Benton  County  . . 

Big  Stone  County  . 

Blue  Earth  County  . 

Brown  County . 

Carlton  County . 

Cass  County . . . 

Chippewa  County  . 

Chisago  County . 

Clay  County . 

Clearwater  County . 

Cook  County . 

Cottonwood  County  . 

Crow  Wing  County  . 

Dodge  County . 

Douglas  County . 


Unclassifiable/Attainment 


. do . 

. do . 

. do . 

. do . 

Nonattainment  . 

Unclassifiable/  Attainment 
. do . 


Fanbault  County  . 

Fillmore  County  . 

Freeborn  County . 

Goodhue  County  . 

Grant  County  . 

Houston  County . 

Hubbard  County  . 

Isanti  County . 

Itasca  County . 

Jackson  County . 

Kanabec  County . 

Karxliyohi  County  . 

Kittson  County  . 

Koochiching  County . 

Lac  qui  Parle  County . 

Lake  County  . 

Lake  of  the  Woods  County 

Le  Sueur  County  . 

Lincoln  County . •. . 

Lyon  County  . 

Mahnomen  County  . . 

Marshall  County . 

Martin  County  . 

McLeod  County  . 

Meeker  County  . 

Mille  Lacs  County . 

Morrison  County  . 

Mower  County  . 

Murray  County . 
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Minnesota — CO — Continued 


Designated  area 

Designation 

Classification 

Date' 

Type 

Date '  Type 

Nicollet  County  . 

. ck) . 

Do. 

Nobles  County  . 

. do . 

Norman  County  . 

. do . 

Olmsted  County . . . 

. do . 

Otter  Tail  County  . 

rio  . 

Pennington  County . 

. do . 

Pine  County  . 

do  . 

Pipestone  County  . 

rin  . 

Polk  County  . 

. do . 

Pope  County . 

. do . . 

norl  1  ake  County . 

. do . 

Rertwoori  Co<  infy  .  . 

-  do . 

Renville  Coi,inty  ,  .  . 

. do . 

Rice  County  . 

do . 

Rock  Cotinty  . 

do  . 

Roseau  County . 

. do . 

Saint  Louis  County. 

City  of  Duluth . 

1/6/92 

Nonattainment  . 

1/6/92 

Remainder  of  Cn*,inty  , ,  . 

Unclassifiable/Attainment. 

Attainment 

Unclassifiable/  Attainment. 
Attainment 

Unclassifiable/Attainment. 

. do . 

Sherburne  County  . 

8/27/93 

Sibley  County  . 

fiteams  County  . 

8/27/93 

Steele  County  . 

Stevens  County  . 

Swift  County  . 

. dft . 

Todd  County  . . 

...  do . 

Traverse  County  . 

. do . 

Wabasha  County  . 

. do . . . 

Wadena  County  . . . 

. do . 

Waseca  County  . 

. do . 

Watonwan  County . 

. do . 

Wilkin  County . 

. do . 

Winona  Coiinty  . 

do  . 

Yellow  Medicine  County . 

. do . 

^  This  date  is  November  15, 1990,  unless  otherwise  noted. 


Minnesota— Lead 


! 

Designated  area 

Designation 

Classificatkxt 

Date 

Type 

Date 

Type 

Dakota  County  (part)  . . . 

Lone  Oak  Road  (County  Road  26)  to  the  north. 
County  Road  63  to  the  east,  Westcott  Road  to 
the  south,  and  Lexington  Avenue  (County  Road 
43)  to  the  west 

Rest  of  State  Not  Designated 

1/6/92 

Nonattainment 

_ 1 

Minnesota— Ozone 


Designated  area 

Designation 

Classification 

Date> 

Type 

Date' 

Type 

Minneapolis-Saint  Paul  Area: 

Anoka  County . 

l  Jnrl»ssifiable/Attainment  . 

Carver  Counfy  . 

rift 

Dakota  County . 

rift  . 

Hennepin  County . . . 

rift . . 

Ramsey  County . 

. do . 

Scott  County . 

rift  . 

Washington  County  . . 

...  do  — . 

Aitkin  County . . . . 

. do . 

Becker  County  . 

do  TT.  ,  . . 

Beltrami  County . . 

. do . 

Benton  County . . . . . 

rift  . . 

Big  Stone  County . . . 

rift  . . 

Blue  Earth  County  . 

. do . 
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Minnesota — Ozone — Continued 


Designated  area 


Designation 


Classification 


Brown  County . 

Carlton  County . . 

Cass  County . !"!!!!"!!""”"! . ^ 

Chippewa  County  . "!!!!!.!!!!"""!!! . hA 

Chisago  County . . . 

Oay  County . do 

Clearwater  County .  . 

Cook  County . !!!!"!!!!!!!!!.!!!!!”!!  !!!!!" . ^ 

Cottonwood  County .  ^ 

Crow  Wing  County . ^ 

Dodge  County . ^ 

Douglas  County . »!.!!!!"!!!!!!!”!!!!!!”  . ^ 

Faribault  Coun^  . ^ 

Fillmore  County . . . ^ 

Freeborn  County . ” 

Goodhue  County . """"Z .  ^ 

Grant  County  . "!!!]"!!! .  ^ 

Houston  County . "Z^Z^ZZZZZZl  . ^ 

Hubbard  County .  ^ 

Isanti  County . . . "ZZZZ'ZZ . . . ^ 

Itasca  County . !!!!!.!"”!!"" . . 

Jackson  County  . !!!!!”!!!!."".. . ^ 

Kanabec  County . . . 

Kandiyohi  County . ZZZZZHZ . ^ . 

Kittson  County  . rir> . 

Koochiching  County . . . "  . . ^ 

Lac  qui  Parte  County . . . . i . ^ 

Lake  County . Z'ZZZ'  . I . . 

Lake  of  the  Woods  County .  . . | . . 

Le  Sueur  County . . . .  . I . ^ . 

Lincoln  County . . . .  . I . ^ . 

Lyon  County . Z......Z...Z....Z.1....  '.  !!!"!!" . . . 

Mahnomen  County  . .  . . . 

Marshall  County . ^ . 

Martin  County  . Z . 

McLeod  County . . i  . . 

Meeker  County  . . I . ^ . 

Mills  Lacs  County . !"!!!"!!!!”  . rtn . 

Morrison  County  . . . 

Mower  County . . . ^ . 

Murray  County . ".!!!"”!! . !  " . . . ^ . 

Nicollet  County . , . 1 . do . 

Nobles  County . . * . do . 

Norman  County  . . . . . . 

Olmsted  County . . . ^ . 

Otter  Tail  County . . . “Z“! . do . 

Pennington  County . Hn . 

Pine  C^ty . ^ . 

Pipestone  County  . ! . ^ . 

Polk  County  .  ^ . 

Pope  County . Z" . do . 

Red  Lake  County .  .  . . 

Redwood  County . . . . I . ™ . 

Renville  County . ZZIZZZ” . ^ . 

Rice  County . ..ZZ’ZZZ . ha . 

Rock  County . !]!!"!!""!” .  . ha . 

Roseau  County . "Z..........  . . ^ . 

Saint  Louis  Co^ty  . . . . . . 

Sherburne  County . ^ . 

Sibley  County  . . . . . . . 

Steams  County . . . ZZ!Z"ZZZZ'"^ . ^ . 

Steele  County  . . !!!!,*,"!"”. .  . . . ^ . 

Swift  County... .  ^ . 

Todd  County . . . . . 

Traverse  County . . . ...!!!]!!"  ! . . . ^ . 

Wabasha  County . . . ^ . 

Wadena  County . . . "!.!.Z."”Z” . . . . . . . 

Waseca  County  . . . *  I . ” - 

Watonwan  County  . .".....".".ZZ!  . . ^ - 
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Minnesota— Ozone— Continued 


Designated  area 

Designation 

Classification 

Datei 

Type 

Date' 

Type 

. do  . . 

,  .  Hn  , . . 

. do . 

YeBi^  Medicine  County  . 

. do . . . 

. 

'This  date  is  t^ovember  15, 1990.  unless  otherwise  noted. 


Minnesota— PM-1 0 


Designated  area 


Date' 


Minr'eapoliS'Sairrt  Paul  Area: 

Anoka  County . . . . 

Carver  County  . 

Dakota  County . 

Hennepin  County . 

Ramsey  County . 

The  area  bounded  by  the  Mississippi  River 
from  Lafayette  to  Route  494,  Route  494 
east  to  Route  61.  Route  61  north  to  1-94, 
1-94  west  to  Lafayette,  and  Lafayette 
south  to  the  Mississif^  River. 

Remainder  of  County  . 

Scott  County . 

Washington  County  . 

Aitkin  County . . . ; . . . 

Becker  County . 

Beltrami  County . 

Benton  County . 

Big  Stone  County . . . . 

Blue  Earth  Courity  . . . 

Brown  County  . 

Cartton  County . . . . . 

Cass  County  . . . 

Chippewa  County  . 

CWsago  County  . . 

Clay  County  . 

Cleanwater  County . 

Cook  County . '. . 

Cottonwood  County  . . . 

Crow  Wing  County . 

Dodge  County . 

Douglas  County . . . . . 

Faribault  County  . . . . 

Fillmoro  County . 

Freeborn  County . 

Goodhue  County . . 

Grant  County  . 

Houston  County . 

Hubbard  County . 

Isanti  County . . . . 

Itasca  County . 

Jackson  County . 

Kanabec  County . 

Kandiyohi  County . 

Kittson  County  . 

Koochiching  County . . 

Lac  qui  Parle  County . . 

Lake  County . . . 

Lake  of  the  Woods  County . . 

Le  Sueur  County  . . . . . 

Lincoln  County . . 

Lyon  County . 

Mahnomen  County  . 

Marshall  County . 

Martin  County  . 

McLeod  County . . . 

Meeker  County  . . 

Mille  Lacs  Corjnty . 


Designation 


Type 


Unclassifiabie/  Attainment 

. do . 

. do . . 

. do  . . 

Nonattainment  . 


Undassifiable/  Attainment 

. do . 

. do . 

. do . 

. do . . . 

. do . 

. do  — . :..... 

._...do . 

. do . 

. do . : . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . . 

. do . 

. do . 

. do . 

. do . . . 

. do . 

. do . 

......do . 

. do . 

. do . . 

. do . . . 

. do . 

. do . . . 

. do . . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . 

. do . .■> . . 

...do . 

...do . 

...do . . 

...do  . . . . 

...do . . 

...do . 

...do . 

...do . 


Classification 


Date' 


Type 


Moderate. 
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Minnesota— PM-1 0— Continued 


Designation 


Classification 


Morrison  County  . 

Mower  County . 

Murray  County  . 

Nicollet  County . . 

Nobles  County  . ... 

Norman  County . 

Olmsted . 

The  area  bounded  on  the  south  by  U.S.  Highway 
14;  on  the  west  by  U.S.  Highway  52;  on  the 
rtoilh  by  14th  Street  N.W.  between  U.S.  High¬ 
way  52  arrd  U.S.  Route  63  (Broadway  Avenue). 
U.S.  Route  63  north  to  Northern  Heights  Drive, 
N.E.  and  Northern  Heights  Drive  N.E.  extended 
east  to  the  1990  City  of  Rochester  limits;  arxl 
on  the  east  by  the  1990  City  of  Rochester  lim¬ 
its. 

Remainder  of  County  . 

Otter  Tail  County  . 

Pennmgton  County  . 

Pine  County  . . . 

Pipestone  County  . 

Polk  Courrty . . ......% . 

Pope  County  . . 

Red  Lake  County . 

Redwood  County . . 

Renville  County . 

Rice  County  . 

Rock  County  . 

Roseau  County . . 

Saint  Louis  County  . . . ^ . 

Sherburne  County . 

Sibley  County  . . 

Steams  County . 

Steele  County . . . 

Stevens  County  . 

Swift  County . 

Todd  County  . ; . 

Traverse  Cr^ty  . 

Wabasha  County  . 

Wadena  County . 

Waseca  County  . 

Watonwan  County  . 

Wilkin  County . 

Winona  County  . . . 

Wright  County . 

Yellow  Medicine  County  . . . 


'  This  date  is  November. 15, 1990,  unless  otherwise  noted. 


Minnesota— NO2 


Cannot  be 
classified  or 
better  than 
national 
standards 


I 

I 

I 
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Designated  area 

Does  not 
meet  pri¬ 
mary  staryj- 
ards 

Cannot  be 
classified  or 
better  than 
national 
standards 

Brown  County . . . | 

X 

Cailtoo  County  . 

X 

Cass  County . . . 

X 

Chippewa  County . 

X 

Chisago  County . 

X 

Clay  County . 

X 

Clearwater  County  . 

X 

Cook  County  . . . . 

X 

Cottonwood  County . . . 

X 

Crow  Wing  County . 

X 

Dodge  County . . . 

■ 

X 

Douglas  County . 

! 

X 

Faribault  County . 

X 

Fillmore  County . 

X 

Freeborn  County . 

X 

Goodhue  County . . . . . 

X 

Grant  County . 

X 

Houston  County  . . . . . 

X 

Hubbard  County . 

X 

Isanti  County  . . . 1 

X 

Itasca  County . 

X 

Jackson  County . . 

X 

Kanabec  County . 

X 

Kandiyohi  County . 

X 

Kittson  County . . . 

X 

Koochiching  County  . 

X 

Lac  qui  Parte  County . . . 1 

X 

Lake  County . ! . 

X 

Lake  of  the  Woods  County . f. . . . 

X 

Le  Sueur  County . . . HT..... 

X 

Lincoln  County  . . . 

X 

Lyon  County . 

X 

Mahnomen  County . . . 

Marshall  County  . . . 

X 

X 

Martin  County . . . 

X 

McLeod  County . 

X 

Meeker  County . . . 

X 

Mille  Lacs  County . 

X 

Morrison  County . . . 

X 

Mower  Countv . 

X 

Murray  County . 

X 

Nicollet  County . . . . . . . 

X 

Nobles  County . 

X 

Norman  Courity . 

1 

X 

Olmsted . 

X 

Otter  Tail  County . 

X 

Pennington  County . 

X 

Pirw  County . 

X 

Pipestone  County . 

X 

Polk  County . . .  .. 

X 

Pope  County  . . . 

X 

Red  Lake  County . 

X 

Redwood  County . 

X 

Rerwille  County . 

j  . 

X 

Rice  County . . . 

X 

Rock  County . 

X 

Roseau  County  . 

X 

Saint  Louis  County . 

X 

Sherburne  County . 

X 

Sibley  County . 

j 

X 

Steams  County  . 

1 

X 

Steele  County . 

1 

X 

Stevens  County . . . 

1 

X 

Swift  County . 

X 

Todd  County . . . . . 

X 

Traverse  County . . . 

X 

Wabasha  County .  .  , 

X 

Wadena  County  . 

X 

I 
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Designated  area 


Waseca  County . 

Watonwan  County . 

Wilkin  County  . 

Winona  County . 

Wright  County  . 

YeUow  Medicine  County 


Does  not 
meet  pri¬ 
mary  stand¬ 
ards 


Canrtot  be 
classified  or 
better  than 
national 
standards 


X 

X 

X 

X 

X 

X 


[FR  Doc.  93-23208  Filed  9-24-93;  8:45  am) 
BUXINQ  CODE  SSeO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

[CC  Docket  No.  93-240;  FCC  93-424] 

Accounting  for  Judgments  and  Other 
Costs  Associated  With  Litigation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Interim  rule. 


SUMMARY:  The  Federal  Communications 
Commission,  in  response  to  a  vacation 
and  remand  of  rules  by  the  United 
States  Cotul  of  Appeals  for  the  District 
of  Columbia  Circuit  (the  court),  has 
adopted  an  Order,  as  an  interim 
measure,  that  requires  the  carriers  to 
place  any  antitrust  judgments  or 
settlements  for  which  they  become 
liable  in  the  interim  period  between 
release  of  the  NPRM  proposing  to  adopt 
accounting  rules  and  ratemaking  policy 
applicable  to  these  costs  and  adoption 
of  rules  in  a  balance  sheet  deferral 
account.  Account  1439.  This  interim 
rule  is  intended  to  address  the 
Commission’s  concern  that  carriers 
could  pass  on  to  ratepayers  judgments 
and  settlements  whii^  should  not 
properly  be  borne  by  ratepayers  during 
the  period  between  release  of  the  NPRM 
and  a  final  Order. 

EFFECTIVE  DATE:  October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonja  J.  Rifken,  Common  Carrier 
Biueau,  Accounting  and  Audits 
Division,  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
smnmaiy  of  the  Commission’s  Order  in 
Accounting  for  Judgments  and  Other 
Costs  Associated  with  Litigation,  CC 
Docket  No.  93-240,  FCC  93-424, 
adopted  August  23, 1993  and  released 
September  9, 1993.  'The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (room  230),  1919  M  St..  NW., 
Washington,  DC.  TTie  full  text  will  be 
pubUshed  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission’s  copy  contractor, 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  Street.  NW.,  Suite  640, 
Washington,  DC  20036.  (See  also  NPRM 
in  accounting  for  judgments  and  other 
costs  associated  with  litigation,  58  FR 
49276,  September  22, 1993. 

SUMMARY:  1.  In  the  Litigation  Costs 
Proceeding,!  the  Commission 
established  accounting  rules  and 
ratemaking  policies  for  litigation  costs 
incurred  by  carriers  in  federal  antitrust 
lawsuits  and  other  cases  involving 
violations  of  federal  statutes.  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated  and 
remanded  these  rules  and  policies  to  the 
Commission.  In  the  court’s  view,  the 
Commission  had  neither  sufficiently 
justified  the  scope  of  the  rales  and 
policies,  nor  fully  considered  their 
probable  effects  upon  carriers’  behavior. 

2.  With  the  vacation  by  the  court, 
there  are  currently  no  litigation  costs 
rules  in  place.  We  are  concerned  that 
carriers  could  bass  on  to  ratepayers 
judgments  and  settlements  which 
should  not  properly  be  borne  by 
ratepayers  during  the  period  between 
release  of  the  NPRM  addressing  the 
vacation  and  remand  of  these  rules  (58 
FR  49276),  and  a  final  Order.  Thus,  we 
require  carriers  to  record  any  antitrust 
judgments  and  settlements  incurred 
during  this  interim  period  in  account 
1439,  deferred  charges.  47  CFR  32.1439. 
Upon  completion  of  the  rulemaking, 
carriers  would  then  be  allowed  to  treat 


I  Notice  of  Proposed  Rule  Making  to  amend  Part 
31  Uniform  System  of  Accounts  for  Class  A  and 
Class  B  Telephone  Carriers  to  Account  for 
Judgments  and  Other  Costs  Associated  with 
Antitrust  Lawsuits,  and  Conforming  Amendments 
to  the  Aimual  Report  Form  M.  Report  and  Order. 

52  FR  20399  Qune  2. 1987)  (Litigation  Costs  Order), 
recong..  54  FR  22756  (May  26, 1989)  (Litigation 
Costs  Recon.  Order)  (collectively.  Litigation  Costs 
Proceeding),  vacated  and  remanded  sub  nom.. 
Mountain  States  Tel.  and  Tel.  Co.  v.  FCC.  939  F.2d 
1035  (D.C.  Cir.  1991)  (Litigation  Costs  Decision). 


these  expenses  in  accordance  with  the 
new  rules. 

3.  It  is  ordered,  pursuant  to  section 
4(i)  of  the  (Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  that, 
effective  thirty  days  after  publication  of 
this  Order  in  the  Federal  Register, 
carriers  will  record  any  antitrust 
judgments  and  settlements  incurred  in 
the  interim  period  between  issuance  of 
the  NPRM  and  issuance  of  a  Report  and 
Order  in  that  rulemaking  in  account 
1439,  47  CFR  32.1439. 

List  of  Subjects  in  47  (CFR  Part  32 

Ckimmunications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone.  Uniform 
system  of  accounts. 

Federal  (Communications  (Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-23244  Filed  9-24-93;  8.45  am) 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-159;  RM-8240] 

Radio  Broadcasting  Services; 
Kaiispell,  MT 

AGENCY:  Federal  (Communications 
(Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
(Channel  292C2  for  Channel  292A  at 
Kaiispell,  Montana,  and  modifies  the 
construction  permit  for  Station  KDBR 
(FM)  accordingly,  in  response  to  a 
petition  filed  by  Cloud  Nine 
Broadcasting,  Inc.  See  58  FR  33922, 
June  22, 1993.  Canadian  concurrence 
has  been  obtained  for  this  allotment  at 
coordinates  48-10-34  and  114-20-53. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
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and  Order,  MM  Docket  No.  93-159, 
adopted  August  30, 1993,  and  released 
September  21, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  ;md  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202  [AmendMil 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  292C2  at  Kalispell. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

IFR  Doc.  93-23502  Filed  9-24-93;  8:45  am) 
BtUJNG  CODE  triS-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  605 

[Docket  No.  9308243224;  LD.  0721 93C] 

Regional  Rshery  Management  Council 
Guidelines;  Conduct  of  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule  and  request 
for  comments. 

SUMMARY:  NMFS  issues  this  interim 
final  rule  to  revise  the  guidelines 
governing  voting  procedures  of  the 
Regional  Fishery  Management  Councils 
(Councils)  established  %  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  intent  of  this 
rule  is  to  ensure  that  NMFS  understands 
the  measures  in  motions  on  which  the 
Councils  vote  to  request  action  by  the 
Secretary  of  Commerce  (Secretary)  and 
to  ensure  that  the  exact  Council  vote  on 
emergency  action  becomes  part  of  the 
record  or  minutes  of  the  meeting. 


DATES:  Effective  September  27, 1993. 
Written  comments  must  be  received  on 
or  before  October  27, 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  Margaret  Frailey  Hayes.  Assistant 
General  Counsel  for  Fisheries.  NOAA, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Crestin,  Deputy  Director,  Office 
of  Fisheries  Conservation  and 
Management,  (301)  713-2334. 
SUPPLEMENTARY  INFORMATION:  Current 
guidelines  at  50  CFR  605.24(a)(3)(i)  on 
conduct  of  meetings  of  the  Councils 
provide  that  a  vote  is  required  for 
Council  approval  or  amendment  of  a 
fishery  management  plan  (FMP) 
(including  any  proposed  regulations),  a 
Council  finding  that  an  emergency 
exists  involving  any  fishery,  or  Council 
comments  to  the  S^etary  on  FMPs  or 
amendments  developed  by  the 
Secretary.  Current  voting  practice 
among  the  Councils  varies;  several 
Councils  do  not  consistently  provide  a 
written  version  of  motions  before  votes 
are  taken;  and  several  Councils  use  an 
overhead  projection  system  so  motions, 
including  amendments  thereto,  are 
visible  to  all  members  prior  to  voting. 

NMFS  believes  it  is  important  that 
every  Council  establish  a  procedure  to 
ensure  that,  prior  to  a  vote  on  measures 
that  will  be  subject  to  Secretarial 
consideration,  each  motion  is  recorded 
in  writing  and  is  visible  to  each  Council 
member  and  the  public.  Each  Council 
may  determine  which  of  several 
procedures  it  will  employ;  for  example, 
procedures  may  vary  from  using  a 
simple  chalkboard  to  using  an  overhead 
projection  system.  Regardless  of  the 
procedure,  the  written  motion,  as  voted 
on,  must  be  preserved  as  part  of  the 
record  or  minutes  of  the  meeting.  ’This 
will  ensure  that  the  motion  is  clear  to 
Council  members,  the  public,  and  the 
Secretary. 

This  requirement  is  not  intended  to 
encumber  the  Council  process.  Routine, 
procedural  matters,  such  as  those  not 
requiring  Secretarial  review  and 
approval,  do  not  require  motions  to  be 
in  writing;  only  those  actions  where  a 
Council  is  voting  to  submit  an  action  to 
the  Secretary  for  consideration  must  be 
recorded  in  visible  form  at  the  time  of 
the  vote.  To  provide  an  inclusive  list  of 
such  actions,  NMFS  is  amending 
§  605.24(a)(3)(i)  to  add  two  additional 
actions  that  require  a  vote  by  the 
Councils:  A  Council  request  for 
amendment  to  regulations 
implementing  an  FMP.  and 
recommendations  for  responding  to  an 
emergency. 


NMFS  also  believes  that  it  is 
important  that  the  Council’s  record  or 
minutes  reflect  the  exact  count  of  the 
votes  for  and  against  a  request  for 
emergency  action  under  section  1855(c) 
of  the  Magnuson  Act.  An  exact  record 
of  the  votes  for  and  against  an 
emergency  action  is  desirable  to  gauge 
controversy  among  affected 
constituency,  since  approval  by  the 
Secretary  of  an  emergency  management 
measure  would  authorize 
implementation  outside  the  normal 
public  notice-and-comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  (APA). 

Classification 

As  a  rule  of  agency  procedure  or 
practice,  under  the  provisions  of  section 
553  (b)  and  (d)  of  the  EPA,  the  prior 
notice  and  opportunity  for  public 
comment  provisions  of  section  553  of 
the  APA  do  not  apply  and  this  rule  can 
be  and  is  being  made  immediately 
effective.  Immediate  implementation  of 
this  rule  is  important  to  provide  for  the 
smooth  functioning  of  the  Council 
process  and  subsequent  action  by  the 
Secretary.  However,  NMFS  is  interested 
in  obtaining  public  comment  on  this 
rule  and  is  issuing  it  as  an  interim  final 
rule  with  a  30-day  opportunity  for 
public  comment;  NMFS  will  consider 
any  comments  provided  during  that 
period  and  will  make  any  appropriate 
modifications  in  a  final  rule. 

This  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
rule  is  not  a  major  rule  requiring  a 
regulatory  impact  analysis  vmder 
Executive  Order  12291. 

This  rule  is  exempt  horn  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

List  of  Subjects  in  50  CFR  Part  605 

Administrative  practice  and 
procedxue.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Dated;  September  22, 1993. 

Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

Accordingly,  50  CFR  part  605  is 
amended  as  follows: 

PART  605— GUiDEUNES  FOR 
COUNCIL  OPERATIONS/ 
ADMINISTRATION 

1.  The  authority  citation  for  part  605 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  605.24(a)(3)(i)  is  amended 
by  revising  the  last  sentence  and  by 
adding  three  new  sentences  at  the  end 
of  the  paragraph  to  read  as  follows; 
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§605.24  Council  meetings  and  hearings. 

•  •  *  •  • 

(a)  *  *  • 

(3)*  *  * 

(i)  *  *  “A  vote  is  required  for 
Council  approval  or  amendment  of  a 
fishery  management  plan  (including  any 
proposed  regulations),  a  Coimcil  request 
for  amendment  to  regulations 
implementing  a  plan,  a  Council  finding 
that  an  emergency  exists  involving  any 
fishery  (including  recommendations  for 
responding  to  the  emergency),  or 
Council  comments  to  the  Secretary  on 
fishery  management  plans  or 
amendments  developed  by  the 
Secretary.  On  a  matter  for  which  a  vote 
is  required  under  this  paragraph 
(a)(3)(i).  a  vote  may  not  be  taken  until 
the  motion  before  the  Council  is 
recorded  in  written  form  visible  to  each 
Council  member  present  and  the  public. 
The  written  motion,  as  voted  on,  must 
be  preserved  as  part  of  the  record  or 
minutes  of  the  meeting.  For  a  vote  on  a 
Council  finding  that  an  emergency 
exists  in  a  fishery,  the  exact  number  of 
votes  (for,  against,  and  abstaining)  must 
be  preserved  as  part  of  the  record  of  the 
meeting. 

***** 

[FR  Doc.  93-23643  Filed  9-24-93;  8:45  am! 
BILUNG  CODE  3610-22-M 


50  CFR  Part  675 

[Docket  No.  921185-3021;  I.D.  0920938] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  the  offshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  allowance  of  ^e  total  allowable 
catch  (TAC)  of  pollock  for  the  offshore 
component  in  the  BS. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  September  22. 1993,  until 
12  midnight.  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Memagement  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(2).  the 
final  1993  initial  specifications  for 
groundfish  in  the  BSAI  (58  FR  8703, 
February  17, 1993),  and  a  subsequent 
reserve  release  (58  FR  44136,  August  19. 
1993),  established  the  allowance  of 
pollock  TAC  for  vessels  catching 
pollock  for  processing  by  the  offshore 


component  in  the  BS  as  781,625  metric 
tons  (mt). 

The  Director  of  the  Alaska  Region. 
N'MFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  allowance  of 
pollock  TAC  for  the  offshore  component 
in  the  BS  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  771,625  mt,  with  10,000  mt  to  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  BS. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
offshore  component  in  the  BS.  effective 
from  12  noon  A.l.t.,  September  22, 

1993,  until  midnight.  A.l.t.  December 
31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  September  21, 1993. 

David  S.  Crestin, 

ActJng  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-23557  Filed  9-22-93;  11:24  ami 
BILUNC  CODE  3510-22-W 


50290 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart78 

[Docket  No.  93-044-1] 

Official  Brucellosis  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  brucellosis  regulations  by  adding  the 
D-Tec<»  Brucella  A  test  to  the  list  of 
official  tests  for  brucellosis  in  cattle  and 
bison.  We  believe  this  action  is 
warranted  because  the  D-Tec«*  Brucella 
A  test  has  exhibited  a  high  degree  of 
specificity  in  identifying  Brucella 
abortus  antibodies. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  27, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
044—1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  D.  Kopec,  Senior  Sta^ 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Sta^,  VS,  APHIS,  USDA, 
room  731,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-6188. 
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SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  an  infectious  disease  of 
animals  and  humans  caused  by  bacteria 
of  the  genus  Brucella.  The  principal 
control  hosts  are  cattle,  bison,  and 
swine.  In  its  principal  animal  hosts, 
brucellosis  is  characterized  by  abortion 
and  impaired  fertility.  The  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
and  State  animal  health  officials  are 
working  cooperatively  to  eradicate 
brucellosis  from  domestic  cattle,  bison, 
and  swine.  To  help  prevent  the  spread 
of  the  disease,  the  regulations  in  9  CFR 
part  78  (referred  to  below  as  the 
regulations)  govern  the  interstate 
movement  of  these  animals. 

The  regulations  designate  certain  tests 
as  official  tests  for  determining  the 
brucellosis  status  of  cattle,  bison,  and 
swine.  Interstate  movement 
requirements  are  based,  in  part,  on  the 
disease  status  of  an  animal. 

Additionally,  owners  of  animals 
determined  to  be  infected  with  or 
exposed  to  brucellosis,  based  on  the 
results  of  an  official  test,  may  be  eligible 
for  Federal  indemnity  if  the  animals  are 
destroyed  because  of  the  disease. 

The  official  tests  include  both 
“presumptive”  and  "diagnostic”  tests. 
Presumptive  tests  are  preliminary  tests 
that  ofrer  greater  sensitivity  than  other 
tests.  Presumptive  tests  identify  more 
brucellosis-infected  animals  than  other 
tests,  but  they  also  produce  positive 
readings  for  animals  that  are  not 
infected,  such  as  those  that  have  been 
vaccinated  against  brucellosis.  A 
positive  result  for  reasons  other  than 
brucellosis  infection  is  considered  a 
"false  positive.”  Because  presumptive 
tests  may  result  in  false  positives, 
animals  that  test  positive  to  a 
presumptive  test  may  then  be  tested 
with  a  diagnostic  test.  Diagnostic  tests 
usually  provide  greater  specificity, 
which  means  they  better  distinguish 
brucellosis-infected  animals  from  "false 
positives.”  In  addition  to  sensitivity  and 
specificity,  reproducibility  is  a  measure 
of  the  accuracy  of  a  test.  The  more  often 
a  test  yields  the  same  results  when 
conducted  on  the  same  sample,  the 
greater  its  reproducibility,  and  the  more 
accurate  it  is. 

Synbiotics  Corporation  of  San  Diego, 
CA,  has  develop^  the  D-Tec®  Brucella 
A  test  for  identifying  Brucella  abortus 
infection  in  cattle  and  bison.  This 
automated  serologic  test  has  been 


shown  to  have  a  high  degree  of 
specificity  and  reproducibility.  The 
United  States  Animal  Health 
Association  recommended  approval  of 
the  D-Tec®  Brucella  A  test  as  a 
diagnostic  test  for  brucellosis  in  cattle 
and  bison  in  1991.  However,  before 
taking  action,  we  determined  that 
additional  field  trials  should  be 
conducted.  The  field  trials  that  took 
place  later  in  1991  and  1992  confirmed 
the  high  degree  of  specificity  and 
reproducibility  of  the  D-Tec®  Brucella 
A  test. 

Therefore,  we  are  proposing  to  amend 
§  78.1  of  the  regulations  to  add  the  D- 
Tec®  Brucella  A  test  to  the  list  of 
official  tests  for  brucellosis  in  cattle  and 
bison.  This  change  would  not  require 
Federal  and  State  animal  health  officials 
to  use  this  test  in  conducting  brucellosis 
testing,  but  it  presents  an  option  that  we 
believe  would  be  an  asset  to  brucellosis 
surveillance  efiorts.  Most  States  already 
own  the  equipment  required  to  run  the 
D-Tec®  Brucella  A  test,  and  results  can 
be  obtained  quickly.  Because  this  test 
would  help  animal  health  officials 
investigate  "false  positive”  reactions  to 
presumptive  tests,  it  would  also  benefit 
producers  who  have  had  cattle  or  bison 
moved  to  slaughter  or  held  under 
quarantine  as  a  result  of  "false  positive” 
reactions. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  rule  change  would  not 
add  any  costs  for  agricultural  producers. 
Instead,  it  would  benefit  farmers  and 
ranchers  who,  without  access  to  this  or 
the  other  available  diagnostic  tests. 
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quarantine  or  destroy  animals  on  the 
basis  of  "false  positive”  reactions  to 
presumptive  tests.  We  estimate  that 
between  200  and  300  animals  are 
unnecessarily  slaughtered  or 
quarantined  each  year  after  having 
falsely  tested  positive  on  presumptive 
tests.  These  losses  would  be  prevented 
by  the  use  of  diagnostic  tests.  The 
addition  of  the  D-Tec®  Brucella  A  test 
as  an  official  test  would  prevent  losses 
to  farmers  and  ranchers  if  they  opt  to 
use  it.  While  losses  as  a  result  of  false 
positives  affect  only  a  few  farmers  and 
ranchers  each  year,  the  proposed  action 
could  modestly  benefit  all  those  entities 
that  avail  themselves  of  the  D-Tec® 
Brucella  A  test. 

The  proposed  action  is  expected  to 
have  a  beneficial  effect  on  the  producer 
of  the  D-Tec®  Brucella  A  test  and  a 
negligible  negative  impact  on  the  only 
other  producer  of  diagnostic  tests.  Both 
producers  are  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  writh  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78,  would  be 
amended  as  follows: 


pArT  7S-BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  114g, 

115, 117, 120, 121, 123-126, 134b,  134f;  7 
CFR  2.17,  2.51,  and  371.2(d). 

Subpart  A — [Amended] 

2.  In  §  78.1,  in  the  definition  of 
Official  test,  paragraph  (a)(ll)  would  be 
redesignated  as  (a)(12),  and  a  new 
paragraph  (a)(ll)  would  be  added  to 
read  as  follows: 

$78.1  Definitions. 

•  *  *  tl  • 

Official  test. 

(a)*  *  * 

(11)  D-Tec®  Brucella  A  test.  An 
automated  serologic  test  to  determine 
the  brucellosis  disease  status  of  test- 
eligible  cattle  and  bison  when 
conducted  according  to  instructions 
approved  by  APHIS.  The  degree  of 
reactivity  is  measured  by  the  ratio  of  the 
average  optical  density  of  the  sample  to 
that  of  the  Negative  Control  (S/N)  and 
is  expressed  as  Percent  Inhibition  (1-S/ 
N)  X  100.  The  brucellosis  disease  status 
of  the  animals  is  classified  according  to 
the  following  established  criteria: 


Percent  inhibition 

Classifica¬ 

tion 

Less  than  or  equal  to  40  percent 

Negative. 

Greater  than  40  percent  arxl _ 

Suspect 

less  than  or  equal  to  70  percent . 

Greater  than  70  percent  . 

Reactor. 

•  •  *  *  « 

Done  in  Washington,  DC,  this  21st  day  of 
September  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspetdion  Services. 

(FR  Doc.  93-23627  Filed  9-24-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PARTS  200,  230, 239, 270  and 
274 

[Release  Nos.  33-7015;  IC-19722;  File  No. 
S7-26-031 

RIN  3235-AF96 

Post-Effective  Amendments  to 
Investment  Company  Registration 
Statements 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  amendments  to  rules 
and  forms;  reproposal  of  rule. 


SUMMARY:  The  Commission  is 
publishing  for  comment  proposed 
revisions  to  the  procedures  by  which 
investment  companies,  including 
insurance  company  separate  accounts, 
file  post-effective  amendments  to 
registration  statements.  The  proposed 
revisions  would  simplily  the  operation 
of  the  current  rules  and  expand  the 
conditions  under  which  post-effective 
amendments  filed  by  investment 
companies  are  permitted  to  become 
effective  automatically.  The 
Commission  also  is  reproposing  a  rule 
providing  procedures  by  which  closed- 
end  interval  companies  file  post¬ 
effective  amendments  and  subsequent 
registration  statements. 

DATES:  Comments  on  the  proposed 
amendments  should  be  received  on  or 
before  November  26, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  C. 
Katz,  Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-26- 
93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Bishop.  Attorney,  or  Kenneth 
J.  Berman,  Deputy  Office  ^ief,  (202) 
272-2107,  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(“Commission”)  today  is  publishing  for 
comment:  (1)  Amendments  to  rule  485 
(17  CFR  230.485)  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.) 
(“Securities  Act”),  the  rule  under  which 
post-effective  amendments  to 
registration  statements  filed  by  open- 
end  management  investment  companies 
(“mutual  fimds”)  and  unit  investment 
trusts  (“UITs”)  (collectively,  “funds”) 
are  permitted  to  become  effective 
automatically;  (2)  an  amendment  to 
Form  N-SAR  (17  CFR  274.101),  the 
periodic  report  filed  by  investment 
companies;  (3)  rescission  of  rule  486 
under  the  Securities  Act  (17  CFR 
230.486),  whicii  is  the  counterpart  to 
rule  485  for  post-effective  amendments 
filed  by  insurance  company  separate 
accounts  (“separate  accounts”)  that 
issue  variable  annuity  and  variable  life 
insurance  contracts  (these  separate 
accounts  would  be  eligible  to  use  rule 
485):  (4)  reproposal  of  rule  485a  (to  be 
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redesignated  as  rule  486),'  which  would 
establish  procedures  for  closed-end 
inter\'al  funds  similar  to  the  proposed 
amendments  to  rule  485;  (5) 
amendments  to  Form  N-IA  (17  CFR 
239.15A,  274.11A).  the  registration  form 
used  by  mutual  funds  to  register  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  et  seq.)  (“1940  Act”) 
and  to  register  securities  under  the 
Securities  Act  (15  U.S.C.  77a  et  seq.). 
Form  N-2  (17  CFR  239.14,  274.11a-l). 
the  registration  form  used  by  closed-end 
management  investment  companies  to 
register  under  the  1940  Act  and  to 
register  securities  under  the  Securities 
Act;  Form  N-3  (17  CFR  274.11b  and 
239.17a).  the  registration  form  used  by 
separate  accounts  that  offer  variable 
annuity  contracts  and  are  organized  as 
management  investment  companies, 
and  Form  N-4  (17  CFR  274.11c  and 
239.17b),  the  registration  form  used  by 
separate  accounts  that  offer  variable 
annuity  contracts  and  are  organized  as 
UITs;  (6)  technical  and  conforming 
amendments  to  rule  6e-3(T)  under  the 
1940  Act  (17  CFR  270.6e-3(T))  and  rule 
487  under  the  Securities  Act  (17  CFR 
230.487);  and  (7)  amendments  to  rule 
30-5  of  the  Commission  Rules  of 
Practice  (17  CFR  200.30-5). 

I.  Background 

Mutual  funds  and  UITs,  because  they 
continuously  offer  their  shares  to  the 
public,  are  in  continuous  registration 
under  the  Securities  Act.  In  order  to 
prevent  their  prospectuses  from 
becoming  stale, z  these  companies 
update  their  registration  statements  at 
least  annually  by  filing  post-effective 
amendments.3  Section  8(c)  of  the 
Securities  Act  (15  U.S.C.  77h(c)) 
provides  that  a  post-effective 
amendment  to  a  registration  statement 
“shall  become  effective  on  such  date  as 
the  Commission  may  determine,  having 
due  regard  to  the  public  interest  and  the 
protection  of  investors.”  Under  this 
provision,  issuers  filing  post-effective 
amendments  must  request  that  these 
amendments  be  made  effective  by  the 
Commission  or  the  Commission  staff, 
under  delegated  authority.'* 


'  See  Investment  Company  Act  Rel.  No.  19391 
(April  7. 1993)  (58  FR  19361  (April  14, 1993)). 

*  Section  10(a)(3)  of  the  Securities  Act  (15  U.S.C. 
77i(a)(3))  provides  that  the  information  in  a 
prospectus  that  is  used  more  than  nine  months  after 
its  effective  date  must  be  as  of  a  date  no  more  than 
sixteen  months  prior  to  such  use. 

3  Another  method  of  updating  prospectuses  is 
"stickering.”  Stickers,  which  are  afhxed  to 
prospectuses,  are  used  to  update  certain  types  of 
information  (but  not  year-end  Tinancial  statements). 
Rule  497  under  the  S^urities  Act  (17  CFR  230.497) 
requires  funds  using  stickered  prospectuses  to  file 
the  prospectuses  with,  or  mail  them  for  Filing  to,  the 
Commission  prior  to  their  use. 

« 17  CFR  200.30-5(b). 


To  expedite  the  processing  of  post¬ 
effective  amendments,  reduce  the 
amount  of  staff  time  devoted  to  review 
of  routine  filings,  and  permit  funds  to 
assume  greater  responsibility  for 
compliance  with  the  disclosure 
requirements  of  the  Securities  Act.  the 
Commission  in  1980  adopted  rule  485 
under  the  Securities  Act,  which  permits 
post-effective  amendments  to  fund 
registration  statements  to  become 
effective  automatically  (i.e.,  without 
Commission  or  staff  action)  under 
certain  conditions.*  Post-effective 
amendments  eligible  to  be  Tiled  under 
paragraph  (b)  of  rule  485  (“B- 
Amendments”),  which  may  only  be  for 
one  or  more  of  the  purposes  specified  in 
the  rule,  may  become  effective 
immediately  upon  filing  or,  at  the 
option  of  the  fund,  up  to  20  days  after 
filing.  All  other  post-effective 
amendments  are  filed  under  paragraph 

(a)  of  rule  485  (“A-Amendments”),  and 
become  effective  60  days  after  filing  or, 
at  the  option  of  the  fund,  up  to  80  days 
after  filing.  Rule  486  provides  the  same 
procedures  for  post-effective 
amendments  to  registration  statements 
of  separate  accounts.  After  reviewing 
the  operation  of  rules  485  and  486  since 
their  adoption,  the  Commission  has 
concluded  that  certain  changes  in  those 
rules  may  be  appropriate. 

II.  Discussion 

1.  Revision  of  Paragraph  (b)  of  Rale  485 

The  Commission  is  proposing  several 
amendments  that  would  simplify  the 
operation  of  paragraph  (b)  of  rule  485 
and  expand  the  ability  of  a  fund  to  file 
B-Amendments.  Under  the 
amendments,  a  fund  could  file  a  B- 
Amendment  to  make  non-material 
changes  in  its  registration  statement  and 
to  include  or  update  the  investment 
performance  information  required  by 
Item  5A  of  Form  N-IA  (17  CFR  239.15A 
and  274. 11  A).  By  reducing  the 
complexity  of  the  rule,  the  amendments 
to  Rule  485  should  reduce  uncertainty 
on  the  part  of  funds  and  their  counsel 
when  determining  whether  a  post¬ 
effective  amendment  is  eligible  for 
automatic  effectiveness  under  paragrapn 

(b)  and  reduce  staff  time  devoted  to 
routine  filings. 

Paragraph  (b)  of  rule  485  currently 
sets  forth  two  conditions  for  filing  B- 
Amendments.  The  first  condition  limits 


sSee  Investment  Company  Act  Re).  No.  11315 
(Aug.  25, 1980)  (45  FR  57702  (Aug.  29. 1980)).  The 
Commission  also  has  proposed  a  similar  rule,  rule 
485a.  for  closed-end  funds  that  periodically  offer  to 
repurchase  their  shares  pursuant  to  rule  23c-3 
under  the  1940  Act.  The  Commission  is 
redesignating  proposed  rule  485a  as  rule  486  and 
is  reproposing  the  rule  to  reflect  the  proposed 
amendments  to  rule  485. 


use  of  the  paragraph  to  post-effective 
amendments  filed  for  one  of  four 
purposes.  Funds  may  use  paragraph  (b) 
if  the  post-effective  amendment  is  filed 
as  permitted  by  section  24(e)(1)  of  the 
Investment  Company  Act  of  1940 
(“1940  Act”)  (15  U.S.C.  80a-24(e)(l))  for 
the  purpose  of  increasing  the  amount  of 
securities  offered;  *  registering  an 
indefinite  amount  of  securities  as 
permitted  by  section  24(0  of  the  1940 
Act  (15  U.S.C.  8Oa-24(0);^  or  updating 
financial  statements  within  four  to  six 
months  after  the  effective  date  of  the 
registration  statement.*  Finally, 
paragraph  (b)  may  be  used  to  amend  the 
registration  statement  to  update 
financial  statements  “and  other 
information”  as  required  by  section 
10(a)(3)  of  the  Securities  Act  and  “in 
conjunction  therewith”  to  make  “such 
other  non-material  changes  as  the 
registrant  deems  appropriate.”* 

The  second  condition  limits  the  use  of 
a  B-Amendment  if  certain  material 
changes  have  occurred  since  the  date  of 
the  fund’s  last  filing.  Paragraph  (b)(2) 
sets  forth  six  events  any  of  which,  if 
they  have  occurred  since  a  previous 
filing,  preclude  use  of  paragraph  (b), 
since  they  presumably  would  result  in 
material  changes  to  the  registration 
statement.**  In  addition,  paragraph 
(b)(3)  of  the  rule  requires  the  fund  to 
represent  that  no  material  event  (other 
than  one  of  the  permitted  events  listed 
in  paragraph  (b)(1))  has  occurred  since 
the  latest  of  three  dates.**  The  purpose 
of  this  representation  is  to  prevent  filing 
of  an  updating  amendment  (under 
paragraph  (b)(l)(iii))  to  disclose  the 
occurrence  of  a  material  event. 

Although  paragraph  (b)(1)  of  rule  485 
provides  that  a  B-Amendment  may  be 
used  to  make  non-material  changes  only 


•'Paragraph  (b)(l)(i)  (17  CFR  230.485(b)(l)(i)). 

'  Paragraph  (b)(l)(ii)  (17  CFR  230.485(b)(l)(ii)). 

"Paragraph  (b)(l)(iv)  (17  CFR  230.485(b)(l)(iv)). 

"Paragraph  (b)(l)(iii)  (17  CFR  230.485(b)(l)(iii)). 

"’See  Investment  Company  Act  Rel.  No.  11114 
(Apr.  3. 1980)  (45  FR  24500  (Apr.  10, 1980)).  These 
events  are:  termination  of  an  investment  advisory 
contract:  a  change  in  investment  objectives  or 
policies:  suspension  of  sales  or  redemptions  of  the 
fund’s  securities;  resignation  of  any  of  the  fund's 
directors^a  change  in  the  fund's  independent 
public  accountant:  and.  in  the  case  of  a  UIT  whose 
assets  do  not  consist  solely  of  securities  issued  by 
a  management  investment  company,  a' substitution 
by  the  depositor  or  trustee  of  the  trust  of  securities 
held  by  the  trust  with  a  value  of  Five  percent  or 
more  of  the  trust’s  net  assets.  Paragraph  (b)(2),  in 
effect,  prevents  B-Amendments  Filed  under  - 
paragraph  (b)(l)(iii)  from  being  used  initially  to 
disclose  these  events  because  it  provides  that  they 
may  not  have  occurred  since  the  later  of  the 
effective  dates  of  the  fund's  registration  statement 
or  its  most  recent  post-effective  amendment. 

>  <  These  three  dates  are:  The  effective  date  of  the 
fund's  registration  statement,  the  effective  date  of 
the  fund's  most  recent  post-effect ive  amendment, 
and  the  date  of  Filing  of  the  fund’s  most  recent  A- 
Amendment. 
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in  conjunction  with  annual  updating,  in 
practi(%  the  staff  has  permitted  the  filing 
of  B'Amendments  making  non-material 
changes  at  any  time.  In  addition,  the 
limitations  of  paragraph  (b)(2)  have 
rarely,  if  ever,  been  relevant  to  a 
determination  as  to  whether  a  Tiling 
could  be  made  under  paragraph  (h), 
since  the  events  it  describes  would 
clearly  result  in  material  changes  and 
preclude  the  fund  from  making  the 
representation  required  by  paragraph 
(b)(3).  Finally,  paragraph  (b)  has  caused 
some  confusion  because  some  of  its 
terms  speak  of  “purposes”  for  which  an  . 
amendment  is  filed  and  others  speak  of 
“events”  that  hjave  occurred. 

To  better  reflect  the  actual 
administration  of  the  rule  and  to 
simplify  its  terms,  the  Commission  is 
proposing  to  (1)  expand  the  list  of 
enumerated  purposes  for  which  an 
amendment  may  be  filed  under 
paragraph  (b)  to  include  the  making  of 
any  non-material  change,  regardless  of 
whether  the  amendment  is  hied  in 
conjunction  with  the  annual  update;  '2 
(2)  delete  the  list  of  events  in  paragraph 
(b)(2)  that  preclude  the  Hiing  of  a  B- 
Amendment;  and  (3)  revise  the 
representation  required  by  paragraph 
(b)(3)  to  require  that  the  fund  represent 
that  the  Hiing  is  solely  for  one  or  more 
of  the  purposes  permitted  by  paragraph 
(b).  The  Commission  is  proposing  to 
retain  the  “materiality”  threshold  for 
use  of  paragraph  (b)  in  circumstances 
where  the  post-effective  amendments 
are  not  limited  to  the  list  of  enumerated 
purposes.  Comment  is  requested  as  to 
whether  the  standard  has  proved  to  be 
workable  for  registrants  and  whether  a 
different  standard  would  provide  greater 
certainty  while  permitting  staff  review 
of  post-effective  amendments  that  may 
raise  legal  or  disclosure  issues. 

2.  Additional  Purposes  for  Post-Effective 
Amendments  Under  Paragraph  485(6) 

The  Commission  also  is  proposing 
three  additional  purposes  for  which 
paragraph  (b)  of  rule  485  may  be  used. 

a.  Discretionary  Authority  To  Permit 
Automatic  Effectiveness 

The  Commission  is  proposing  an 
amendment  to  paragraph  (b)  of  rule  485 


’^See  proposed  paragraph  tbHl)ivii)  of  rule  485, 
which  would  permit  paragraph  (b)  to  bo  used  to 
make  "such  other  non-material  changes  as  the 
registrant  deems  appropriate.”  Typically,  non¬ 
material  changes  include  such  matters  as  changes 
in  the  addresses  or  phone  numbers,  minor  changes 
in  purchase  or  redemption  procedures  and  stylistic 
changes  of  a  non-substantive  nature,  in  addition, 
the  words  “other  information"  in  paragraph 
(b)(l)(iii]  would  be  eliminated  since  other 
information  in  an  updating  amendment  (if  non- 
material)  could  be  updated  under  new  paragraph 
(bMlKvii). 


that  would  allow  the  Commission  to 
permit  certain  types  of  post-effective 
amendments  not  otherwise  eligible  for 
automatic  effectiveness  under  paragraph 
(b)  to  become  effective  automatitxilly 
without  staff  review. The  Commission 
anticipates  this  authority  would  be  used 
only  in  limited  circumstances,  such  as 
where  a  change  in  federal  tax  law 
results  in  the  need  for  substantially 
similar  modifications  to  all  fund 
registration  statements  that,  while 
material,  may  not  raise  the  types  of 
disclosure  Issues  that  require  staff 
review.  Another  circumstance  might 
involve  a  fund  complex  that  makes  one 
filing  that  is  reviewed  by  the  staff  and 
represents,  in  connection  with 
subsequent  filings  by  funds  in  the  same 
complex,  that  only  substantially  similar 
changes  are  being  made.  If  the  changes 
in  the  subsequent  filings  would  not 
raise  different  disclosure  issues, 
automatic  effectiveness  of  these 
subsequent  filings  would  be  permitted. 
Requests  for  permission  to  file  post¬ 
effective  amendments  under  this  new 
paragraph  of  rule  485  could  be  made  by 
a  letter  to  the  Division  of  Investment 
Management 

b.  Delaying  the  Effective  Date  of  a  Post- 
Effective  Amendment  Under  Paragraph 
(a) 

The  Commission  is  proposing  to  add 
to  rule  485  a  new  paragraph  (b)(l)(v)  to  . 
permit  the  use  of  a  B-Amendment  to 
delay  for  up  to  thirty  days  the  effective 
date  of  a  previously  filed  A- 
Amendment.  Currently,  the  only  way 
that  a  fund  may  effect  a  delay  is  to  file 
a  second  A-Amendment  and.  if  the 
desired  delay  is  less  than  sixty  days, 
request  that  the  staff  advance  the 
effective  date  of  that  amendment. 

Since  an  amendment  that  only  delays 
the  effective  date  of  a  previously  Hied 
amendment  would  not  need  review, 
these  amendments  should  be  eligible  for 
filing  under  paragraph  (b).  The  effect  of 
this  proposal  would  be  to  permit  funds 
to  file  A-Amendments  up  to  110  days 
prior  to  the  required  effective  date, 
rather  than  60  to  80  days  as  is  currently 
permitted.''*  The  Commission 
anticipates  that  some  funds  would  file 
their  post-effective  amendments  earlier 


See  proposed  paragraph  [b)(l)(viii). 

■4  The  110  day  period  represents  the  sum  of  the 
80  days  that  paragraph  (a)  permits  between  the 
filing  of  an  amendment  and  its  effective  date  and 
the  30  days  between  that  effective  date  and  the  new 
date  that  could  be  designated  under  paragraph  (b) 
of  rule  485.  Under  the  rule,  nxtre  than  one  dielaying 
amendment  could  be  Tiled,  but  only  for  a  total  delay 
of  no  more  than  30  days.  Currently,  a  fund  can 
extend  the  60  to  80  day  time  period  to  100  days 
prior  to  the  required  effective  date  if  it  can  file  a 
B-Amendment  for  one  of  the  four  enumerated 
purposes. 


than  they  do  now  and  thus  enable  the 
staff  to  spread  its  workload  more  evenly 
during  the  period  between  mid- 
February  and  May  1  when  most  post¬ 
effective  amendments  are  filed. 

To  permit  the  use  of  paragraph  (h)  to 
extend  the  effetiive  dale  of  a  previously 
filed  A-Amendment,  the  Commission  is 
proposing  two  additional  tet;hnitunl 
amendments  to  rule  485; 

(1)  Paragraph  (b)  currently  provides 
that  a  B-Amendment  must  berxime 
effective  no  more  than  twenty  days  after 
filing.  Under  the  proposals,  this 
provision  would  be  inapplicable  to  B- 
Amendments  designating  a  new 
effective  date  for  a  previously  filed  post¬ 
effective  amendment  pursuant  to 
paragraph  (a).  An  amendment  that 
includes  such  a  designation  (which 
may,  in  addition,  contain  amendments 
for  one  or  more  of  the  other  purposes 
listed  in  paragraph  (b)(1))  could  he  filed 
at  any  time  subsequent  to  the  filing  of 
the  A-amendment  for  which  it  makes 
that  designation,  and  could  extend  the 
original  effec:tive  date  up  to  thirty  days. 
Comment  is  requested  on  whether  the 
maximum  period  between  the  filing  of 
B-Amendments  not  designating  a  new 
effective  date  and  the  effective  date 
should  also  be  thirty  (rather  than 
twenty)  days. 

(2)  Paragraph  (d)  of  rule  485  provides 
that  a  B-Amendment  will  not  prevent  a 
previously-filed  A-Amendment  from 
becoming  effective  if  the  effective  date 
of  the  B-Amendment  is  the  same  as  that 
of  the  earlier  amendment.  This 
paragraph  would  be  revised  to  provide 
that  the  previously  filed  A- Amendment 
(or  any  previously  filed  B-Amendments) 
will  b^ome  effective  on  the  new 
effective  date  designated  by  the  B- 
Amendment.  This  paragraph  would  also 
be  reorganized  to  make  it  clearer. 

c.  Disclosure  in  Response  to  Item  5A  of 
Form  N-IA 

The  list  of  enumerated  purposes  for 
filing  B-Amendments  also  would  be 
expanded  to  include  the  description  of, 
or  changes  to,  the  management’s 
discussion  of  fund  performance 
provided  in  response  to  recently 
adopted  Item  5A  of  Form  N-1A.''> 


•’This  provision  permits  the  common  practice  of 
filing  an  A-Amendment  reflecting  textual 
prospectus  revisions  and  later  filing  a  B- 
Amendment  to  update  financial  statements  as  they 
become  available  and  designating  the  stated 
effective  date  of  the  A-Amendmeni  as  the  effective 
date  for  the  B-Amendment. 

‘"See  Investment  Company  Act  Rel.  No.  1S382 
(April  6,  1993)  |58  KR  19050  (.*.pf.  12.  1993)).  Item 
5A  requires  a  fund  to  provide,  either  in  its 
prospectus  or  annual  report,  a  management's 
discussion  of  investment  performance  consisting  of 
(i)  a  discussion  of  the  factors,  strategies,  and 
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Because  the  information  provided  in 
response  to  this  item  will  change  every 
year,  it  appears  necessary  to  permit 
prospectuses  that  contain  this 
information  to  be  filed  under  paragraph 
(b)  of  rule  485. 

Comment  is  requested  on  whether 
there  are  additional  speciHed  purposes 
that  should  be  included  in  paragraph  (b) 
and  for  which  automatic  effectiveness 
should  be  provided. 

3.  Additional  Amendments  to  Rule  485 

a.  Compliance  With  Fonn  N-SAR  Filing 
Requirements 

The  Commission  is  proposing  that  use 
of  paragraph  (b)  of  rule  485  be 
conditioned  upon  a  fund's  having  on 
Tile  with  the  Commission  a  current 
report  on  Form  N-SAR.  Rules  30a-l  and 
30bl-l  under  the  1940  Act  (17  CFR 
270.30a-l  and  270.30bl-l),  require, 
respectively,  UITs  to  file  a  report  on 
Form  N-SAR  annually  and  management 
investment  companies  to  file  that  report 
semi-annually.  •*A.s  many  as  ten  percent 
of  funds  may  fail  to  file  these  reports  on 
a  timely  basis.  The  staff  believes  that  the 
failure  to  file  these  reports  may  result 
from  insufficient  attention  to  the 
obligations  imposed  by  these  reporting 
rules. 

The  information  reported  on  form  N- 
SAR  is  important  to  the  Commission  for 
several  reasons.  First,  the  information  in 
a  fund’s  rei)ort  may  signal  the  need  for 
an  inspection  of  the  fund.  Second,  the 
information  may  trigger  a  heightened 
level  of  review  of  disclosure  documents 
filed  with  the  Commission.'’  To  the 
extent  that  reports  on  Form  N-SAR  have 
not  been  timely  filed,  the  Commission 
may  not  have  been  alerted  to  the  need 
for  this  review.  Third,  it  permits  the 


techniques  that  materially  affected  its  performance 
during  the  prior  Hscal  year  and  (ii)  a  line  graph 
comparison  of  its  performance  to  that  of  an 
appropriate  broad-based  securities  market  index 
over  the  last  ten  years. 

See  proposed  paragraph  (b)(l)(v).  A  fund  can 
include  this  information  in  its  annual  report  in  lieu 
of  its  prospectus.  When  Item  5 A  was  adopted,  rule 
485  was  not  amended  because  it  appeared  that 
substantially  all  funds  would  include  the 
management’s  discussion  in  their  annual  reptort. 
However,  many  funds  have  since  included,  or 
indicated  that  they  would  prefer  to  include,  the 
management's  discussion  in  prospectuses  or 
combined  prospectus/annual  reports.  Permitting 
these  post -effective  amendments  to  be  filed  under 
paragraph  (b)  would  alleviate  administrative 
burdens  on  both  funds  and  the  Commission.  The 
Commission  intends  to  review  the  management's 
discussion  disclosure  in  prospectuses  periodically 
together  with  the  same  disclosure  in  annual  reports 
to  shareholders. 

••In  addition,  rule  30bl-3  (17  CFR  270.30bl-3) 
requires  a  management  investment  company  that 
chwges  its  Rscal  year  to  file  a  transition  report  on 
Form  N-SAR. 

■•For  example,  the  Commission  staff  may  decide 
to  review  B-Amendments  that  are  not  ordinarily 
reviewed. 


Commission  to  compile  and  maintain  a 
statistical  database  on  the  investment 
com.pany  industry;  this  compilation  is 
useful  in  developing  regulatory  policy. 

To  better  ensure  compliance  with 
these  rules,  proposed  paragraph  (b)(4) 
would  preclude  a  fund  from  filing  B- 
Amendments  if  by  the  date  of  filing  it 
had  failed  to  file  a  report  on  Form  N- 
SAR  for  the  most  recent  period  for 
which  a  filing  was  required.20  This 
requirement  would  ensure  that  only 
funds  meeting  this  important  reporting 
requirement  would  be  allowed  to  take 
advantage  of  the  benefits  of  rule  485(b). 
A  fund  that  had  failed  to  file  the  Form 
N-SAR  for  the  most  recent  period 
would  therefore  be  required  to  file  any 
post-effective  amendment  under 
paragraph  (a).2i  A  fund  could  resume 
using  paragraph  (b)  of  rule  485  when  it 
had  filed  the  report  due  for  that  period. 

In  addition,  tne  Commission  is 
proposing  amendments  to  the 
instructions  to  Form  N-SAR  to  set  forth 
the  procedures  for  addressing  a  failure 
to  file  in  the  event  one  or  more  filings 
have  been  missed.  These  procedures  are 
designed  to  coordinate  updating  with 
the  requirements  of  the  Commission’s 
data  base  generated  by  Form  N-SAR.22 


>0  Rule  12b-25(a)  under  the  Securities  Exchange 
Act  of  1934  (17  CFR  240.1 2l>-25(a))  ("Exchange 
Act")  provides  that  a  fund  that  fails  to  File  a  report 
on  Form  N-SAR  within  the  prescribed  time  period 
(within  sixty  days  after  the  close  of  its  fiscal  year, 
for  any  fund,  and  within  sixty  days  after  the  close 
of  its  second  fiscal  quarter  with  respect  to  funds 
other  than  UITs)  for  that  report  must  file,  no  later 
than  one  business  day  after  the  due  date,  a  Form 
12b-25  disclosing  the  inability  to  file  the  report 
timely  and  the  reasons  therefor.  Rule  12b-25(b)  (17 
CFR  240.12b-25(b))  provides,  however,  that  a  report 
on  Form  N-SAR  that  cannot  be  filed  without 
unreasonable  expense  or  effort  is  deemed  filed  on 
the  due  date  if  it  is  filed  no  later  than  fifteen  days 
following  the  prescribed  due  date  and  the  other 
conditions  of  the  rule  are  satisfied.  Paragraph  (b)(4) 
would  not  be  applicable  to  a  fund  that  has  delayed 
filing  a  report  on  Form  N-SAR  as  permitted  by  rule 
12b-25(b). 

2>  Because  funds  hie  registration  statements  under 
the  Securities  Act  to  offer  their  shares,  they  are, 
under  section  lS(d)  of  the  Exchange  Act  (IS  U.S.C 
7B0(d)),  subject  to  the  reporting  requirements  of  the 
Exchange  Act.  While  section  30(c]  of  the  1940  Act 
(15  U.S.C  80a-29(c))  and  rule  30a-l  thereunder 
provide  that  the  filing  of  reports  on  Form  N-SAR 
satisfies  the  requirements  of  the  Exchaiue  Act,  they 
do  not  preclude  the  imposition  of  the  (lenalties  and 
other  relief  which  the  ^change  Act  provides  for 
failure  to  file  reports.  Therefore,  the  failure  to  file 
a  report  on  Form  N-SAR  could  result  in  the 
suspension  of  a  fund's  registration  under  the  1940 
Act,  see  section  B(e)  (15  U.S.C.  80a-8(e)),  and  could 
also,  under  both  the  Exchange  Act  and  the  1940 
Act,  result  in  a  fine  or  the  imposition  of  injunctive 
relief,  see  sections  32(b)  and  21(e)  of  the  Exchange 
Act  (15  U.S.C  78ff(b)  and  78u(e))  and  sections  49 
and  42(d)  of  the  1940  Act.  (15  U.S.C.  80a-48  and 
80a-41(d)) 

A  report  on  Form  N-SAR  is  updated  by 
providing  the  information  that  constitutes  the  most 
current  response  to  the  items  in  the  form.  Where  the 
response  to  certain  items  has  not  changed,  the  fund 
ne^  not  respond  to  it.  Under  the  proposed 


Compliance  with  the  updating 
procedures  would  not  preclude  the 
Commission  from  subsequently  taking 
enforcement  action  against  a  fund  for  its 
failure  to  file  reports  on  a  timely  basis. 

b.  Post-Effective  Amendments  Adding 
Series 

The  Commission  is  proposing  that 
rule  485  be  amended  to  add  a  new 
paragraph  (e)  that  would  prevent  the  use 
of  rule  485  for  an  amendment  that  adds 
a  series  to  an  open-end  management 
investment  company. 23  Consequently,  a 
post-effective  amendment  that  adds  a 
series  would  not  automatically  become 
effective  but  would,  under  section  8(c) 
of  the  Securities  Act,  become  effective 
only  when  the  staff  declares  it  effective 
pursuant  to  delegated  authority.24 

A  post-effective  amendment  adding  a 
series  is  often  substantially  equivalent 
to  an  initial  registration  statement  for  a 
fund  because  of  the  amount  of  new 
disclosure  in  the  amendment  and  the 
significance  of  the  disclosure  issues 
presented.  The  sixty  day  period  for  an 
A-Amendment  to  become  automatically 
effective  often  does  not  provide  an 
adequate  opportunity  to  complete  the 
disclosure  review  process.25  "The 


instruction,  a  fund  that  has  failed  to  file  a  prior 
report  on  Form  N-SAR  would  update  those  items 
(such  as  financial  information)  that  are  no  longer 
current  to  reflect  the  most  current  information  (as 
opposed  to  providing  all  interim  changes  in  that 
information  from  the  last  report  Eled).  However,  the 
proposed  instruction  would  provide  that  if  the 
updating  report  is  the  one  required  to  be  filed  after 
the  fund's  fiscal  year-end,  and  the  fund  had  failed 
to  file  its  prior  mid-year  report,  the  fund  would  be 
required  first  to  file  the  most  recently  omitted  mid¬ 
year  report  and  then  to  file  its  year-end  report.  If 
the  updating  report  is  the  one  required  to  be  filed 
at  mid-year,  the  fund  would  not  be  required  to  file 
any  previously  omitted  report  unless  requested  to 
do  so  by  the  Commission  or  the  Director  of  the 
Division  of  Investment  Management  under 
delegated  authority. 

J-' Open-end  investment  companies  often  organize 
themselves  as  series  companies  and  offer  investors 
an  opportunity  to  invest  in  one  or  more 
"portfolios.”  each  of  which  has  a  speciHc 
investment  objective.  The  company  will  offer  a 
series  or  class  of  shares  which  represents  an  interest 
in  the  portfolio  in  which  the  Investor  desires  to 
participate.  Proposed  paragraph  (e)  would  permit 
an  amendment  that  adds  a  series  to  a  unit 
investment  trust  offering  periodic  piayment  plan 
certiHcates,  including  variable  annuity  and  variable 
life  insurance  contracts,  to  be  filed  under  rule  485; 
however,  the  management  companies  in  which  they 
invest  would  have  to  file  a  pcst-effective 
amendment  under  section  8(c)  with  respect  to  the 
series. 

17  CFR  200.30-5.  Proposed  amendments  to  the 
cover  pages  to  Form  N-IA,  Form  N-3  and  Form  N- 
4  would  require  registrants  filing  post-effective 
amendments  to  add  a  series  to  check  a  box 
indicating  that  the  filing  would  be  declared 
effective  under  section  8(c).  Also,  proposed 
amendments  to  the  cover  pages  of  Form  N-3  and 
Form  N-4  would  replace  the  references  to  rule  486 
with  references  to  rule  485. 

^  The  Division  in  most  cases  makes  conunents  on 
an  A-Amendment  within  thirty  days  after  the  Hling 
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proposed  change  would  give  the  staff 
the  time  to  review  an  amendment 
adding  a  new  series  comparable  to  the 
time  period  for  reviewing  the  initial 
filing  of  a  fund.  A  fund  complex  that  is 
adding  a  series  to  an  existing  fund 
would  be  given  equal  treatment  with  a 
fund  complex  that  is  adding  a  new  fund. 

c.  Compliance  With  the  Conditions  for 
Use  of  Paragraph  (b)  of  Rule  485 

The  Commission  is  proposing  to  add 
to  rule  485  a  new  paragraph  (c)(2)  under 
which  the  Commission  may  suspend  the 
ability  of  a  fund  to  use  paragraph  (b)  if 
a  fund  designates  an  amendment  as  a  B- 
Amendment  when  it  is  not  eligible  to 
use  that  paragraph.^*  This  new 
provision  would  be  similar  to  paragraph 
(c)  of  rule  487  (17  CFR  230.487(c)) 
under  which  the  Commission  may 
suspend  the  ability  of  a  unit  investment 
trust  to  file  registration  statements  that 
are  eligible  to  become  effective 
immediately  emd  without  staff  review  if 
the  trust  fails  to  comply  with  the 
conditions  for  using  rule  487. 

There  have  been  several  instances  of 
funds  using  paragraph  (b)  for 
amendments  that  should  have^een  filed 
under  paragraph  (a)  of  the  rule.  In  some 
cases  these  amendments  have  raised 
substantive  or  legal  issues  both  with 
respect  to  the  disclosure  contained 
therein  and  with  respect  to  compliance 
with  the  1940  Act.27  To  deter  misuse  of 
paragraph  (b),  the  Commission  is 
proposing  to  add  a  new  paragraph  (c)(2) 
to  allow  the  Commission  to  suspend  the 
ability  of  a  fund  to  use  paragraph  (b)  of 
rule  485  if  the  fund  does  not  comply 
with  the  conditions  for  its  use.2«  If  the 


of  the  amendment.  Funds,  however,  often  need  time 
thereafter  to  respond  to  staff  comments,  and  the 
staff  then  needs  time  to  review  the  funds’  responses 
to  these  conunents. 

»  Paragraph  (c)  of  rule  485  currently  permits  the 
Commission  to  suspend  the  effectiveness  of  a 
particular  A-Amendment  if  that  amendment  is 
incomplete  or  inaccurate  in  any  material  resptect.  It 
does  not  provide  for  suspension  of  the  ability  to  use 
the  rule  for  future  post-effective  amendments  when 
the  rule  is  misused. 

J’For  example,  funds  have  filed  B-Amendments 
to  add  series  or  portfolios  or  to  adopt  “soft  dollar” 
brokerage  practices.  Failure  to  comply  occasionally 
may  have  resulted  from  the  failure  of  the  registrant 
to  understand  the  requirements  of  paragraph  (b),  a 
problem  which  should  be  alleviated  by  the 
amendments  proposed  today.  The  staff  of  the 
Division  of  Investment  Management  is  available  to 
provide  guidance  to  registrants  with  questions 
concerning  the  use  of  paragraph  (b). 

^  Paragraph  (c)(2)  would  provide  that  a 
suspension  pursuant  to  that  paragraph  would 
become  effective  at  such  time  as  the  Commission 
furnished  written  notice  of  the  suspension  to  the 
fund.  Unlike  the  current  provision  in  rule  487,  the 
notice  would  be  required  to  set  forth  the  period  for 
which  the  suspension  would  remain  in  effect.  This 
would  conform  with  actual  practice  under  rule  487. 
The  Commission  is  proposing  a  conforming 
amendment  to  paragraph  (c)(2)  of  rule  487  to 
require  the  notice  of  suspension  to  state  the  time 


Commission  adopts  paragraph  (c)(2)  it 
will  amend  the  Rules  of  Organization 
and  Program  Management  to  delegate  to 
the  Director  of  the  Division  of 
Investment  Management  the  authority  to 
issue  suspensions. 

III.  Application  of  Amendments  to 
Insurance  Company  Separate  Accounts 
and  Certain  Closed*End  Funds 

The  Commission  is  proposing  to  make 
the  proposed  amendments  applicable  to 
post-effective  amendments  filed  by 
insurance  company  separate  accounts. 
Rule  486,  which  currently  governs  the 
filing  of  post-effective  amendments  by 
insurance  company  separate  accounts, 
is  virtually  identical  to  rule  485,  except 
for  paragraph  (b)(2)  of  rule  486,  which 
lists  additional  events  that  preclude  use 
of  a  B- Amendment,  and  paragraph  (f), 
which  permits  use  of  rule  486  by 
separate  accounts  not  required  to 
register  under  the  1940  Act.  The 
Commission  is  proposing  to  rescind  rule 
486  and  make  rule  485  applicable  to 
separate  accounts.  A  new  paragraph  (f) 
would  be  added  to  rule  485,  which 
would  be  similar  in  effect  to  the  same 
paragraph  now  in  rule  486. 

The  Commission  has  proposed  a  rule 
similar  to  rule  485,  proposed  rule  485a, 
for  closed-end  funds  that  periodically 
offer  to  repurchase  their  shares  pursuant 
to  rule  23c-3  under  the  1940  Act.29  The 
Commission  is  redesignating  proposed 
rule  485a  as  rule  486  and  is  reproposing 
the  rule  to  conform  the  text  to  reflect  the 
amendments  to  rule  485  proposed  in 
this  release. 

IV.  Statutory  Basis 

The  amendments  to  rules  485  and  487 
and  proposed  rule  486  are  being 
proposed  under  sections  19(a).  7  and 
8(c)  of  the  Securities  Act  (15  U.S.C. 
77s(a),  77g  and  77h(c)).  Paragraph  (b)(4) 
of  these  amendments  is  also  being 
proposed  under  section  38(a)  of  the 
1940  Act  (15  U.S.C.  80a-37(a)).  The 
revisions  to  Form  N-SAR  are  being 
proposed  under  section  30  of  the  1940 
Act  (15  U.S.C.  80a-29). 

V.  Cost/Benefit  of  Proposal 

The  amendments  proposed  today 
would  clarify  the  operation  of  rule  485 
and  expand  the  availability  of  automatic 
effectiveness  for  post-effective 
amendments  of  investment  companies. 
Although  the  proposed  amendments 
would  also  restrict  the  use  of  automatic 
effectiveness  in  certain  limited 


period  for  such  suspension.  Similar  to  current  rule 
487,  paragraph  (c)(2)  would  provide  that  a  fund 
could  file  a  petition  for  review  of  the  suspension 
and  that  the  Commission  would  order  a  hearing  on 
the  matter  if  requested  to  do  so  in  the  petition. 

»  See  note  4,  supra. 


circumstances,  the  amendment  would 
not  impose  any  significant  new  costs  on 
funds.  The  Commission  invites  specific 
comment  on  its  assessment  of  the  costs 
and  benefits  with  respect  to  today’s 
proposals,  including  estimates  of  any 
costs  and  benefits  perceived  by 
commenters. 

VI.  Summary  of  Regulatory  Flexibility 
Act  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Act 
Analysis  ("Analysis”)  in  accordance 
with  5  U.S.C.  603.  The  Analysis 
explains  that  only  the  provision 
preventing  adding  a  series  to  an  open- 
end  management  investment  company 
by  use  of  an  amendment  pursuant  to 
paragraph  (a)  of  rule  485  might  have  a 
significant  economic  impact;  the 
Analysis  states,  however,  that  there  are 
no  alternative  means  to  achieve  the 
objectives  behind  this  proposed 
amendment.  The  other  proposed 
amendments  would  have  no  significant 
economic  impact  on  any  small  entity.  A 
copy  of  the  Initial  Regulatory  Flexibility 
Act  Analysis  may  be  obtained  by 
contacting  )anice  M.  Bishop.  Office  of 
Disclosure  and  Adviser  Regulation, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

List  of  Subjects  in  17  CFR  Parts  200, 

230, 239,  270  and  274 

Administrative  practice  and 
procedure;  Authority  delegations 
(Ciovemment  agencies);  Investment 
companies;  Reports  and  recordkeeping 
requirements;  Securities 

Text  of  Rule  Proposals 

In  accordance  with  the  foregoing. 
Chapter  II,  Title  17  of  the  Code  of 
Federal  Regulation  is  proposed  to  be 
amended  as  follows: 

PART  200— ORGANIZATION; 

CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  subpart  A 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  78d-l,  78d-2. 
78w,  78//(d),  79t,  77sss.  80a-37. 80b-ll, 
unless  otherwise  noted. 

***** 

2.  The  authority  citation  for  subpart  M 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77s,  78w,  79t,  77sss, 
80a-37.  80b-ll,  E.0. 11222;  3  CFR,  1964- 
1965  Comp.,  5  CFR  735.104  unless  otherwise 
noted. 

3.  Section  200.30-5  is  amended  by 
removing  the  word  "and”  at  the  end  of 
paragraph  (a)(4)(i);  in  paragraph  (a)(4)(ii) 


V. 
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by  removing  the  period  at  the  end  of  the 
paragraph  and  adding  and";  by 
adding  paragraph  (a)(4)(iii}  and  revising 
paragraph  (1^2)  introductory  text  and 
n>-2)(l);  by  redesignating  paragraphs 
(b-3)  and  (b— 4)  as  paragraphs  (b-4)  and 
{b-5):  and  by  adding  a  new  paragraph 
(b-3)  to  read  as  follows; 

§  200.30-6  Delegation  of  authority  to 
Director  of  Division  of  Investment 
Management 


(iii)  To  make  requests  under  General 
Instructions  (C)  of  Form  N-SAR  for  an 
investment  company  to  file  each  report 
on  Form  N-SAR  (17  CFR  274.101)  that 
it  has  previously  failed  to  Tile. 

•  *  *  •  * 

(b-2)  With  respect  to  post-effective 
amendments  Ti)^  pursuant  to 
paragraph  (a)  of  §  230.485(a)  or 
paragraph  (a)  of  §  230.486(a)  of  this 
chapter; 

(1)  To  suspend  the  operation  of  said 
paragraph  (a)  and  to  issue  written 
notices  to  registrants  of  such 
suspensions; 

***** 

(b-3)  With  respect  to  post-effective 
amendments  filed  pursuant  to 
paragraph  (b)  of  §  230.485(b)  or 
paragraph  (b)  of  §  230.486(b)  of  this 
chapter: 

(1)  To  approve  additional  purposes 
for  post-effective  amendments  which 
shall  be  eligible  for  immediate 
effectiveness  pursuant  to  said  paragraph 
(b). 

(2)  To  susp>end  the  operation  of  said 
p)aragraph  (D)  and  to  issue  written 
notices  to  registrants  of  such 
suspensions. 

***** 

4.  By  amending  paragraph  (e)(l)(ii)  of 
§  200.735-5  by  revising  the  reference 
"17  CFR  230.486(b)”  to  read  “17  CFR 
230.485(b)”. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURTTIES  ACT  OF 
1933 

5.  The  authority  citation  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g.  77h,  77j, 
77s.  775SS,  78c,  781,  78m.  78n.  78o.  78w. 
78i/(d),  79t.  80a-8.  80a-29.  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

***** 

6.  By  revising  §  230.485  to  read  as 
follows: 

§  230.485  Effective  date  of  post-effective 
amendments  Wed  by  certain  registered 
investment  companies. 

(a)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 


to  a  registration  statement  Tiled  by  a 
registered  open-end  management 
investment  company  or  unit  investment 
tru.st  shall  become  effective  on  the 
sixtieth  day  after  the  filing  thereof,  or  a 
later  date  designated  by  the  registrant  on 
the  facing  sheet  of  the  amendment, 
which  date  shall  not  be  later  than  eighty 
days  after  the  date  oniwhich  the 
amendment  is  filed.  Provided,  that  the 
Commission,  having  due  regard  to  the 
public  interest  and  the  protection  of 
investors,  may  declare  an  amendment 
filed  under  this  paragraph  (a)  effective 
on  an  earlier  date. 

(b)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement  filed  by  a 
registered  open-end  management 
investment  company  or  unit  investment 
trust  shall  become  effective  on  the  date 
upon  which  it  is  filed  with  the 
Commission,  or  a  later  date  designated 
by  the  registrant  on  the  facing  sheet  of 
the  amendment,  which  date  shall  be  not 
later  than  twenty  days  after  the  date  on 
which  the  amendment  is  filed,  except 
that  a  post-effective  amendment 
including  a  designation  of  a  new 
effective  date  pursuant  to  paragraph 
(b)(l)(v)  of  this  section  sh^l  b^ome 
effective  on  the  new  effective  date 
designated  therein.  Provided,  that  the 
following  conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Increasing  the  number  or  amount 
of  securities  proposed  to  be  offered 
under  section  24(eKlI  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
24(e)(1)): 

(ii)  Registering  an  indefinite  number 
or  amount  of  securities  under  section 
24(f)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-24(f))  and 

§  270.24f-2  of  this  chapter; 

(iii)  Bringing  the  fin«K:iaI  statements 
up  to  date  under  section  10(a)(3)  of  the 
Securities  Act  of  1933  (15  U.S.C. 
77j(aM3)); 

(iv)  Complying  with  an  undertaking  to 
file  an  amendment  containing  financial 
statements,  which  may  be  unaudited, 
within  four  to  six  months  after  the 
effective  date  of  the  registrant’s 
registration  statement  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.y. 

(v)  Designating  a  new  effective  date 
for  a  previously  filed  post-effective 
amendment  pursuant  to  paragraph  (a)  of 
this  section,  which  has  not  yet  become 
effective.  Provided,  that  the  new 
effective  date  shall  be  no  earlier  than  the 
effective  date  designated  in  the 
previously  filed  amendment  under 
par^aph  (a)  of  this  section  and  no  later 
than  thirty  days  after  that  date; 


(vi)  EHscIosing  or  updating  the 
information  required  by  Item  5A  of 
Form  N-IA  (17  CFR  239.15A  and 
274. IIA); 

(vii)  Making  any  non-material  changes 
which  the  regi.strant  deems  appropriate; 
and 

(viii)  Any  other  purpose  which  the 
Commission  shall  approve. 

(2)  The  registrant  represents  that  the 
amendment  is  filed  solely  for  one  or 
more  of  the  purposes  specified  in 
paragraph  (b)(1)  of  this  section  and  that 
no  material  event  requiring  di.sclosure 
in  the  prospectus,  other  than  one  listed 
in  paragraph  (b)(1)  of  this  section,  has 
occurred  since  the  latest  of  the 
following  three  dates: 

(i)  The  effective  date  of  the  registrant’s 
registration  statement; 

(ii)  The  effective  date  of  its  most 
recent  post-effective  amendment  to  its 
registration  statement  which  included  a 
prospectus;  or 

(iii)  The  filing  date  of  a  post-effective 
amendment  filed  under  paragraph  (a)  of 
this  section  which  has  not  betxime 
effective. 

(3)  The  amendment  recites  on  its 
facing  sl^et  that  the  registrant  proposes 
that  the  amendment  will  become  - 
effective  under  paragraph  (b)  of  this 
section. 

(4)  The  registrant:  (i)  Has  complied 
with  the  requirements  of  §§  270.30bl-l, 
270.30bl-3  or  270.30a-l  of  this  chapter, 
if  applicable,  to  file  reports  on  Form  N- 
SAR  (17  CFR  274.101)  or  has  delayed 
filing  a  report  on  Form  N-SAR  as 
permitted  by  §  240.12b-25(b)  of  this 
chapter  Provided,  that  a  registrant  shall 
be  deemed  to  have  complied  with 

§§  270.30bl-l  or  270.30a-l  of  this 
chapter  for  purposes  of  this  paragraph 
(b)(4)(i)  if  by  the  date  of  filing  of  the 
post-effective  amendment  it  has  filed 
the  report  (or  reports)  which  General 
Instruction  C  to  Form  N-SAR  requires  it 
to  have  filed;  and 

(ii)  Represents  that  by  the  date  of 
filing  the  post-effective  amendment  it 
has  filed  the  report  (or  repiorts)  which 
General  Instruction  C  to  Form  N-SAR.  if 
applicable,  requires  it  to  have  filed. 

(5)  The  representations  of  the 
registrant  referred  to  in  paragraph  (b)(2) 
and  paragraph  (b)(4){ii)  of  this  section 
shall  be  made  by  certification  on  the 
signature  page  of  the  post-effective 
amendment  that  the  amendment  meets 
all  the  requirements  for  effectiveness 
under  paragraph  (b)  Df  this  section.  If 
counsel  prepared  or  reviewed  the  post¬ 
effective  amendment  filed  under 
paragraph  (b)  of  this  section,  counsel 
shall  furnish  to  the  Commission  at  the 
time  the  amendment  is  filed  a  written 
representation  that  tiie  amendment  does 
not  contain  disclosures  which  would 
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render  it  ineligible  to  become  effective 
under  paragraph  (b)  of  this  section. 

{c)(l)  No  amendment  shall  become 
effective  under  paragraph  (a)  of  this 
section  if,  prior  to  the  effective  date  of 
the  amendment,  it  should  appear  to  the 
Commission  that  the  amendment  may 
be  incomplete  or  inaccurate  in  any 
material  respect,  and  the  Commission 
furnishes  to  the  registrant  written  notice 
that  the  effective  date  of  the  amendment 
is  to  be  suspended.  Following  such 
action  by  the  Commission,  the  registrant 
may  file  with  the  Commission  at  any 
time  a  jjetition  for  review  of  the 
suspension.  The  Commission  will  order 
a  hearing  on  the  matter  if  a  request  for 
such  a  hearing  is  included  in  the 
petition.  If  the  Commission  has 
suspended  the  effective  date  of  an 
amendment,  the  amendment  shall 
become  effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  public  interest  and  the 
protection  of  investors. 

(2)  The  Commission  may,  in  the 
manner  and  under  the  circumstances  set 
forth  in  this  paragraph  (c)(2),  suspend 
the  ability  of  an  open-end  management 
investment  company  or  a  unit 
investment  trust  to  file  a  post-effective 
amendment  under  paragraph  (b)  of  this 
section.  The  notice  of  such  suspension 
shall  be  in  writing  and  shall  specify  the 
period  for  which  such  suspension  shall 
remain  in  effect.  The  Commission  may 
issue  a  suspension  if  it  appears  to  the 
Commission  that  a  registrant  which  files 
a  post-effective  amendment  under 
paragraph  (b)  of  this  section  has  not 
complied  with  the  conditions  of  that 
paragraph.  Any  suspension  under  this 
paragraph  (c)(2)  shall  become  effective 
at  such  time  as  the  Commission 
furnishes  written  notice  thereof  to  the 
company  or  the  sponsor  of  the  unit 
investment  trust.  Any  such  suspension, 
so  long  as  it  is  in  effect,  shall  apply  to 
any  post-effective  amendment  that  has 
been  filed  but  has  not,  at  the  time  of 
such  suspension,  become  effective,  and 
to  any  post-effective  amendment  that 
may  be  filed  after  the  suspension.  Any 
suspension  shall  apply  only  to  the 
ability  to  file  a  post-effective 
amendment  pursuant  to  paragraph  (b)  of 
this  section  and  shall  not  otherwise 
affect  any  post-effective  amendment. 
Following  this  action  by  the 
Commission  the  registrant  may  file  with 
the  Commission  at  any  time  a  petition  . 
for  review  of  the  suspension.  The 
Commission  will  order  a  hearing  on  the 
matter  if  a  request  for  a  hearing  is 
included  in  the  petition. 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  a  post-effective 
amendment  that  includes  a  prospectus 
shall  not  become  effective  under 


paragraph  (a)  of  this  section  if  a 
subsequent  post-effective  amendment 
relating  to  the  prospectus  is  filed  before 
such  amendment  becomes  effective. 

(2)  A  post-effective  amendment  that 
includes  a  prospectus  shall  become 
effective  under  paragraph  (a)  of  this 
section  notwithstanding  the  filing  of  a 
subsequent  post-effective  amendment 
relating  to  the  prospectus.  Provided,  that 
the  following  conditions  are  met: 

(i)  The  subsequent  amendment  is  filed 
under  paragraph  (b)  of  this  section;  and 

(ii)  The  subsequent  amendment 
designates  as  its  effective  date  either: 

(A)  The  date  on  which  the  prior  post¬ 
effective  amendment  was  to  become 
effective  under  paragraph  (a)  of  this 
section:  or 

(B)  A  new  effective  date  designated 
under  paragraph  (b)(l)(v)  of  this  section, 
in  which  case  the  prior  post -effective 
amendment  filed  under  paragraph  (a)  of 
this  section  and  any  prior  post-effective 
amendment  filed  under  paragraph  (b)  of 
this  section  shall  also  become  effective 
on  the  new  effective  date  designated 
under  paragraph  (b)(l)(v)  of  this  section. 

(3)  Notwithstanding  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  if  another 
post-effective  amendment  relating  to  the 
same  prospectus  is  filed  under 
paragraph  (a)  of  this  section  before  the 
prior  amendments  filed  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
have  become  effective,  none  of  such 
prior  amendments  shall  become 
effective  under  this  section. 

(e)  This  section  shall  not  apply  to  any 
post-effective  amendment  filed  for  the 
purpose  of  adding  a  series  by  a 
registered  management  investment 
company  (with  the  exception  of  a  unit 
investment  trust  offering  periodic 
payment  plan  certificates). 

(0  For  purposes  of  this  section,  a  post¬ 
effective  amendment  to  a  registration 
statement  for  an  offering  of  securities  by 
a  registered  open-end  management 
investment  company  or  unit  investment 
trust  as  those  terms  are  used  in 
paragraphs  (a),  (b),  and  (e)  of  this 
section  and  as  such  amendments  are 
referred  to  in  paragraphs  (c)  and  (d)  of 
this  .section,  shall  include  a  post¬ 
effective  amendment  to  an  offering  of 
securities  by  an  insurance  company 
funded  through  a  separate  account,  as 
defined  in  section  2(a)(37)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-2(a)(37)),  where  the  separate 
account  need  not  register  under  the 
Investment  Company  Act  of  1940  under 
section  3(c)(ll)  thereof  (15  U.S.C.  80a- 
3(c)(ll)). 

7.  By  revising  §  230.486  to  reao  as 
follows: 


§  230.486  Effective  date  of  post-effective 
amendments  and  registration  statements 
filed  by  certain  closed-end  management 
investment  companies. 

(a)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement,  or  a 
registration  statement  filed  for  the 
purpose  of  registering  additional  shares 
of  common  stock  for  which  a 
registration  statement  filed  on  Form  N- 
2  (§§239.14  and  274.11a-l  of  this 
chapter)  is  effective,  filed  by  a  registered 
closed-end  management  investment 
company  or  business  development 
company  which  makes  peric^ic 
repurt;hase  offers  under  §  270.23c-3  of 
this  chapter  shall  become  effective  on 
the  sixtieth  day  after  the  filing  thereof, 
or  a  later  date  designated  by  the 
registrant  on  the  facing  sheet  of  the 
amendment  or  registration  statement, 
which  date  shall  not  be  later  than  eighty 
days  after  the  date  on  which  the 
amendment  or  registration  statement  is 
filed.  Provided,  that  the  Commission, 
having  due  regard  to  the  public  interest 
and  the  protection  of  investors,  may 
declare  an  amendment  or  registration 
statement  filed  under  this  paragraph  (a) 
effective  on  an  earlier  date. 

(b)  Except  as_ otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement,  or  a 
registration  statement  for  additional 
shares  of  common  stock,  filed  by  a 
registered  closed-end  management 
investment  company  or  business 
development  company  which  makes 
periodic  repurchase  offers  under 
§  270.23C-3  of  this  chapter,  shall 
become  effective  on  the  date  on  which 
it  is  filed  with  the  Commission,  or  a 
later  date  designated  by  the  registrant  on 
the  facing  sheet  of  the  amendment  or 
registration  statement,  which  date  shall 
be  not  later  than  twenty  days  after  the 
date  on  which  the  amendment  or 
registration  statement  is  filed,  except 
that  a  post-effective  amendment 
including  a  designation  of  a  new 
effective  date  under  paragraph  (b)(l)(iii) 
of  this  section  shall  become  effective  on 
the  new  effective  date  designated 
therein.  Provided,  that  the  following 
conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Registering  additional  shares  of 
common  stock  for  which  a  registration 
statement  filed  on  Form  N-2  (§§  239.14 
and  274.1  la-1  of  this  chapter)  is 
effective; 

(ii)  Bringing  the  financial  statements 
up  to  date  under  section  10(a)(3)  of  the 
Act  (15  U.S.C.  77j(a)(3)); 

(iii)  Designating  a  new  effective  date 
for  a  previously  filed  post-effective 
amendment  or  registration  statement  for 
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additional  shares  nnder  paragraph  (a)  of 
this  section,  which  has  not  yet  become 
effective.  Provided,  that  the  new 
effective  date  shall  be  no  earlier  than  the 
effective  date  designated  in  the 
previously  filed  amendment  or 
registration  statement  under  paragraph 
(a)  of  this  section  and  no  later  than 
thirty  days  after  that  date; 

(iv)  M^ing  any  non-material  changes 
which  the  registrant  deems  appropriate: 
and 

(v)  Any  other  purpose  which  the 
Commission  shall  approve. 

(2)  The  registrant  represents  that  the 
amendment  is  filed  solely  for  one  or 
more  of  the  purposes  specified  in 
paragraph  (b)(1)  of  this  section  and  that 
no  material  event  requiring  disclosure 
in  the  prospectus,  other  than  one  listed 
in  paragraph  (b)(1)  of  this  section,  has 
occnrr^  since  the  latest  of  the 
following  three  dates: 

(i)  The  effective  date  of  the  registrant’s 
registration  statement: 

(ii)  The  effective  date  of  its  most 
recent  post-effective  amendment  to  its 
registration  statement  which  included  a 
prospectus;  or 

(iii)  The  filing  date  of  a  post-effective 
amendment  or  registration  statement 
filed  under  paragraph  (a)  of  this  section 
which  has  not  bwome  effective;  and 

(3)  The  amendment  or  registration 
statement  recites  on  the  facing  sheet 
thereof  that  the  registration  proposes 
that  the  amendment  or  registration 
statement  will  become  effective  under 
paragraph  (b)  of  this  section. 

(4)  The  registrant:  (i)  Has  complied 
with  the  requirements  of  §§  270.30bl-l, 
270.30bl-3  and  270.30a-l  of  this 
chapter,  if  applicable,  to  file  reports  on 
Form  N— SAR  (§  274.101  of  this  chapter) 
or  has  delayed  filing  a  report  on  Form 
N-SAR  as  permitted  by  §  240.25(b)  of 
this  chapter.  Provided,  that  a  registrant 
shall  be  deemed  to  have  complied  with 
§  270.30bl-l  or  270.30a-l  of  this 
chapter  for  purposes  of  this  section  if  by 
the  date  of  filing  of  the  post-effective 
amendment  or  registration  statement  it 
has  filed  the  report  (or  reports)  which 
General  Instruction  C  to  Form  N-SAR 
requires  it  to  have  filed;  and 

(ii)  Represents  that  by  the  date  of 
filing  the  post-effective  amendment  or 
registration  statement  it  has  filed  the 
report  (or  reports)  w’hich  General 
Instruction  C  to  Form  N-SAR,  if 
applicable,  requires  it  to  have  filed. 

15)  The  representations  of  the 
registrant  referred  to  in  paragraphs  (b)(2) 
and  (b)(4)(ii)  of  this  section  shall  be 
made  by  certification  on  the  signature 
page  of  the  post-effective  amendment  or 
registration  statement  that  the 
amendment  or  registration  statement 
meets  all  of  the  requirements  for 


effectiveness  under  paragraph  (b)  of  this 
section.  If  counsel  prepared  or  reviewed 
the  jjost-effective  amendment  or 
registration  statement  filed  under 
paragraph  (b)  of  this  section,  counsel 
shall  furnish  to  the  Commission  at  the 
time  the  amendment  or  registration 
statement  is  filed  a  written 
representation  that  the  amendment  or 
registration  statement  does  not  contain 
disclosure  which  would  render  it 
ineligible  to  become  effective  under 
paragraph  (b)  of  this  section. 

(c)(1)  No  amendment  or  registration 
statement  shall  become  effective  under 
paragraph  (a)  of  this  section  if,  prior  to 
the  effective  date  of  the  amendment  or 
registration  statement,  it  should  appear 
to  the  Commission  that  the  amendment 
or  registration  statement  may  be 
incomplete  or  inaccurate  in  any  material 
respect,  and  the  Commission  furnishes 
to  the  registrant  written  notice  that  the 
effective  date  of  the  amendment  or 
registration  statement  is  to  be 
suspended.  Following  such  action  by 
the  Commission,  the  registrant  may  file 
with  the  Commission  at  any  time  a 
petition  for  review  of  the  suspension. 
The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  such  a  hearing 
is  included  in  the  petition.  If  the 
Commission  has  suspended  the  effective 
date  of  an  amendment  or  registration 
statement,  the  amendment  or 
registration  statement  shall  become 
effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  public  interest  and  the 
protection  of  investors. 

(2)  The  Commission  may,  in  the 
manner  and  under  the  circumstances  set 
forth  in  this  paragraph  (cK2),  suspend 
the  ability  of  an  investment  company  to 
file  a  post-effective  amendment  or 
registration  statement  under  paragraph 
(b)  of  this  section.  The  notice  of  such 
suspension  shall  be  in  writing  and  shall 
specify  the  period  for  which  such 
suspension  shall  remain  in  effect.  The 
Commission  may  issue  a  suspension  if 
it  appears  to  the  Commission  that  a 
registrant  which  files  a  post-effective 
amendment  under  paragraph  (b)  of  this 
section  has  not  complied  with  the 
conditions  of  that  paragraph.  Any 
suspension  under  this  paragraph  shall 
become  effective  at  such  time  as  the 
Commission  furnishes  written  notice 
thereof  to  the  company.  Any  such 
suspension,  so  long  as  it  is  in  effect, 
shall  apply  to  any  post-effective 
amendment  or  registration  statement 
that  has  been  filed  but  has  not,  at  the 
time  of  such  suspension,  become 
effective,  and  to  any  post-effective 
amendment  or  registration  statement 
that  may  be  filed  after  the  suspension. 
Any  suspension  shall  apply  only  to  the 


ability  to  file  a  post-effective 
amendment  or  registration  statement 
under  paragraph  (b)  of  this  section  and 
shall  not  otherwise  affect  any  post¬ 
effective  amendment  or  registration 
statement.  Following  this  action  by  the 
Commission,  the  registrant  may  file 
with  the  Commission  at  any  time  a 
petition  for  review  of  the  suspension. 

The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  a  hearing  is 
included  in  the  petition. 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  a  post-effective 
amendment  or  registration  statement 
which  includes  a  prospectus  shall  not 
become  effective  under  paragraph  (a)  of 
this  section  if  a  subsequent  post¬ 
effective  amendment  or  registration 
statement  relating  to  the  prospectus  is 
filed  before  such  amendment  or 
registration  statement  becomes  effective. 

(2)  A  post-effective  amendment  or , 
registration  statement  which  includes  a 
prospectus  shall  become  effective  under 
paragraph  (a)  of  this  section 
notwithstanding  the  filing  of  a 
subsequent  post-effective  amendment  or 
registration  statement  relating  to  the 
prospectus.  Provided,  that  the  following 
conditions  are  met: 

(i)  The  subsequent  amendment  or 
registration  statement  is  filed  under 
parag^h  (b)  of  this  section;  and 

(ii)  The  subsequent  amendment  or 
registration  statement  designates  as  its 
effective  date  either: 

(A)  The  date  on  which  the  prior  post¬ 
effective  amendment  or  registration 
statement  was  to  become  effective  under 
paragraph  (a)  of  this  section  or 

(B)  A  new  effective  date  designated 
under  paragraph  (b)(l)(iii)  of  this 
section,  in  which  case  the  prior  post¬ 
effective  amendment  or  registration 
statement  filed  under  paragraph  (a)  of 
this  section  and  any  prior  post-effective 
amendment  or  registration  statement 
filed  under  paragraph  (b)  of  this  section 
shall  also  become  effective  on  the  new 
effective  date  designated  under 
paragraph  (bl(l)(iii)  of  this  section. 

(3)  Notwithstanding  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  if  another 
post -effective  amendment  or  registration 
statement  relating  to  the  same 
prospectus  is  filed  under  paragraph  (a) 
of  this  section  before  the  prior 
amendments  or  registration  statements 
filed  under  paragraphs  (a)  and  (b)  of  this 
section  have  become  effective,  none  of 
such  prior  amendments  or  registration 
statements  shall  become  effective  under 
this  section. 

(e)  A  post-effective  amendment  or 
new  registration  statement  shall  not 
become  effective  under  pkaragraph  (a)  or 
(b)  of  this  section  unless  within  two 
years  prior  to  the  filing  thereof  a  post- 
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effective  amendment  or  registration 
statement  relating  to  the  common  stock 
of  the  issuer  has  become  effective. 

8.  By  revising  paragraph  (c)  of 
§  230.487  to  read  as  follows: 

§  230.487  Effectiveness  of  regtstraOon 
statements  filed  by  certain  unit  investment 
trusts. 

*  *  «  •  « 

(c)(1)  The  Commission  may.  in  the 
manner  and  under  the  circumstances  set 
forth  in  paragraph  (c)(2)  of  this  section, 
suspend  the  ability  of  a  unit  investment 
trust  to  designate  the  date  and  time  of 
effectiveness  of  a  series  of  such  trust. 

Any  such  suspension,  so  long  as  it  is  in 
effect,  shall  apply  to  any  registration 
statement  that  has  been  filed  but  has 
not,  at  the  time  of  such  suspension, 
become  effective,  and  to  any  registration 
statement  with  respect  to  any  series  of 
such  trust  that  may  be  Hied  after  such 
suspension.  Any  suspension  shall  apply 
only  to  the  ability  to  designate  the  date 
and  time  of  eHectiveness  pursuant  to 
paragraph  (a)  of  this  section  and  shall 
not  Setwise  affect  any  registration 
statement 

(2)  Any  suspension  pursuant  to 
paragraph  (c)(1)  of  this  section  shall 
become  effective  at  such  time  as  the 
Commission  furnishes  %vritten  notice 
thereof  to  the  company  or  the  sp<msor 
of  the  unit  investmmit  trust.  The  notice 
of  such  suspension  shall  be  in  writing 
and  shall  specify  the  period  for  which 
such  suspension  shall  remain  in  effect. 
The  Commission  may  issue  such 
suspension  if  it  appears  to  the 
Commission  that  any  remstration 
statement  containing  a  designation 
pursuant  to  this  section  is  incomplete  or 
inaccurate  in  any  material  respect, 
whether  or  not  such  registration 
statement  has  become  effective,  or  that 
the  registrant  has  not  complied  with  the 
conditions  of  this  section.  Following 
such  action  by  the  Commission,  the 
registrant  may  file  with  the  Commission 
at  any  time  a  petition  for  review  of  the 
suspension.  The  Ccnnmission  will  order 
a  hearing  on  the  matter  if  a  request  for 
a  hearing  is  included  in  the  petition. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

9,  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Autbarity:  15  U.S.C  80a-l  et  scq..  80a-37, 
80a-39,  unless  oth«wise  noted. 

«  *  •  «  * 

10.  By  amending  the  imdesignated 
paragraph  following  paragraph 
(b)(13)(iii)(F)(4)Cj7MB)  of  §  270.6e-3m 
by  revising  the  reference  "'Rule  486  (17 


CFR  230.486)  to  read  ”Rule  485  (17  CFR 
230.485)”. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

11.  The  authority  citation  for  part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  80a-l  et  seq.,  unless 
otherwise  noted. 

*  •  *  *  * 

12.  By  revising  Instruction  C  of  the 
General  Instructions  to  Form  N-SAR 
[§  274.1011  to  read  as  follows: 

Note:  The  text  of  Form  N-SAR  does  not 
and  the  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR 

***** 

General  Instructions 

***** 


C  Filing  the  Report 

The  report  shall  be  Hied  with  the 
Commission  no  later  than  the  sixtieth 
day  after  the  end  of  the  ffscal  period  for 
which  the  report  is  being  prepared.  All 
registered  management  investment 
companies  shall  file  the  form  semi¬ 
annually.  All  registered  UITs  shall  file 
the  form  annually.  An  extension  of  time 
of  up  to  15  days  for  filing  the  form  may 
be  obtained  by  following  the  procedures 
specified  in  rule  12b-25  under  the  1934 
Act. 

All  transition  reports  shall  be  ffled  no 
later  than  the  sixtieth  day  after  the  later 
of  either  the  close  of  the  transaction 
period  or  the  date  of  the  determination 
to  change  the  fiscal  year.  However,  the 
transition  report  may  not  cover  a  period 
longer  than  six  months. 

Rule  30bl-l  under  the  Act  requires  a 
$125  fee  to  be  paid  to  the  Commission 
at  the  time  of  filing  each  semi-annual 
report  by  open  and  closed-end 
management  companies  and  a  $125  fee 
to  be  paid  to  the  Commission  at  the  time 
of  filing  each  annual  report  by  a  UTT.  No 
fee  is  required  for  a  transition  report. 

Each  filing  shall  consist  of  the 
information  required  by  the  items  of  the 
form  ahd  the  required  signature[s].  The 
initial  filing  by  a  registrant  shall  include 
answers  to  all  items  that  are  applicable 
to  the  registrant.  In  subsequent  filings, 
a  registrant  must  answer  all  applicable 
items  or  sub-items  that  do  not  have  a 
slashed  box  ”(/)”  immediately  following 
the  item  number  or  sub-item  letter. 
Those  items  and  sub-items  that  have  a 
slashed  box  ”1/]”  must  be  answered  in 
a  subsequent  filing  only  if  the  answers 
have  changed  from  the  previous  filing. 

If  all  of  the  items  and  sub-items  on  a 
page  are  designated  with  a  slashed  box 
”[/]”  and  the  answers  to  none  of  these 


items  or  sub-items  have  changed  since 
the  previous  filing,  then  none  of  the 
items  need  to  be  answered  and  the  page/ 
screen  on  which  these  items  are  located 
need  not  be  included  in  the  filing. 

In  order  to  make  current  its  Form  N- 
SAR,  an  investment  company  that  has 
failed  to  file  one  or  more  reports  on 
Form  N-SAR  is  not  required  to  file  each 
report  which  it  previously  failed  to  file 
(unless  the  Commission  requests  such 
reports  to  be  filed)  but  only  the  report 
which  it  is  currently  required  to  file  and 
which  contains  the  most  recent 
information.  However,  a  management 
investment  company  that  has  failed  to 
file  a  report  on  Form  N-SAR  and  that 
is  updating  its  report  on  Form  N-SAR 
in  a  filing  being  made  after  the  end  of 
its  fiscal  year  must  file  the  report  for  the 
first  six  months  of  the  previous  fiscal 
year  prior  to  filing  the  report  for  the  end 
of  the  fiscal  year.  A  management 
investment  company  that  has  failed  to 
•  file  a  transition  report  and  that  is 
updating  its  report  on  Form  N-SAR  in 
a  filing  being  made  after  the  end  of  the 
first  six  months  of  its  fiscal  year  must 
file  the  transition  report  prior  to  filing 
the  report  fm  the  first  six  months. 

Notwithstanding  this  instruction, 
compliance  with  the  instructimi  does 
not  cure  violations  of  applicable 
securities  laws. 

On  a  subsequent  filing,  to  delete 
information  reported  in  items  8. 10, 11, 
12, 13. 14.  or  15  without  reporting  new 
information,  enter  the  word  "C^LETE” 
in  the  answer  field  for  sub-part  A  of  the 
relevant  item.  This  will  cause  the 
information  to  be  deleted  fix>m  all  parts 
of  the  item. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

13.The  Authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77),  77s. 
778SS,  78c.  781,  78m,  78n,  78o(d).  78w(a), 
7811(d),  79e,  79f,  79g,  79j.  791,  79m,  79n  79q, 
79t,  80a-8, 80a-29. 80a-30  and  80a-37. 
unless  otherwise  noted. 
***** 

Note:  Forms  N-IA,  N-2,  N-3,  N-4  and  S- 
6  do  hot  and  the  amendments  will  not  appear 
in  the  Code  of  Federal  Regulations. 

14.1n  Form  N-IA  (§§  239.15a  and 
274.11a),  by  adding  after  “  (J  on  (date) 
pursuant  to  paragraph  (a)  of  rule  485,” 
the  following:  "11  when  declared 
effective  pursuant  to  section  8(c)”. 

15.Form  N-2  (§§239.14  and  274.11a- 
1)  is  amended  by  adding  the  following 
to  the  facing  sheet  before  the  heading 
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"Calculation  of  Registration  Fee  under 
the  Securities  Act  of  1933”. 

Form  N-2 

•  •  •  •  • 

It  is  proposed  that  this  Tiling  will  become 
effective  (check  appropriate  box) 

□  immediately  upon  Tiling  pursuant  to 
paragraph  (b) 

□  on  (date)  pursuant  to  paragraph  (b) 

□  60  days  after  Tiling  pursuant  to 
paragraph  (a) 

□  on  (date)  pursuant  to  paragraph  (a)  of 
rule  486 

□  when  declared  effective  pursuant  to 
section  8(c)’’. 

16.  In  Form  N-3  (§§  239.17a  and 
274.11b)  all  references  to  "Rule  486”  are 
revised  to  read  “Rule  485”  on  the  facing 
sheet  (four  places).  General  Instruction 
H.5.  (one  place)  and  the  Signature  block 
(one  place)  and  the  reference  “(17  CFR 
230.486)”  is  revised  to  read  "(17  CFR 

230.485) ”  in  CJeneral  Instruction  H.5. 
(one  place)  and  by  adding  after  “  □  on 
(date)  pursuant  to  paragraph  (a)  of  rule 
485”  on  the  facing  sheet  the  following: 
"□  when  declared  effective  pursuant  to 
section  8(c)”. 

17.  In  Form  N— 4  (§§  239.17b  and 
274.11c)  all  references  to  “Rule  486”  are 
revised  to  read  “Rule  485”  on  the  facing 
sheet  (four  places).  General  Instruction 
H.5.  (one  place)  and  the  Signature  blot:k 
(one  place)  and  the  reference  “(17  CFR 

230.486) ”  is  revised  to  read  “(17  CFR 
230.485)”  in  ([Jeneral  Instruction  H.5. 
(one  place)  and  by  adding  after “□  on 
(date)  pursuant  to  paragraph  (a)  of  rule 
485”  on  the  facing  sheet  the  following: 
“□  when  declared  effective  pursuant  to 
section  8(c)”. 

18.1n  Form  S-6  (§  239.16)  the 
reference  to  “rule  (485  or  486)”  on  the 
facing  sheet  is  revised  to  read  “rule 
485“  and  the  reference  to  “rule  (485(b) 
or  486(b))”  in  the  Signature  block  is 
revised  to  read  “rule  485(b)’’. 

By  the  Commission. 

Dated:  September  21, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  174 

Permitted  Methods  To  Identify  Filers  of 
Protests 

AGENCY:  Customs  Service,  Treasury. 
ACTION;  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 


regarding  what  Customs  will  consider  to 
be  an  acceptable  method  of  identifying 
the  Tiler  of  a  protest  Tiled  to  contest  a 
Customs  decision  regarding  imported 
merchandise.  The  current  regulations 
require  that  a  protest  be  signed  by  the 
pierson  Tiling  the  protest.  In  light  of 
advances  in  methods  of  communication 
and  the  movement  of  Customs  toward 
automation  in  all  aspects  of  its 
operations.  Customs  is  proposing  to 
accept  methods  of  identiTication  on 
protests  other  than  those  which  are 
handwritten  in  ink.  The  proposal  would 
also  amend  the  regulations  to  allow 
amendments  of  protests  to  have  the 
same  types  of  identiTication  as  original 
protests, 

DATES:  Comments  must  be  received 
before  November  26, 1993. 

ADDRESSES;  Comments  (preferably  in 
triplicate)  should  be  submitted  to  U.S. 
Customs  Service,  Attn:  Regulations 
Branch,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229,  and  may  be  inspected  at  the 
Regulations  Branch,  1099  14th  Street, 
NW.,  Suite  4000,  Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rose  Johnson,  Office  of  Trade 
Operations,  (202)  927-0376. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  514  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1514), 
establishes  the  procedures  which  the 
public  can  use  to  administratively 
contest  Cu.stoms  decisions  with  respect 
to  imported  merchandise.  Procedures 
for  filing  protests  of  district  directors, 
including  the  legality  of  all  orders  and 
findings,  are  set  forth  in  §§  174.11- 
174.16  of  the  Customs  Regulations. 
Section  174.12  (c)  currently  requires 
that  protests  “be  signed  by  the  person 
filing  the  protest,  or  his  agent,  or 
attorney.” 

Customs  has  determined  that 
requiring  handwritten  signatures  on 
protests  is  unnecessary.  As  long  as  a 
protest  contains  all  the  pertinent 
information  (see  §  174.23,  Customs 
Regulations),  and  is  filed  in  accordance 
with  all  other  requirements  of  §§  174.11 
and  174.12,  Customs  Regulations, 
including  identifying  the  filer,  Customs 
believes  the  requirement  of  a 
handwritten  signature  serves  no  other 
purpose  than  to  sometimes  delay  the 
filing  of  an  already  prepared  protest  by 
a  protestant.  A  protest  must  be 
submitted  within  the  time  limit  set  forth 
in  §  174.12(e),  Customs  Regulations. 

Further,  in  its  efforts  to  provide  better 
service  to  the  members  of  the  trade 
community.  Customs  is  in  the  process  of 
increasing  automation  of  all  aspects  of 


its  operations.  The  Automated 
Commercial  System  (ACS)  has  been 
developed  by  Customs  to  enable 
Customs  to  process  the  rapidly 
increasing  volume  of  commercial 
importations  in  an  efficient  and 
expeditious  manner. 

One  of  the  elements  of  the  ACS  will 
be  a  protest  module  which  will  enable 
protests  to  be  filed  electronically. 
Requiring  a  handwritten  signature  on  an 
electronic  transmission  would  be  self- 
defeating,  if  not  impossible.  Although 
the  module  is  not  presently  available, 
reference  to  the  module  (electronic 
certification)  is  being  made  in  this 
proposal.  This  is  being  done  to  prevent 
multiple  changes  to  the  same  section 
within  a  short  period  of  time.  Before  the 
ACS  protest  module  does  become 
available,  another  Notice  of  Proposed 
Rulemaking  will  be  published  which 
will  provide  detailed  information  and 
instructions  for  its  use  and  how  the 
electronic  certification  is  intended  to 
operate. 

In  accordance  with  the  above. 

Customs  is  now  proposing  to  amend  its 
regulations  to  permit  the  filing  of  a 
protest  without  requiring  actual 
handwritten  signatures  on  the  protest. 
Customs  is  proposing  to  accept  protests 
which  contain  signatures  which  are 
facsimile,  telefax,  typed,  or  stamped, 
and,  when  the  protest  module  is 
available  for  use,  electronic  certification 
in  ACS. 

Because  Customs  already  accepts 
similar  formats  of  signatures  in  certain 
situations,  it  is  not  anticipated  that  any 
abuses  or  great  confusion  will  arise,  nor 
should  it  create  any  increased  burden  of 
any  segment  of  the  public. 

Customs  is  also  proposing  to  amend 
§  174.14(d)  so  that  the  requirements 
which  apply  to  signatures  on 
amendments  of  protests  will  conform  to 
those  for  the  original  protestV 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  All  such  comments  received 
from  the  pfiblic  pursuant  to  this  notice 
of  proposed  rulemaking  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  1099  14th  Street, 
NW.,  Suite  4000,  Washington,  DC. 

✓ 
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Regulatory  Flexibility  Act 

For  the  reasons  set  forth  above,  it  is 
hereby  certified  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.),  that  the  proposed  rule,  if 
adopted,  will  not  have  a  signiHcant 
economic  impact  on  a  sub^antial 
number  of  small  entities.  Accordingly, 
the  proposed  rule  is  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule”  as  defined  in 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  174 

Customs  duties  and  inspection. 
Administrative  practice  and  procedure. 

Proposed  Amendment 

It  is  proposed  to  amend  part  174, 
Customs  Regulations  (19  CTR  part  174), 
as  set  forth  below. 

PART  174— PROTESTS 

1.  The  general  authority  citation  for 
part  174  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1514, 1515, 1624. 

2.  Paragraph  (c)  of  §  174.12  is  revised 
to  read  as  follows: 

§174.12  Filing  of  protests. 
***** 

(c)  Identity  of  filer.  The  identity  of  the 
person  Bling  the  protest  or  his  agent,  or 
attorney  shall  be  appended  to  the 
protest.  This  may  be  accomplished 
through  a  signature  which  is 
handwritten  in  ink,  stamped,  typed, 
facsimile,  telefax,  or  by  electronic 
certification  in  ACS.  If  the  person  filing 
the  protest  is  not  the  importer  of  record 
or  consignee,  the  filer  shall  include  his 
address  and  importer  number,  if  any. 
***** 

3.  Paragraph  (d)  of  §  174.14  is  revised 
to  read  as  follows: 

§  174.14  Amendment  of  protests. 
***** 


Any  acceptable  method  used  to  identify 
the  filer  described  in  §  174.12  (c)  as 
being  acceptable  on  a  protest  will  be 
acceptable  on  an  amendment  to  a 
protest. 

***** 

Michael  II.  Lane, 

Acting  Commissioner  of  Customs. 

Approved;  September  9, 1993. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-23622  Filed  9-24-93;  8:45  ami 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  166 

[Docket  No.  90P-0025] 

Margarine;  Standard  of  Identity  to 
Permit  Use  of  Any  Form  of  Oil  of 
Marine  Species  Affirmed  as  GRAS  or 
Approved  as  a  Food  Additive  for  This 
Use;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Tentative  final  rule;  correction. 

SUMMARY:  The  Food  and  Chug 
Administration  (FDA)  is  correcting  a 
tentative  final  rule  that  appeared  in  the 
Federal  Register  of  August  17, 1993  (58 
FR  43580).  The  document  set  forth  an 
amendment  to  the  U.S.  standard  of 
identity  for  margarine  to  permit  the  use 
of  any  form  of  oil  from  a  marine  species 
that  has  been  affirmed  as  generally 
recognized  as  safe  (GRAS)  or  approved 
as  a  food  additive  for  this  use.  The 
document  was  published  with  two 
inadvertent  errors.  This  document 
corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306),  Food 
and  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4681. 

In  FR  Doc.  93-19735,  appearing  on 
page  43580,  in  the  Federal  Register  of 
August  17, 1993,  the  following 
corrections  are  made: 

On  page  43580,  in  the  third  column, 
under  the  caption  DATES:,  line  5,  the 
words  “effective  October  18, 1993”  are 
corrected  to  read  “effective  60  days  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register”;  and  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT:,  in  line  4,  the  phone  number 
“202-205-5112”  is  corrected  to  read 
“202-205-4681”, 


Dated:  September  20, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  93-23503  Filed  9-24-93;  8:45  am) 
BILLING  CODE  4160-O1-F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  218 

Collection  of  Royalties,  Rentals, 
Bonuses,  and  Other  Monies  Due  Under 
Federal  and  Indian  Mineral  Leases  by 
Administrative  Offset;  Limitadons  on 
Credit  Adjustment  Submitled  by 
Lessees  and  Other  Royalty  Payors 
Under  Federal  and  Indian  Minerals 
Leases 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rules;  notice  of 
extension  of  public  comment  period. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  two  Notices  of  Proposed 
Rules,  which  were  published  in  the 
Federal  Register  on  August  17, 1993. 
One,  implementing  provisions  of  the 
Debt  Collection  Act  of  1982,  (58  FR 
43583),  and  the  other  prescribing  time 
and  other  limitaticms  on  the  reporting  of 
credit  adjustments  for  Federal  and 
Indian  onshore  oil,  gas.  and  c^her 
mineral  leases  (58  FR  43588).  In 
response  to  requests  for  additional  time, 
MMS  will  extend  the  comment  period 
from  October  18, 1993,  to  November  1, 
1993. 

DATES:  Comments  must  be  received  by 
4  p.m.  mountain  time  on  November  1, 
1993. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Minerals  Management 
Service,  Building  85,  Denver  Federal 
Center,  P.O.  Box  25165,  Mail  Stop  3901, 
Denver,  Colorado  80225-0165, 
Attention;  David  S.  Guzy. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Guzy,  Chief,  Rules  and 
Procedures  Stafi,  telephone  (303)  231- 
3432  or  (FTS)  231-3432. 

Dated:  September  21, 1993. 
fames  W.  Shaw, 

Associate  Director  for  Boyaity  Management. 
IFR  Doc  93-23628  Filed  9-24-93;  8:45  ami 
BILLING  CODE  43tB-MR-M 


(d)  Identification  of  filer. 

An  amendment  to  a  protest  may  be 
filed  only  by  the  person  who  originally 
filed  such  protest  or  his  agent  or 
attorney  subject  to  the  provisions  of 
§  174.3.  The  identity  of  the  filer  shall  be 
noted  on  the  amendment  to  a  protest. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart  916 

Kansas  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
bearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Kansas  permanent  regulatory  program 
(hereinafter,  the  “Kansas  program”) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Kansas 
regulations  pertaining  to  definitions, 
administrative  hearing  procedure,  civil 
penalties,  use  of  explosives,  standards 
for  revegetation  success,  postmining 
land  use,  and  inspection  and 
enforcement.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
and  improve  operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Kansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.d.t.  October  27, 
1993.  If  requested,  a  public  hearing  on 
the  propos^  amendment  will  be  held 
on  October  22, 1993.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  c.d.t.  on  October  12, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive  one  fi^ 
copy  of  the  propo^  amendment  by 
contracting  OSM’s  Kansas  City  Field 
OfHce. 

Jerry  R  Ennis,  Director,  Kansas  City 
Field  Office,  ORice  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  Room  500,  Kansas  City, 


MO  64105  Telephone:  (816)  374- 
6405. 

Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
1501  S.  Joplin,  P.O.  Box  1418, 
Pittsburg,  KS  66762  Telephone:  (316) 
231-8615. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Ennis,  telephone;  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  January  21. 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretaiy’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5892). 
Subsequent  actions  concerning  Kansas’ 
program  and  program  amendments  can 
be  found  at  30  CFR  916.12,  916.15,  and 
916.16. 

II.  Discussion  of  Proposed  Amendment 

By  letter  dated  September  14, 1993, 
(Administrative  Record  No.  KS-567) 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  with  the  intent  of  satisfying 
the  required  program  amendments  at  30 
CFR  916.16  (a),  (b),  and  (c)  and  at  the 
States  own  initiative  to  improve  its 
program. 

The  substantive  changes  proposed  by 
Kansas  are  discussed  briefly  below: 

(1) K.A.R.  47-2-75{e)(6).  Civil  Penalty 
Definitions 

Kansas  proposes  to  replace  the 
reference  to  Section  703  within  30  CFR 
846.5  to  K.S.A.  75-2973. 

(2)  K.A.R.  47-4-1 4a  (b)  and  (d), 
Administrative  Hearings 

Kansas  proposes  to  change  its 
references  to  the  State  act  to  these  rules 
and  regulations. 

(3)  K.A.R.  47-4-14a(c),  Intervention 

Kansas  proposes  to  revise  its  rules 
concerning  the  procedures  necessary  to 
petition  for  leave  to  intervene  in  an 
administrative  hearing. 

(4) K.A.R.  47-5-5a(a),  Civil  Penalties 

Kansas  proposes  to  change  its 
adoption  by  reference  of  applicable 
sections  of  30  CFR  part  845  as  they 
existed  on  July  1, 1990,  to  July  1, 1992. 


(5)  K.A.R.  47-5-5a(c)(8).  Procedures  for 
Assessment  Conference 

Kansas  proposes  to  delete  the 
adoption  by  reference  of  30  CFR 
845.18(d). 

(6)  K.A.R.  47-5-5a(b)  (14)  and  (15). 
Substitution  of  State  Regulatory 
Citations  for  Federal  Citations 

Kansas  proposes  replacement  State 
citations  for  30  CFR  846.5(1)  and 
Hearing’s  Division,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Interior. 

(7)  K.A.R.  47-5-5a(c)(7)(C).  Initial  Order 
of  Presiding  Officer 

Kansas  proposes  to  provide  the  State 
30  days  to  remit  to  the  appropriate 
person  any  refund  of  penalty  owed 
them. 

(8)  K.A.R.  4-9-l(c)(17)  and  (d)(l7).  Use 
of  Explosives:  General  Requirements 

Kansas  proposes  that  all  blasting 
operations  shall  be  conducted  under  the 
direction  of  a  certified  blaster. 

(9)  K.A.R.  4-9-l(c)(43).  Revegetation: 
Standards  for  Success 

Kansas  proposes  to  establish  an 
annual  schedule  for  the  permittee  to 
submit  production  and  ground  cover 
data  that  is  intended  to  be  utilized  for 
bond  release. 

(10)  K.A.R.  4-9-l(c)(46)  and  (d)(44), 
Variance  to  Approximate  Original 
Contour 

Kansas  proposes  to  delete  the 
adoption  by  reference  of  30  CFR  816/ 
817.133(d). 

(1 1)  K.A.R.  47-15-la(b)  (6)  and  (9). 
Substitution  of  State  Regulatory 
Citations  for  Federal  Citations, 

Kansas  proposes  replacement  of 
Federal  citations  with  State  citations 
throughout  its  adoption  by  reference  of 
30  CFR  part  843  concerning  references 
to  43  CFR  part  4  and  43  CFR  4.1281. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
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indicated  under  “DATES”  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  vvishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  “FOR  FURTHER 
INFORMATION  CONTACT”  by  4  p  m.,  c.d.t. 
October  12, 1993.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wish  to  do  so,  will  be  heard 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT.”  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  “ADDRESSES.”  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 


Compliance  With  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 

7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
hy  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 


Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

V.  List  of  Subjects  in  30  CFR  Part  916 
Intergovernmental  relations.  Surface' 
mining.  Underground  mining. 

Dated:  September  20, 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
|FR  Doc.  93-23556  Filed  9-24-93;  8.45  ami 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COTP  Wilmington,  NC,  Regulation  05-93- 
005] 

Safety  Zone;  Cape  Fear  River, 
Wilmington,  NC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
permanent  safety  zone  on  the  Cape  Fear 
River  in  the  vicinity  of  the  Battleship 
USS  NORTH  CAROLINA  Memorial  in 
the  waterfront  area  of  downtown 
Wilmington,  North  Carolina.  The  safety 
zone  is  needed  to  protect  people, 
vessels,  and  property  from  safety 
hazards  associated  with  the  annual 
launching  of  fireworks  from  Eagle  Island 
during  the  4th  of  July  and  Riverfest 
celebrations. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office,  272 
North  Front  Street,  Wilmington,  North 
Carolina  28401-3907.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  the  U.S.  Coast  Guard 
Marine  Safety  Office,  suite  500,  272 
North  Front  Street,  Wilmington,  North 
Carolina  28401-3907.  Normal  business 
hours  are  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  G.A.  Howard.  USCG,  Phone:  (919) 
343-4881. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
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rule  making  by  submitting  written 
views,  data  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  and  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

This  proposal  may  be  changed  in  light 
of  comments  received.  All  comments  * 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the  rule 
making  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  G.A.  Howard,  project  officer  for 
the  Captain  of  the  Port,  Wilmington, 
North  Carolina,  and  LT  M.L.  Lombardi, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulation 

In  years  past,  the  City  of  Wilmington 
has  requested  that  the  Coast  Guard 
provide  a  safety  zone  on  the  Cape  Fear 
River  in  Wilmington,  North  Carolina,  for 
several  events,  specifically  during  the 
annual  launching  of  fireworks  during 
the  4th  of  July  and  Riverfest 
celebrations.  The  fireworks  are 
launched  between  the  hours  of  9  p.m.  to 
9:30  p.m.  during  the  annual  4th  of  July 
celebration,  and  between  the  hours  of 
8:30  p.m.  to  9  p.m.  on  the  first  Saturday 
of  October  each  year  during  the 
Riverfest  celebration.  The  launching  of 
commercial  fireworks  constitutes  a 
potential  safety  hazard  to  the  people, 
vessels,  and  property  in  the  vicinity. 

This  safety  zone  is  needed  to  protect  the 
public  from  the  potential  hazards  near 
the  fireworks  display  and  to  insure  a 
smooth  launching  .operation.  It  will 
consist  of  an  area  of  water  200  yards 
wide  and  667  yards  long.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1231  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

Economic  Assessment 
This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  is 
because  total  closure  of  the  waterway  is 
not  expected  to  exceed  more  than  one 


half  hour  during  the  launching  of  the 
fireworks. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part 
165,  subpart  F  of  title  33,  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 

49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  Section  165.515  is  added  to  read  as 
follows: 

§  165.515  Safety  zone:  Cape  Fear  River, 
Wilmington,  North  Carolina. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  The  waters  of  the  Cape  Fear  River 
within  the  following  boundaries,  with  a 
line  beginning  at: 

34“14'12"  North,  77“57'10"  West,  then 
east  to  34*14'12"  North,  7r’57'06"  West, 
then  south  to  34®13'54"  North, 

77“57W'  West,  then  west  to  34“13'54" 
North,  77‘’57'06"  West,  then  to  the 
beginning. 

(2)  The  safety  zone  boundary  can  be 
described  as  follows:  Starting  at  the 
stern  of  the  Battleship  USS  NORTH 
CAROLINA,  across  the  Cape  Fear  River 
to  the  north  end  of  the  Coast  Guard 
moorings,  down  along  the  east  bank  of 
the  Cape  Fear  River  to  the  bow  of  the 
tug  CAPTAIN  JOHN  TAXIS  Memorial 
(Chandler’s  Wharf),  back  across  the 
Cape  Fear  River  to  Eagle  Island,  and 
then  up  along  the  west  bank  of  the  Cape 
Fear  River  to  the  stem  of  the  Battleship 
USS  NORTH  CAROLINA. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina  to  act  on 
his  behalf. 

(1)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  the  Marine  Safety  Office, 
Wilmington,  North  Carolina,  can  be 
contacted  at  telephone  number  (919) 
343-4895. 

(2)  The  Coast  Guard  Patrol 
Commander  and  the  senior  boarding 
officer  on  each  vessel  enforcing  the 
safety  zone  can  be  contacted  on  VHF- 
FM  channels  16  and  81. 

(c)  Regulation.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 


may  enter  or  remain  in  the  regulated 
area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  .safety  zone 
shall: 

(1)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  f>etty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  Any  spectator  ves.sel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  the  section,  but  may  not 
block  a  navigable  channel. 

(3)  The  Captain  of  the  Port  will  issue 
a  Marine  Safety  Information  Broadcast 
and  a  Notice  to  Mariners  to  notify  the 
public  when  the  safety  zone  is  in  effect. 

Dated:  September  14. 1993. 

C.  F.  Eisenbeis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Wilmington,  NC. 

IFR  Doc.  93-23606  Filed  9-24-93;  8:45  am| 
BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICT14-1-5987,  ME9-1-5986,  MA23-1-6985, 
NH11-1-6984,  RI9-1-6001:  A-1-FRL-4731- 
6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  The 
States  of  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  and 
Rhode  Island;  Conditional  Approval  of 
Enhanced  Inspection  and  Maintenance 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
conditionally  approve  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  States  of  Connecticut. 
Maine,  Massachusetts,  New  Hampshire, 
and  Rhode  Island.  These  SIP  revisions 
were  submitted  separately  by  these 
states  requesting  conditional  approval  of 
an  enhanced  inspection  and 
maintenance  (I/M)  program.  A  formal 
SIP  revision  request  was  submitted  by 
the  State  of  Connecticut  on  January  12. 
1993.  Maine  submitted  a  formal  request 
on  December  11, 1992.  Massachusetts 
submitted  a  formal  request  on  February 
22, 1993.  New  Hampshire  submitted  a 
formal  request  on  January  12. 1993. 
Rhode  Island  submitted  a  formal  request 
on  January  11, 1993. 
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Today’s  action  proposes  to 
conditionally  approve  revisions  to  the 
Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  and  Rhode  Island  State 
Implementation  Plans  (SEP)  for  the 
attainment  of  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and,  in  some  areas,  carbon  monoxide 
(CO).  This  revision  provides  for  the 
adoption  and  implementation  of  vehicle 
inspection/maintenance  (I/M)  programs 
meeting  all  requirements  of  EPA 
regulations,  published  in  the  Federal 
Register  on  November  5, 1992,  (57  FR 
52950)  concerning  vehicle  I/M 
programs.  EPA  is  conditionally 
approving  these  SIP  revisions  under 
section  110(k)(4)  of  the  Clean  Air  Act 
(CAA)  because  each  state  has  submitted 
the  two  required  items:  a  commitment 
by  the  Governor  of  each  state  to  the 
timely  adoption  and  implementation  by 
January  1, 1995  of  an  I/M  program 
meeting  all  requirements  of  EPA 's  I/M 
Regulation;  and  a  schedule  for 
implementation.  A  full  SIP  revision 
including  legal  authority  to  implement 
the  program  is  required  by  November 
15, 1993.  This  action  also  proposes  in 
the  alternative  certain  actions  EPA  will 
take  if  a  full  SIP  revision  is  not 
submitted  by  November  15, 1993. 

EPA  proposes  conditional  approval  of 
these  commitments  under  section 
110(k)(4)  of  the  CAA.  Section  110(k)(4) 
provides  that,  if  a  state  fails  to  comply 
with  its  commitment,  such  conditional 
approval  will  become  a  disapproval. 
OATES:  Comments  must  be  received  on 
or  before  October  27, 1993.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg. 
(AAA),  Boston,  MA  02203.  Copies  of  the 
state  submittals  and  EPA’s  technical 
support  document  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
following  agencies:  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA  02203;  Bureau  of  Air 
Management,  Connecticut  Department 
of  Environmental  Protection,  State 
Office  Building,  165  Capitol  Avenue, 
Hartford,  CT  06106;  Bureau  of  Air 
Quality  Control,  Maine  Department  of 
Environmental  Protection,  State  House 
Station  No.  17,  Augusta,  ME  04333; 
Division  of  Air  Quality  Control, 
Massachusetts  IDepartment  of 
Environmental  Protection,  One  Winter 


Street,  8th  Floor,  Boston,  MA  02108;  Air 
Resources  Division,  New  Hampshire 
Department  of  Environmental  Services, 

64  North  Main  Street,  Caller  Box  2033, 
Concord,  NH  03302-2033;  and  the 
Division  of  Air  and  Hazardous 
Materials,  Rhode  Island  Department  of 
Environmental  Management,  291 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Judge,  (617)  565-3233,  or 
Peter  Hagerty,  (617)  565-3224,  of  the 
U.S.  Environmental  Protection  Agency 
in  Boston,  MA. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  conditionally  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  States  of 
Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  and  Rhode  Island. 

These  SIP  revisions  were  submitted 
separately  by  these  States  requesting 
conditional  approval  of  an  enhanced  1/ 

M  program. 

Clean  Air  Act  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  requires  states  to  make  changes  to 
improve  existing  I/M  programs  or 
implement  new  I/M  programs.  The  CAA 
and  EPA’s  final  1/M  rule  sets  forth 
criteria  for  which  areas  are  required  to 
implement  basic  and  enhanced  I/M. 
Section  182(a)(2)(B)  required  any 
marginal  or  worse  ozone  nonattainment 
area  with  an  existing  I/M  program  that 
was  part  of  a  SIP,  or  any  area  that  was 
required  previously  by  the  Act  to  have 
an  I/M  program,  to  immediately  submit 
a  SIP  revision  to  bring  the  program  up 
to  the  level  of  past  EPA  guidance  or  to 
what  had  been  committed  to  previously 
in  the  SIP,  whichever  was  more 
stringent.  All  CO  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  all 
moderate  and  worse  ozone 
nonattainment  areas  must  implement  a 
basic  I/M  program,  regardless  of 
previous  requirements. 

EPA  was  also  directed  to  publish 
updated  guidance  for  state  1/M 
programs,  taking  into  consideration 
Findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 

All  areas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this  » 
guidance  into  the  SIP.  Serious  and 
worse  ozone  nonattainment  areas  with 
populations  of  above  200,000  and  CO 
nonattainment  areas  with  design 
classifications  above  12.7  ppm  and 
populations  of  200,000  or  more,  in 
addition  to  metropolitan  statistical  areas 
with  populations  of  100,000  or  more  in 
the  northeast  ozone  transport  region. 


were  required  to  meet  EPA  guidance  of 
"enhanced”  I/M  programs.  These  areas 
were  required  to  submit  a  SIP  revision 
to  incorporate  an  enhanced  I/M  program 
by  November  15, 1992, 

In  some  cases,  multiple  criteria  apply 
to  the  same  area.  For  example. 
Southwestern  Connecticut  (the 
Connecticut  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area)  is  required  to 
implement  enhanced  I/M:  (1)  Under 
section  182(c)(3)  and  182(d)  because  it 
is  a  severe  ozone  nonattainment  area;  (2) 
under  section  184(b)(1)(A)  because  it  is 
a  metropolitan  statistical  area  (or 
portion  thereof)  with  a  population 
greater  than  100,000  within  the  Ozone 
Transport  Region;  and  (3)  under  section 
187(a)(6)  because  it  is  a  CO 
nonattainment  area  with  a  design  value 
greater  than  12.7  ppm.  Although  many 
areas  in  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  and 
Rhode  Island  must  implement  1/M 
programs  pursuant  to  more  than  one 
provision  of  the  Act,  the  requirements 
for  the  Ozone  Transport  Region  set  forth 
in  section  184(b)(1)(A)  serve  to  define 
most  of  the  geographic  area  for  which  1/ 
M  programs  will  be  required  in  each  of 
these  states. 

Basis  for  Conditional  Approval 

EPA  believes  it  is  appropriate  to 
exercise  its  discretion  to  conditionally 
approve  these  SEP  revisions  because 
states  could  not  be  expected  to  begin 
developing  an  I/M  program  meeting  the 
requirements  of  the  Act  and  the  I/M 
Regulation  until  the  I/M  Regulation  was 
adopted  as  a  hnal  rule,  which  occurred 
on  November  5, 1992.  Because  of  the 
late  promulgation  of  the  final  rule,  it 
would  be  unreasonable  to  expect  the 
states  to  submit  an  I/M  program  meeting 
EPA  requirements  by  November  15, 
1992.  However,  EPA  does  believe  that 
states  can  adopt  appropriate  I/M 
program  plans  within  one  year  of  EPA’s 
Hnal  rule.  As  a  condition  of  EPA’s 
proposed  approval,  the  1/M  regulation 
requires  states  to  submit  by  November 
15, 1993,  complete  SEP  revisions 
containing  all  of  the  elements  in  the 
implementation  schedule,  including 
authorizing  legislation  and 
implementing  regulations.  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
and  Rhode  Island,  in  their  respective 
committal  SIPs,  have  each  committed  to 
submitting  a  formal  SIP  revision  for  an 
I/M  program  by  November  15, 1993. 
Each  state  held  a  public  hearing  on  their 
respective  SEP  revision.  The  proposed 
conditional  approval  in  this  action 
should  not  be  interpreted  as  an  approval 
of  the  proposed  program  design  features 
as  described  in  the  state’s  commitment. 
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In  order  to  be  considered  complete  and 
fully  approvable,  the  formal  SIP  revision 
due  November  IS,  1993  must  include  a 
program  analysis  using  the  most  current 
EPA  mobile  source  emission  model, 
demonstrating  that  the  program  meets 
the  applicable  performance  standard, 
among  other  features. 

ITM  Regulation  Requirements 

Requirements  for  I/M  programs  were 
published  in  the  Federal  Register  on 
November  5, 1992,  under  40  CFR  part 
51.  subpart  5.  (I/M  Regulation).  The  1/ 

M  Regulation  required  each  state  that 
had  to  implement  an  I/M  program  to 
submit  a  SIP  revision  by  November  15, 
1992,  including  two  elements:  a 
commitment  from  the  Governor  or  his 
designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
Regulation;  and  a  schedule  for 
implementation. 

Under  the  authority  of  the  Governors 
of  the  following  states,  SIP  revisions 
were  submitted  to  the  Environmental 
Protection  Agency  by  the  state  agency  or 
agencies,  on  the  dates  specified,  to 
satisfy  the  requirements  of  the  I/M 
Regulation:  State  of  Connecticut. 
Department  of  Environmental  Protection 
and  Department  of  Motor  Vehicles, 
January  12, 1993;  State  of  Maine.  Bureau 
of  Air  Quality  Control,  December  11, 
1992;  State  of  Massachusetts, 

Department  of  Environmental 
Protection,  February  22, 1993;  State  of 
New  Hampshire,  Air  Resources 
Division,  January  12, 1993.  The 
Governor  of  the  State  of  Rhode  Island 
submitted  a  SIP  revision  to  satisfy  the 
requirements  of  the  I/M  regulation  to 
the  Environmental  Protection  Agency 
on  January  12, 1993.  The  Agency  has 
reviewed  these  submittals  and  proposes 
to  conditionally  approve  them  under 
section  110{k)(4).  If  a  state  fails  to 
submit  the  required  regulations  and 
legislative  authority  for  the  full  SIP 
submittal,  which  is  due  on  November 
15, 1993,  EPA  proposes  in  the 
alternative  to  disapprove  the 
commitment  as  failing  to  comply  with 
section  110(k)(4).  If  a  state  fails  to  adopt 
legislative  authority  or  fails  to  meet  the 
other  applicable  milestones  in  the 
commitment  SIP  schedule  prior  to 
EPA's  final  action  on  this  proposal,  EPA 
proposes  to  disapprove  the  commitment 
as  failing  to  comply  with  section 
110(k)(4)  of  the  Act.  This  is  because 
EPA  believes  that  a  state  may  not  be 
able  to  meet  the  November  15, 1993 
submission  date  if  it  fails  to  meet  the 
milestones  included  in  the  schedule. 

If  EPA  conditionally  approves  the 
state’s  commitments,  then  the  state  must 
meet  its  commitment  to  adopt  and 


submit  legal  authority  and  full 
inspection  and  maintenance  rules  by 
November  15, 1993,  consistent  with  its 
schedule.  Once  EPA  has  conditionally 
approved  this  commitment,  if  a  state 
fails  to  adopt  or  submit  the  enabling 
authority  and  required  rules  to  EPA  by 
November  15. 1993,  this  approval  of  the 
state's  commitment  will  b^ome  a 
disapproval  upon  EPA  providing 
written  notice  to  the  state.  At  that  time, 
the  commitment  will  no  longer  be  a  part 
of  the  approved  SIP.  Subsequently,  ^A 
will  publish  a  notice  in  the  notice 
section  of  the  Federal  Register, 
indicating  that  the  commitment  has 
been  disapproved  and  removed  from  the 
SIP,  If  a  state  adopts  and  submits 
required  I/M  legislation  and  rules  to 
EPA  within  the  applicable  time  frame, 
that  state's  conditionally  approved 
commitment  will  remain  a  part  of  the 
SIP  until  EPA  takes  final  action 
approving  or  disapproving  the  new 
submittal.  If  EPA  approves  the 
submittal,  those  newly  approved  rules 
will  become  a  part  of  the  SIP. 

If  EPA  issues  a  final  disapproval,  or 
if  the  conditional  approval  is  converted 
to  a  disapproval,  the  sanctions  clock 
under  section  179(a)  will  begin.  This 
clock  will  begin  on  the  date  EPA  issues 
the  final  disapproval  or  on  the  date  EPA 
notifies  the  state  in  writing  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  state 
does  not  submit  the  required  authority 
and  rule,  and  EPA  does  not  approve  the 
SIP  on  which  the  disapproval  was  based 
within  18  months  of  the  disapproval, 
EPA  must  impose  one  of  the  sanctions 
under  section  179(b) — ^highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  triggers 
the  federal  implementation  plan 
requirement  under  section  110(c). 
Finally,  under  section  llO(m)  EPA  has 
discretionary  authority  to  impmse 
sanctions  at  any  time  after  a  Hnal 
disapproval. 

Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  State  Implementation  Plan 
(SIP)  revisions  submitted  individually 
by  the  States  of  Connecticut.  Maine, 
Massachusetts.  New  Hampshire,  and 
Rhode  Island.  These  states  in  EPA 
Region  I  have  each  requested 
conditional  approval  of  a  commitment 
to  implement  an  I/M  program  consistent 
with  the  CAA  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  cortify 
that  the  rule  will  not  have  a  signiffcant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  substantial  number  of 
small  entities.  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  less 
than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  sections  110  and  301 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing  or  has 
committed  to  impose  in  the  future. 
Therefore,  because  the  federal  SIP 
approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  for  a  SIP  approval  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  the  state 
actions.  The  CAA  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  96  S.  Ct.  2518  (1976);  42 
U.S.C.  7410(a)(2). 

If  EPA  issues  a  final  disapproval  or 
the  conditional  approval  is  converted  to 
a  disapproval  under  section  llO(k). 
based  on  the  state’s  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affec:t  its 
state-enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
event  EPA  disapproves  the  state 
submittal,  this  disapproval  action  would 
not  have  a  significant  impac:t  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  federal  requirement. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
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request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)(A)- 
(K)  and  110(a)(3)  of  the  CAA,  as 
amended,  and  EPA  regulations  at  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 
Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
oxide.  Ozone,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  10, 1993. 

Paul  G.  Keough, 

Acting  Regional  Administrator.  Region  I. 

IFR  Doc.  93-23582  Filed  9-24-93;  8:45  am) 
BILLING  CODE  6560-50-M 


40  CFR  Part  52 
tMD3-1-6302;  A-1-FRL-4737-1) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Volatile  Organic  Compound 
RACT  Fix-ups 

AGENCY:  Environmental  Protection  , 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland.  These  revisions  consist  of 
revised  volatile  organic  compound 
.  (VOC)  regulations  applicable  in  the 
Baltimore  nonattainment  area,  including 
Baltimore  City  and  the  Counties  of  Anne 
Arundel,  Baltimore,  Carroll,  Harford, 
and  Howard  and  the  Washington,  DC 
nonattainment  area,  including 
Montgomery  and  Prince  George’s 
Counties.  The  intended  effect  of  this 
action  is  to  propose  approval  of 
Maryland’s  revised  VOC  regulations  to 
correct  deficiencies  in  Maryland’s  ozone 
SIP.  This  action  is  being  taken  under  the 
Clean  Air  Act  (the  Act). 

DATES:  Comments  must  be  received  on 
or  before  October  27, 1993.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 


Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 

Region  III,  841  Chestnut  Building. 
Philadelphia,  PA  19107;  U.S. 
Environmental  Protection  Agency.  Jerry 
Kurtzweg,  ANR— 443,  401  M  Street,  SW., 
Washington,  EKi  20460;  and  the 
Maryland  Department  of  the 
Environment.  2500  Broening  Highway, 
Baltimore.  Maryland  21224. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maria  A.  Pino  at:  (215)  597-9337. 
SUPPLEMENTARY  INFORMATION:  On  April 
5, 1991,  the  Maryland  Department  of  the 
Environment  formally  submitted 
proposed  revisions  to  Maryland’s  ozone 
SIP  to  EPA  as  a  SIP  revision  to  comply 
with  part  of  the  reasonably  available 
control  technology  (RACT)  fix-up 
requirement  of  the  Clean  Air 
Amendments  of  1990  (the 
Amendments).  The  Amendments  were 
enacted  on  November  15, 1990.  Public 
Law  101-549,  104  Stat.  2399  (1990), 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the  Act, 
42  U.S.C.  7511(a)(2)(A).  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  RACT  rules  for  ozone.  Areas 
designated  nonattainment  before 
enactruent  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  marginal  or  worse  as  of 
enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A)  of  the  Act,  42  U.S.C. 
7511(a)(2)(A),  those  areas  were  required 
by  May  15, 1991,  to  correct  RACT.  SIPs 
were  to  include  RACT  as  it  was 
interpreted  under  pre-amended  section 
172(b)  of  the  Act,  and  as  it  was 
interpreted  in  pre-amendment 
guidance.*  In  1988,  EPA  sent  letters  to 
all  areas  which  had  SIP  deficiencies. 
These  so  called  “SIP  call  letters’’ 
interpreted  that  guidance  and  indicated 
corrections  necessary  for  specific 
nonattainment  areas.  On  May  26, 1988, 
EPA  sent  a  SIP  call  letter  to  Governor 
Schaefer  of  Maryland  indicating  that 
deficiencies  existed  in  the  Maryland  SIP 
for  the  Baltimore  and  Washington,  DC 
nonattainment  areas.  The  Baltimore 
nonattainment  area  (including 
Baltimore  City  and  the  Counties  of  Anne 


1  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  Post-87  policy.  52  FR 
45044  (Nov.  24. 1987);  the  Blueb^k.  “Issues 
Relating  to  VOC  Regulation  Outpoints.  Deficiencies 
and  Deviations.  Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register”  (of  which 
notice  of  availability  was  published  in  the  Federal 
Register  on  May  25. 1968):  and  the  existing  control 
techniques  guidance  documents  (CTGs). 


Arundel,  Baltimore.  Carroll.  Harford, 
and  Howard)  is  classified  as  severe  and 
the  Washington,  DC  nonattainment  area 
(including  Montgomery  and  Prince 
George’s  (Aunties)  is  classified  as 
serious.2  Therefore,  these  areas  are 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

Maryland’s  April  5, 1991  submittal 
consists  of  amendments  to  Maryland’s 
VOC  regulations.  This  notice  proposes 
to  approve  revisions  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01 
and  .06,  26.11.13.01-03,  .05.  and  .06, 
and  26.11.19.01,  .02.  .07.  and  .10-.15A 
and  B  contained  in  that  submittal. 
Maryland’s  April  5, 1991  submittal  also 
included  revisions  to  COMAR 
26.11.06.11,  26.11.13.04,  and  26.11.15C. 
These  revisions  will  be  addressed  by 
separate  rulemaking  actions. 

Background 

Maryland’s  April  5. 1991  submittal, 
consisted  of  amendments  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01, 

.06.  and  .11.  26.11.13,  and  26.11.19.01, 
.02,  .07,  and  .10-.15.  The  subject  of  this 
proposed  rulemaking  action  is  that 
portion  of  the  April  5, 1991  submittal 
consisting  of  amendments  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01, 
.06.  and  .11.  26.11.13.01-03.  .05. and 
.06.  and  26.11.19.01.  .02.  .07.  and  .10- 
.15A  and  B.  The  portions  of  this 
submittal  consisting  of  COMAR 
26.11.13.04,  Stage  I  vapor  recovery, 
COMAR  26.11.06.11C  and  D,  new 
sources  impacting  on  ozone  and  carbon 
monoxide  nonattainment  areas,  and 
COMAR  26.11. 19.15C.  adhesive 
application,  will  be  addressed  by 
separate  rulemaking  actions. 

On  September  20, 1991,  Maryland 
submitted  another  SIP  revision. 
Maryland’s  September  20, 1991 
submittal  addresses  the  remaining 
RACT  Fix-up  issues  not  addressed  in 
Maryland’s  April  5, 1991  submittal. 
Maryland’s  September  20, 1991 
submittal  contains  capture  efficiency 
protocols,  a  generic  VOC  leak 
regulation,  and  revisions  to  a  technical 
memorandum  containing  EPA  approved 
test  methods.  This  SIP  revision  will  also 
be  addressed  by  a  separate  rulemaking 
action. 

Detailed  descriptions  of  the  April  5, 
1991  RACT  Fix-up  amendments 
addressed  in  this  document  and  EPA’s 
evaluation  are  contained  in  the 
technical  support  document  (TSD) 
prepared  for  these  revisions.  Copies  of 
the  TSD  are  available  from  the  ^A 


:<The  Baltimore  and  Washington.  DC 
nonattainment  areas  retained  their  designations  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon 
enactment  of  the  Amendments.  56  FR  56694. 


50308 


Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Proposed  Rules 


Regional  office  listed  in  the  ADDRESSES 
section  of  this  document. 

Summary  of  Revised  Regulations 

COMAR  26. n.01  General 
A  dmin  istrative  Provisions 

.01  Definitions 

Definitions  of  the  following  terms 
have  been  added  to  reflect  current  EPA 
guidance:  “actual  emissions”, 

"allowable  emissions”,  “potential  to 
emit”,  “premises”,  and  “reasonably 
available  control  technology  (RACT)”. 

The  definitions  of  the  following  terms 
have  been  revised  to  reflect  current  EPA 
guidance;  “new  source  impacting  on  a 
non-attainment  area  (NSINA)”  and 
“volatile  organic  compound”. 

The  definition  for  the  term 
“Ringelmann  Smoke  Chart”  has  been 
deleted  because  Maryland  no  longer 
uses  these  charts  for  determining 
compliance  with  visibility  regulations. 

COMAR  26. 1 1 .02  Permits.  Approvals, 
and  Registration 

.03  Sources  and  Installations  Subject 
to  Permits  To  Construct  and  Approvals 

Subsection  A(6)(k)(vii)  has  been 
amended  to  require  permits  to  construct 
or  modify  for  motor  vehicle  gasoline 
storage  tanks  with  tank  capacity  >250 
gallons  (gal),  changed  from  5000  gal.  in 
Maryland’s  nonattainment  areas. 

COMAR  26. 11  06  General  Emission 
Standards,  Prohibitions  &  Restrictions 

This  rule  regulates  VOC  sources  that 
would  otherwise  not  be  regulated  under 
the  SIP's  category-specific  VCX] 
regulations.  This  would  include:  (1) 
Sources  for  which  EPA  has  not  issued 
a  control  techniques  guideline  (CTG),  so 
called  “non-CTG  sources”,  with  the 
potential  to  emit  <100  tons/year  (TPY); 
and  (2)  those  VCX]  sources  whose 
emissions  are  below  the  category 
specific  VOC  regulations’  applicability 
thresholds.  The  proposed  amendments 
are  acceptable  to  EPA. 

COMAR  26. 1 1 .06.01  Definitions 

Definitions  for  the  following  terms 
have  been  added:  “installation”  and 
“process  line”.  These  definitions  are 
consistent  with  EPA  guidance. 

COMAR  26. 1 1 .06.06  Volatile  Organic 
Compounds 

The  applicability,  compliance,  and 
exemption  provisions  of  this  regulation 
have  been  modified.  Exemptions  in 
subsections  A(2)(d)  and  (e)  have  been 
amended  to  renumber  references  to 
Maryland’s  category  specific  VOC 
regulations.  A  new  provision  has  been 
added  to  exempt  sources  fi'om  this 
regulation  once  RACT  has  been 


established  for  them  under  COMAR 
26.11. 19.02G.  Subsections  B(l)  &  (2) 
require  VOC  emissions  to  be  reduced  by 
85%  from  (a)  installations  construcied 
before  May  12, 1972  which  emit  >36.5 
TPY,  and  (b)  installations  constructed 
after  May  12, 1972  which  emit  >3.65 
TPY.  Subsection  B(3)  outlines  three 
compliance  options;  add-on  control, 
low-VOC  materials,  and/or  operational 
limitations  or  modifications.  Finally,  a 
new  Subsection  E,  which  requires 
exemptions  to  be  submitted  to  EPA  for 
approval  as  SIP  revisions,  has  been 
added. 

COMAR  26.11.13  Control  of  Gasoline 
and  Volatile  Organic  Compound 
Storage 

This  chapter  has  been  completely 
rewritten  and  reorganized.  Sections  .01- 
.05  of  this  chapter  have  been  repealed 
and  replaced  with  new  sections,  as 
described  in  more  detail  below.  All 
changes  reflect  current  EPA  guidance, 
including  the  applicable  CTGs. 

COMAR  26.11.13.01  Definitions 

Definitions  for  the  following  terms 
have  been  added  to  reflect  current  EPA 
guidance:  “gasoline  leak”,  “pipeline 
breakout  station”,  “primary  seal”, 
“secondary  seal”,  “vapor  balance 
system”,  and  “vapor  processing 
system”. 

The  definitions  of  the  following  terms 
have  been  revised  to  reflect  current  EPA 
guidance:  “bulk  gasoline  plant”,  “bulk 
gasoline  terminal”,  “external  floating 
roof’,  “gasoline  distributor”,  “internal 
floating  roof’,  "RVP”,  “tank  truck”,  and 
“vapor  control  system”. 

Tne  definitions  of  the  following  terms 
have  been  deleted:  “liquid-mounted 
seal”,  “metallic-type  shoe  seal”,  "rim- 
mounted  secondary  seal”,  “shoe- 
mounted  secondary  seal”,  and  “vapor 
mounted  seal”.  References  to  these 
terms  have  also  been  deleted, 

COMAR  26. 11.13.02  Applicability  and 
Exemptions 

This  section  clarifies  the  applicability 
of  this  chapter.  This  chapter  is 
applicable  in  the  Baltimore  and 
VVashingtbn,  DC  nonattainment  areas, 
which  include  Baltimore  City  and  Anne 
Arundel,  Baltimore,  Carroll,  Harford, 
Howard,  Montgomery,  and  Prince 
Georges  Counties. 

COMAR  26. 11.1 3.03  Large  Storage 
Tanks 

Subsection  A  contains  the  RACT 
requirements  for  gasoline  and  VOC 
storage  in  fixed  roof  tanks  with 
capacities  >40,000  gal.  These 
requirements  are  at  least  as  stringent  as 
the  CTG,  Control  of  Volatile  Organic 


Emissions  from  Storage  of  Petroleum 
Liquids  in  Fixed-Roof  Tanks  (EPA— 450/ 
2-77-036). 

Subsection  B  contains  the  RACT 
requirements  for  gasoline  and  VOC 
storage  in  open  top  tanks.  These 
provisions  are  at  least  as  stringent  as  the 
CTG,  Control  of  Volatile  Organic 
Emissions  from  Storage  of  Petroleum 
Liquids  in  External  Floating  Roof  Tanks 
(EPA-450/2-78-047).  Subsection  B 
provides  an  exemption  from  the 
secondary  seal  requirement  for  pipeline 
breakout  stations.  These  s[>ecial 
facilities  are  required  to  maintain  a 
vapor  space  between  the  floating  roof 
and  the  tank  bottom  of  <20  inches.  This 
special  provision  constitutes  RACT  fpr 
pipeline  breakout  stations  because  it 
achieves  significant  emission 
reductions,  and  is  both  technologically 
and  economically  feasible. 

Subsection  C  specifies  recordkeeping 
requirements  for  owners  of  large  .storage 
tanks,  in  accordance  with  EPA 
guidance. 

COMAR  26. 1 1 .13.05  Gasoline  Leaks 
from  Tank  Trucks 

This  ser:tion  specifies  certification, 
record  keeping,  and  reporting 
requirements  for  gasoline  tank  trucks. 
This  regulation  satisfies  the 
requirements  of  the  CTG,  Control  of 
Volatile  Organic  Compound  Leaks  from 
Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems  (EP A-4 50/2-78- 
051). 

COMAR  26.11.1 3.06  Gasoline  Reid 
Vapor  Pressure  (RVP) 

This  section  has  been  amended  to 
clarify  a  CFR  reference.  “40  CFR  part  80, 
appendix  E,  .54  FR  11897—11903 
(March  22, 1989:  Volatility  Regulations 
for  Gasoline  and  Alcohol  Blends  Sold  in 
Calendar  Years  1989  and  Beyond:  Final  ' 
Rule)”  has  been  changed  to  read  "40 
CFR  part  80,  appendix  E,  1989  Edition”. 

GOMA  R  26. 11.19  Volatile  Organic 
Compounds  From  Specific  Processes 

COMAR  26.11.19.01  Definitions 
The  definitions  of  the  following  terms 
have  been  added  to  reflect  current  EPA 
guidance:  “exempt  solvent”  and 
“transfer  efficiency”. 

The  definition  for  the  term  "coating” 
has  been  revised  to  reflect  current  EPA 
guidance. 

COMAR  26.11.1 9.02  Applicability, 
Determining  Compliance,  Reporting, 
and  General  Requirements 

This  section  has  been  amended  to 
outline  applicability,  compliance 
methods,  reporting,  and  general 
requirements  for  VOC  regulations  in 
accordance  with  EPA  guidance. 
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Subsection  A  has  been  amended  to 
clarify  the  applicability  of  Maryland's 
VOC  regulations. 

Subsection  B  specifies  the  methods  of 
compliance.  Sub^tion  B(l).  which 
requires  compliance  based  on  the  VOC 
content  of  ea^  coating  or  adhesive,  as 
applied,  has  been  added.  Subsection 
B(2)  has  been  amended  to  include  the 
following  compliance  options: 

(1)  Low  VOC  coatings  or  adhesives;  (2) 
add-on  control  that,  when  tested  complies 
with  the  required  emissions  reduction  or 
results  in  an  emissions  reduction  greater  than 
or  equal  to  the  reduction  that  would  have 
been  achieved  using  complying  coatings;  (3) 
compliance  with  required  operating 
conditions  or  equipment  standards;  or  (4)  an 
alternative  method  which  achieves 
equivalent  emissions  reduction  and  is 
approved  by  Maryland  and  EPA  as  a  SIP 
revision. 

Subsection  C  speciHes  that  the 
determination  of  equivalency  for 
compliance  by  methods  other  than 
complying  coatings  must  be  done  on  the 
basis  of  ec^ual  volumes  of  solids  applied. 

Subsection  D  requires  that  any 
compliance  testing  necessary  when  add¬ 
on  controls  are  used  shall  be  done  with 
EPA  approved  test  methods. 

Amendments  to  Subsection  E  modify 
the  applicability  of  calculations  for 
determining  kg  of  VOC/1  or  lbs  of  VOC/ 
gal  of  coating  to  include  adhesives. 

Also,  terms  for  exempt  solvent  weight 
and  density  have  been  added  to  the 
equations.  These  changes  were  needed 
in  order  to  determine  compliance  with 
the  applicable  regulations. 

SuDsection  F  has  been  amended  to 
add  recordkeeping  and  quarterly 
reporting  requirements  for  sources  with 
actual  VOC  emissions  >100  TPY, 
sources  with  alternative  compliance 
methods,  sources  which  use  averaging 
or  that  have  an  emissions  cap  or 
production  limitation,  and  any  other 
sources  determined  by  Maryland.  Small 
sources,  which  claim  to  be  exempt  from 
any  regulation,  are  required  to  keep 
records  to  demonstrate  that  their 
emissions  are  below  the  applicable 
threshold  at  all  times. 

A  new  Subsection  G  has  been  added 
to  this  chapter.  It  requires  all  VCXZ 
sources  with  the  potential  to  emit  ^100 
TPY,  not  otherwise  regulated  by 
COMAR  26.11.11, 26.11.13,  or 
26.11. 19.03-.15,  to  comply  with  RACT 
determinations  made  by  Maryland.  It 
also  requires  that  Maryland  submit 
these  source  specific  or  category  specific 
RACT  determinations  to  EPA  as  SIP 
revisions. 

While  Subsection  G,  Maryland’s  so 
called  “generic  VOC  RACT  regulation”, 
does  not  contain  any  enforceable 
emissions  limit,  it  does  provide  a 


mechanism  by  which  Maryland  will 
make  source-specific  and  category- 
specific  RACT  determinations.  EPA  will 
conduct  federal  rulemaking  on  each  of 
these  RACT  determinations  submitted 
by  Maryland  as  part  of  the  SIP  revision 
process,  thereby  affording  the 
opportunity  for  public  comment  on  the 
specific  RACT  requirements. 
Additionally,  sources  are  subject  to  the 
85  percent  emissions  reduction 
requirement  under  COMAR 
26.11.06.06B  until  RACT 
determinations  for  them  are  SIP 
approved  imder  COMAR  26.11. 19.02G. 
Because  this  regulation  establishes  a 
mechanism  by  which  source-specific 
and  category-specific  RACT 
determinations  will  be  approved  into 
the  SIP,  and  COMAR  26.11.06.06B 
provides  an  enforceable  emissions 
reduction  requirement  of  85  percent 
with  which  a  major  non-CTG  source 
must  comply  until  RACT  is  established. 
EPA  is  proposing  to  approve  COMAR 
26.11.19.02G  as  an  addition  to  the 
Maryland  SIP. 

COMAR  26.11.19.07  Paper,  Fabric, 
and  Vinyl  Coating 

A  new  Subsection  B  has  been  added 
to  clarify  the  applicability  of  this 
regulation. 

Subsection  C,  Emissions  Standards, 
has  been  clarified  to  specifically 
regulate  web  paper  coating,  as  opposed 
to  sheet-fed  paper  coating.  This  is 
because  sheet-fed  paper  coaters  are 
subject  to  standards  in  COMAR 
26.11.19.11C. 

COMAR  26.11.19.10  Graphic  Arts 

The  definition  for  the  term  “web 
printing”  has  been  revised  to  conform 
with  EPA  guidance. 

The  definitions  of  the  following  terms 
have  been  deleted:  “high  velocity  hot¬ 
air  dryer”,  “letterpress  method”, 
“lithographic  mediods”,  and  “roll 
printing”.  Also,  references  to  these 
terms  have  been  deleted. 

Subsection  B  has  been  amended  to 
clarify  the  applicability  of  this 
regulation.  'The  applicability  has  been 
broadened  to  include  any  sheet-fed  or 
web-fed  flexographic  and  packaging  or 
publication  rotqj^avure  printing. 

Subsection  C  has  been  revised  to 
require  facilities  with  total  emissions  of 
>500  Ibs/day  (100  TPY)  to  reduce 
emissions  by  using  water  based  inks 
with  <25%  VOC  by  volume  or  high 
solids  ink  with  >60%  nonvolatiles.  If 
these  coating  standards  cannot  be  met, 
the  facility  is  given  the  option  to  reduce 
the  VOC  content  of  each  ink  or  reduce 
the  average  VOC  content  of  all  inks  at 
each  press  by  60%  for  flexographic 
presses,  65%  for  packagii^  rotogravure 


presses,  and  75%  for  publication 
rotogravure  presses. 

These  amendments  make  this 
regulation  consistent  with  the  CTG, 
Control  of  Volatile  Organic  Emissions 
horn  Existing  Stationary  Sources — 
Volume  Vni:  Graphic  Arts — ^Rotogravure 
and  Flexography  (EPA-450/2-78-033). 

COMAR  26.11.19.11  Other 
Miscellaneous  Printing  and  Coating 
Processes 

This  new  section  has  been  added  to 
regulate  four  non-CTG  VOC  source 
categories:  sheet-fed  paper  coating, 
plastic  parts  coating,  sheet-fed  paper 
printing,  and  lithographic  web  printing. 

Subsection  A  includes  new 
definitions  for  the  terms:  “fountain”, 
“letterpress  printing”,  “lithographic 
printing”,  “plastic  parts  coating”,  and 
“sheet-fed  coating”. 

Subsection  B  clarifies  the 
applicability  of  the  emission  standard 
for  plastics  parts  required  in  this 
section.  It  specifies  that  this  section  is 
not  applicable  to  web  coating,  which  is 
regulated  under  COMAR  26.1.19.07. 

Subsection  C  contains  emission 
standards  for  sheet-fed  paper  coating 
and  plastic  parts  coating.  'The  standard 
for  sheet-fed  paper  coating  is  4.7  lbs 
VOC/gal  of  coating  appUed  (minus 
water).  (This  may  be  an  interim 
standard.  Maryland  has  indicated  that  it 
intends  to  replace  this  standard  with  an 
ultraviolet  (UV)  ink  standard  in  the 
future.)  The  standard  for  plastic  parts 
coatings,  which  Maryland  has 
determined  to  be  RACT,  is  3.0  lbs  VOC/ 
gal  of  coating  applied  (minus  water). 

Subsection  D  contains  the 
requirements,  which  Maryland  has 
determined  to  be  RACT,  for  sheet-fed 
printing.  Sheet-fed  letter  or  lithographic 
printing  presses  with  cylinders  ^18 
inches  are  required  to  use  a  foimtain 
solution  of  <8.5%  isopropyl  alcohol,  by 
weight,  which  is  maintained  at  <55*’F. 
This  RACT  regulation  requires  that  the 
temperature  be  monitored 

Subsection  E  contains  the 
requirements,  which  Maryland  has 
determined  to  be  RACT,  for  lithographic 
web  printing.  This  subsection  is 
applicable  to  lithographic  printing 
facilities  which  emit  >20  lbs  VOC/day. 
Such  sources  must  refrigerate  the 
fountain  solution  to  <55'’F  and  monitor 
this  temperature.  Additionally,  the 
dryer  exhaust  fiom  the  presses  must  be 
ducted  to  a  thermal  or  catalytic 
afterburner  that  is  operated  and 
maintained  to  achieve  maximum 
destruction  efficiency.  This  regulation 
contains  a  prohibition  on  the  use  of 
isopropyl  alcohol  effective  as  of  January 
1, 1992. 
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The  standards  for  plastic  parts 
coating,  sheet-fed  printing,  and 
lithographic  web  printing  constitute 
RACT  for  these  source  categories 
because  they  result  in  significant  VCX) 
emission  reductions  and  they  are 
technologically  and  economically 
feasible. 

COMAR  26.11.19.12  Dry  Cleaning 
Installations 

The  definition  for  the  term 
“petroleum  solvent”  has  been  added  to 
conform  with  EPA  guidance. 

The  definition  for  the  term  “dry 
cleaning  installation”  has  been  modified 
to  conform  with  EPA  guidance. 

The  definition  for  the  term  “dry 
cleaning  facility”  and  all  references  to 
this  term  have  been  deleted. 

Subsection  B  has  been  amended  to 
revise  the  applicability  Maryland’s  dry 
cleaning  regulations.  The  previous 
exemption  for  dry  cleaning  “facilities” 
which  consume  <55  gal 
perchloroethylene  (perc)  3  has  been 
changed  to  “installations”  which 
consume  <55  gal  perc.  All  other 
exemptions  for  perc  dry  cleaning 
facilities  have  been  eliminated. 

Sections  E  and  F  have  been  added  to 
regulate  petroleum  dry  cleaners  and 
specify  methods  of  compliance 
determination  for  petroleum  solvent  dry 
cleaners.  Section  B  includes  an 
exemption  for  petroleum  solvent  dry 
cleaning  installations  which  consume 
<6000  gal  solvent/year,  if  the  facilities 
received  a  permit  to  construct  before 
January  1, 1989. 

Subsection  C  has  been  amended  to 
specify  standards  for  perc  dry  cleaning 
installations.  Subsection  D  was 
amended  to  specify  methods  of 
compliance  for  perc  dry  cleaning 
installations. 

The  revisions  that  have  been  made  to 
CXDMAR  26.11.19.12  are  consistent  with 
the  CTGs,  Control  of  Volatile  Organic 
Compound  Emissions  fi'om  Large 
Petroleum  Dry  Cleaners  (EPA-450/3- 
82-009)  and  Control  of  Volatile  Organic 
Emissions  from  Perchloroethylene  Dry 
Cleaning  Systems  (EPA-450/2-78-050). 

COMAR  26.11.19.13  Miscellaneous 
Metal  Coating. 

In  Subsection  B,  the  applicability  of 
this  regulation  has  been  amended  and 
clarified.  Applicability  has  been 
changed  from  per  line  to  per  facility,  in 


3  On  October  26. 1992  (57  FR  48490),  EPA 
proposed  approval  of  a  revision  to  EPA’s  definition 
of  VOC  for  the  purpose  of  preparing  SIPs.  The 
proposed  revision  would  add  perc  to  the  list  of 
compounds  excluded  from  the  definition  of  VOC  on 
the  basis  that  perc  has  negligible  photochemical 
reactivity  and  does  not  contribute  to  the  formation 
of  tropospheric  ozone. 


accordance  with  EPA  guidance.  The 
applicability  threshold,  20  lbs  VCXI/day, 
is  higher  than  the  suggested  CTG 
applicability  threshold  of  15  Ibs/day. 
However,  Maryland  has  supplied 
emissions  inventory  data  which  shows 
that  the  15-20  Ibs/day  sources  which 
remain  unregulated  represent  much  less 
than  5%  of  the  VCX]  emissions  from  this 
source  category.  Since  this  meets  EPA’s 
“5%  rule"  <  requirement  for  alternative 
applicability  cutoffs,  the  20  Ibs/day 
threshold  is  acceptable. 

Additionally,  applicability  of  this 
regulation  has  been  expanded  to  cover 
facilities  which  coat  the  interior  of 
metal  drums  and  pails.  Former 
exemptions,  not  found  in  the  CTG,  have 
been  eliminated.  An  exemption  has 
been  added  for  the  finishing  or 
refinishing  of  large  surfaces  of 
assembled  marine  vessel  exteriors.  The 
applicability  of  the  clear  coating 
standard  has  been  specified  for  coatings 
which  are  used  as  both  a  clear  and  high 
performance  coating. 

In  subsection  C,  the  applicability  of 
the  coating  standards  has  been 
broadened  firom  a  miscellaneous  metal 
coating  “installation”  to  “operation” 

(i.e.,  from  per  line  to  per  facility). 

The  amendments  to  this  regulation 
are  consistent  with  the  CTG,  Control  of 
Volatile  Organic  Emissions  fi-om 
Existing  Sources — Volume  VI:  Surface 
Coatjng  of  Miscellaneous  Metal  Parts 
and  Products  (EPA-450/2-78-015). 

COMAR  26.11.19.14  Manufacture  of 
Synthetic  Pharmaceutical  Products 

Subsection  B  has  been  amended  to 
tighten  the  emission  standard  from  40  to 
33  lbs  VOC/day  from  all  air  dryer  and 
production  equipment  exhaust  systems, 
unless  the  discharge  is  reduced  by  90% 
overall.  This  amendment  makes  this 
regulation  consistent  with  the  CTG, 
Control  of  Volatile  Organic  Emissions 
firom  Manufacture  of  Synthesized 
Pharmaceutical  Products  (EPA-450/2- 
78-029). 

COMAR  26.11.19.15  Paint,  Resin  and 
Adhesive  Manufacturing  and  Adhesive 
Application 

This  is  a  new  section  which  specifies 
work  practices  and  equipment  standards 
as  RACT  for  three  non-CTG  source 
categories;  paint,  resin,  and  adhesive 
manufacturing. 

Subsection  A  contains  definitions  for 
the  terms:  “adhesive  application”, 


4  The  5%  rule  was  first  discussed  in  the  August 
17, 1979  policy  memo  from  Richard  G.  Rhoa^, 
entitled  "Evaluation  of  10,000  gal/month 
Throughput  Exemptions  for  Petroleum  Marketing 
Operations”  and  was  later  clariHed  in  the 
September  27, 1979  memo  from  G.  T.  Helms 
entitled  “Five  Percent  Equivalency  Rule.” 


“honeycomb  core  installation”,  “resin 
thin  down  tank”,  “specialty  footwear 
manufacturing”,  “specialty  spiral  tube 
winding”,  “spiral  tube  winding”,  and 
“spiral  wound  tube  impregnating  and 
curing”. 

Subsection  B  contains  standards, 
including  work  practices  and  equipment 
specifications,  for  resin,  paint,  and 
adhesive  manufacturing.  There  are  no 
exemptions.  These  work  practices  and 
equipment  specifications  are  approvable 
as  RACT  and  will  significantly  reduce 
VCK]  emissions  from  these  non-CTG 
source  categories. 

EPA’s  review  of  this  material 
indicates  that  for  the  rules  being 
proposed  for  approval  in  this  action 
Maryland  has  corrected  the  deficiencies 
and  inconsistencies  that  were  identified 
by  EPA  in  the  SIP  call.  Therefore, 
Maryland  has  complied,  in  part,  with 
section  182(a)(2)(A)  of  the  Act,  42  U.S.C. 
7511(a)(2)(A),  as  that  requirement 
applies  to  the  Baltimore  and 
Washington,  DC  nonattainment  areas. 
EPA  is  proposing  to  approve  the 
amendments  and  additions  to  COMAR 
26.11.01.01,  26.11.02.03,  26.11.06.01 
and  .06,  26.11.13.01  -.03,  .05,  and  ,06, 
and  26.11,19.01,  .02,  .07,  and  .10-.15  A 
and  B  of  the  Maryland  ozone  SIP,  which 
were  formally  submitted  to  EPA  as  a  SIP 
revision  on  April  5, 1991.  The  State  of 
Maryland  has  certified  that  public 
hearings  with  regard  to  these  proposed 
revisions  were  held  in  Maryland  on 
September  30, 1986  in  Baltimore,  June 
14, 1988  in  Annapolis,  March  28, 1989 
in  Baltimore;  March  27,  29,  and  30, 

1990  in  Hagerstown,  Annapolis,  and 
Cambridge,  respectively;  and  on  October 
11, 1990  in  Annapolis  as  required  by  40 
CFR  51.102. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this^document. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  COMAR  26.11.01.01, 
26.11.02.03,  26.11,06.01  and  .06, 
26.11.13.01  -.03,  .05,  and  .06,  and 
26.11.19.01,  .02,  .07,  and  .10  -.15  A  and 
B  of  the  Maryland  ozone  SIP,  which 
were  submitted  to  EPA  on  April  5, 1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
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technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976):  42  U.S.C. 

7410(a)(2). 

This  action,  proposing  to  approve 
revisions  to  COMAR  26.11.01.01, 
26.11.02.03,  26.11.06.01  and  .06, 
26.11.13.01  -.03,  .05,  and  .06,  and 
26.11.19.01,  .02,  .07,  and  .10  -.15A  and 
B  of  the  Maryland  ozone  SIP,  has  been 
classified  as  a  Table  2  action  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225).  On  January  6, 1989, 
the  Office  of  Management  and  Budget 
(OMB)  waived  Table  2  and  3  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  l^A’s  request. 

The  Regional  Administrator’s 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)(A)-(K)  and  subchapter  I,  part 
D  of  the  Act,  as  amended,  and  EPA 
regulations  codified  at  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  15, 1993. 

Stanley  L.  Laskowski, 

Acting  /Regional  Administrator,  Hegion  III. 
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40  CFR  Part  52 
[TX-26-1-6944:  FRL-4736-5] 

Conditional  Approval  and 
Promulgation  of  Implementation  Plan; 
State  of  Texas  Inspection  and 
Maintenance  (I/M)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
conditionally  approve  a  revision  to  the 
Texas  State  Implementation  Plan  (SIP) 
for  the  attainment  of  National  Ambient 
Air  Quality  Standards  for  carbon 
monoxide  (CO)  and  ozone.  This  revision 
provides  for  the  adoption  and 
implementation  of  a  vehicle  Inspection 
and  Maintenance  (I/M)  program  meeting 
all  requirements  of  the  EPA  regulations, 
published  in  the  Federal  Register  on 
November  5, 1992,  concerning  vehicle  1/ 
M  Programs.  The  EPA  is  proposing  to 
conditionally  approve  this  SIP  revision 
under  the  Clean  Air  Act  (CAA)  as 
amended  in  1990.  The  proposed 
conditional  approval  is  based  on  a 
commitment  by  the  Governor  to  the 
timely  adoption  and  implementation  of 
an  I/M  program  meeting  all 
requirements  of  the  I/M  regulation,  and 
upon  submission  of  a  schedule  of 
implementation.  A  full  SIP  revision 
including  legal  authority  to  implement 
the  program  is  required  by  November 
15, 1993.  This  action  also  proposes  in 
the  alternative  certain  actions  EPA  will 
take  if  a  full  SIP  revision  is  not 
submitted  by  November  15, 1993.2 
DATES:  Comments  must  be  received  in 
writing  on  this  proposed  action  on  or 
before  October  27, 1993. 

ADDRESSES:  Comments  should  be 
submitted  to  EPA,  Region  6,  Air 
Programs  Branch  (6T-AP),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

Copies  of  the  State’s  submittal  and 
other  relevant  information  are  available 
for  inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 
by  contacting  the  U.S.  Environmental 
Protection  Agency  Region  6,  Air 


Programs  Branch  (6T-AP),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
Telephone  (214)  655-7214;  or  the  Texas 
Air  Control  Board,  Planning  and 
Development,  12124  Park  35  Circle, 
Austin,  Texas  78753,  Telephone  (512) 
908-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

J.  Behnam,  P.  E..  Air  Programs  Branch, 
Environmental  Protection  Agency, 

Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202,  Telephone  (214)  655- 
7247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  CAA  as  amended  in  1990 
requires  States  to  make  changes  to 
improve  existing  I/M  programs  or 
implement  new  programs.  Section 
182(a)(2)(B)  required  any  marginal  or 
above  ozone  nonattainment  area  with  an 
existing  I/M  program  that  was  part  of  a 
SIP,  or  any  area  that  was  required 
previously  by  the  Act  to  have  an  I/M 
program,  to  immediately  submit  a  SIP 
revision  to  bring  the  program  up  to  the 
level  of  past  EPA  guidance  or  to  what 
had  been  committed  to  previously  in  the 
SIP,  whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition, 
under  section  182(b)(4)  all  moderate  and 
above  ozone  nonattainment  areas  must 
implement  an  I/M  program,  regardless 
of  previous  requirements. 

In  addition,  the  EPA  was  directed  to 
publish  updated  guidance  for  State  1/M 
programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 

All  areas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  Serious  and 
above  ozone  nonattainment  areas  with 
populations  of  above  200,000  and  CO 
nonattainment  areas  with  design 
classifications  above  12.7  ppm.  and 
populations  of  200,000  or  more,  in 
addition  to  metropolitan  statistical  areas 
with  populations  of  100,000  or  more  in 
the  northeast  ozone  transport  region, 
were  required  to  meet  the  EPA  guidance 
for  “enhanced”  I/M  programs.  These 
areas  were  required  to  submit  a  SIP 
revision  to  incorporate  an  enhanced  I/M 
program  by  November  15, 1992.  The 
State  of  Texas  is  required  to  implement 
basic  I/M  programs  in  Beaumont  and 
Dallas/Fort  Worth  and  enhanced  I/M 
programs  in  El  Paso  and  Houston. 

Basis  for  Conditional  Approval 

The  EPA  believes  conditional 
approvals  are  appropriate  in  this  case 
b^ause  the  State  could  not  be  expected 
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to  begin  developing  an  1/M  program 
meeting  the  requirements  of  the  Act  and 
the  I/M  regulation  until  the  I/M 
regulation  was  adopted  as  a  Hnal  rule, 
which  occurred  on  November  5, 1992. 
The  EPA  does  believe  that  States  can 
adopt  revi.sed  1/M  program  plans  within 
one  year  of  the  EPA’s  final  rule. 

As  a  condition  of  the  EPA’s  proptosed 
conditional  approval,  the  1/M  regulation 
requires  that  by  November  15, 1993,  a 
complete  SIP  revision  be  submitted 
which  contains  all  of  the  elements  in 
the  implementation  stdiedule,  including 
authorizing  legislation  and 
implementing  regulations.  The 
proposed  conditional  approval  in  this 
ac:tion  should  not  be  interpreted  as  an 
approval  of  the  program  design  features. 
In  order  to  be  considered  complete  and 
fully  approvable,  the  1993  submittal 
must  include  an  analysis  of  the  program 
using  the  most  current  EPA  mobile 
source  emission  model  demonstrating 
that  the  program  meets  the  applic:able 
performance  standard,  among  other 
features. 

1/M  Regulation  Requirements 

Requirements  for  1/M  programs  were 
published  in  the  Federal  Register  on 
November  5, 1992,  under  40  CFR  part 
51,  subpart  S  (I/M  Regulation).  Tbe  1/M 
Regulation  required  each  State  that  must 
implement  an  I/M  program  to  submit  by 
November  15, 1992,  a  SIP  revision 
including  two  elements:  a  commitment 
from  the  Governor  or  his  designee  to  the 
timely  adoption  and  implementation  of 
an  I/M  program  meeting  ail 
rcjquirements  of  the  I/M  regulation  and 
a  schedule  of  implementation. 

State  Submittal 

The  State  submitted  a  committal  SIP 
on  November  13, 1992,  and  a  revised 
sc'.heduie  of  implementation  on  June  15, 
1993,  for  all  four  ozone  nonattainment 
areas  in  Texas,  namely  Beaumont, 
Dallas/Fort  Worth,  El  Paso,  and 
Houston.  The  EPA  designated  these 
areas  with  the  following  nonattainment 
classiric:ations:  Beaumont  (under 
200,000  population),  serious  for  ozone; 
Dallas/Fort  Worth,  moderate  for  ozone; 
El  Paso,  serious  for  ozone  and  moderate 
for  carbon  monoxide;  and  Houston, 
severe  for  ozone.  The  State  is  required 
to  implement  basic  1/M  programs  in 
Beaumont  and  Dallas/Fort  Worth  and 
enhanced  I/M  programs  in  El  Paso  and 
Houston.  Public  hearings  on  the 
.submittals  were  held  by  the  State  on 
September  2, 1992,  September  3,  1992, 
September  9, 1992,  and  September  10, 
1992,  in  Houston,  Beaumont,  El  Paso, 
and  Arlington  (Dallas/Fort  Worth), 
respectively.  A  revised  schedule  was 
necessary  becau.se  the  start  up  dates  for 


some  of  the  I/M  programs  were 
inc;orrectly  c;oded  in  the  State’s 
November  13, 1992,  submission.  The 
Texas  Air  Control  Board  (TACB)  revised 
these  dates  to  be  in  c:omplianc:e  with  the 
start  up  dates  specified  in  40  CFR  part 
51,  subpart  S-lnspec',tion/  Maintenance 
Program  Requirements.  The  submittals 
include  a  commitment  to  adopt  in  a 
timely  manner,  and  implement  I/M 
programs  in  all  four  areas  consistent 
with  the  requirements  of  the  I/M 
regulations  and  the  Act,  and  a  schedule 
of  implementation  which  includes 
submission  of  a  final  SIP  revision  for  a 
comprehensive  I/M  program  by 
November  15, 1993. 

Proposed  Action 

The  EPA  is  proposing  to  conditionally 
approve  the  Texas  I/M  committal  SIP 
under  section  110(k)(4)  for  the 
Beaumont,  Dallas/Fort  Worth,  El  Paso, 
and  Houston  ozone  nonattainment 
areas.  This  proposed  conditional 
approval  is  based  on  review  and 
evaluation  of  the  Governor’s 
submissions  of  November  13, 1992,  and 
June  15, 1993,  as  commitments  that  the 
State  of  Texas  will  submit  a  full  I/M  SIP 
revision  including  the  legal  authority  to 
the  EPA  no  later  than  November  15, 

1993.  As  indicated  at  the  outset  of  this 
document,  the  EPA  will  consider  any 
comments  from  all  parties  received  by 
C)t;tober  27, 1993. 

This  proposal  is  also  intended  to 
clarify  provisions  of  the  CAA  under 
sections  179(a),  (b),  and  110(c).  The  EPA 
is  required  to  take  certain  actions 
concerning  deficient  SIPs, 
nonsubmittals,  and  failure  to  comply 
with  the  schedule  provided  in  the 
committal  SIPs.  If  the  State  fails  to 
adopt  and  submit  tbe  required 
regulations  and  legislative  authority  for 
the  full  SIP  submittal  which  is  due  on 
November  15,  1993,  EPA  proposes  In 
alternative  to  disapprove  the 
commitment  as  failing  to  comply  with 
section  110(k)(4).  If  the  State  falls  to 
adopt  or  meet  other  applicable 
milestones  in  the  commitment  SIP 
schedule  prior  to  EPA’s  final  action  on 
this  proposal,  EPA  may  disapprove  the 
committal  SIP  as  failing  to  comply  with 
section  110(k)(4).  This  is  because  EPA 
believes  that  the  State  could  not  meet 
the  November  15, 1993,  submission  dale 
if  it  fails  to  meet  the  milestones 
included  in  the  schedule. 

If  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  full 
I/M  rules  by  November  15, 1993,  and 
submit  these  rules  to  EPA  within  the 
time  specified  in  its  schedule.  Once 
EPA  has  conditionally  approved  this 
commitment,  if  the  State  fails  to  adopt 


or  submit  the  enabling  authority  and 
required  rules  to  EPA  by  November  15, 
1993,  this  approval  will  become  a 
disapproval  upon  EPA  notification  of 
the  State  by  a  letter.  At  this  time,  this 
commitment  will  no  longer  be  part  of 
the  approved  Texas  nonattainment  area 
SIP.  EPA  subsequently  will  notify  the 
State  and  publish  a  notice  in  the  notice 
section  of  the  Federal  Register, 
indicating  that  the  committal  SIP  has 
been  disapproved  and  removed  from  the 
SIP.  If  the  State  adopts  and  submits  the 
required  legislation  and  rules  to  EPA 
within  the  appHcable  time  frame,  the 
conditionally  approved  commitment 
will  remain  a  part  of  the  SIP  until  EPA 
takes  final  action  approving  or 
disapproving  the  new  submittal.  If  EPA 
approves  the  subsequent  submittal  those 
newly  approved  rules  will  become  a 
part  of  the  SIP. 

In  addition,  if  after  considering 
c:omments  on  the  proposal,  EPA  issues 
a  final  disapproval  for  any  reason  cited 
above,  or  if  the  conditional  approval  is 
converted  to  a  disapproval,  the 
sanctions  clock  under  section  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  EPA  issues  a  final  disapproval  or 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  a  SIP,  and  EPA  does  not 
approve  the  SIP  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  EPA  must 
impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  Also, 
the  final  disapproval  triggers  the  Federal 
implementation  plan  requirement  under 
section  110(c).  Finally,  pursuant  to 
section  llO(m),  EPA  has  dist:retionary 
authority  to  impose  sanctions  at  any 
time  after  a  final  disapproval. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Ail, 

5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000,  ^ 

Conditional  approvals  of  SIP  submittals 
under  section  110  and  subpart  I,  part  D, 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
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does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAAA, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
CAAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.  Ct. 

1976);  42  U.S.C.  7410(a)(2). 

If  conditional  approval  is  converted  to 
a  disapproval  under  section  llO(k), 
based  on  the  State’s  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
State-enforceability.  Moreover,  the 
EPA’s  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  such  a 
disapproval  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  State  requirements,  nor  does  it 
substitute  a  new  Federal  requirement. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection, 
Hycffocarbons,  Incorporation  by 
reference.  Intergovernmental  Relations, 
Nitrogen  oxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671  q. 

Dated;  September  16, 1993. 

W.B.  Hathaway, 

Acting  Regional  Administrator. 

(FR  Doc.  93-23591  Filed  9-24-93;  8:45  am] 
BILLING  CODE  6S60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-245,  RM-8316] 

Radio  Broadcasting  Servicas; 
Hayneville,  AL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  R.J.  Miller,  requesting  the  . 
allotment  of  FM  Channel  300A  to 
Hayneville,  Alabama,  as  that 
community’s  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  32-15-10  and  86- 
25-56. 

DATES:  Comments  must  be  ffled  on  or 
before  November  15, 1993,  and  reply 
comments  on  or  before  November  30, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  as  follows;  R.J.  Miller,  Route 
1,  Box  242,  Letohatchee,  Alabama 
36047. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-245,  adopted  August  31, 1993,  and 
released  September  21, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (room  239), 

1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau.. 
|FR  Doc.  93-23501  Filed  9-24-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-244,  RM-8315] 

Radio  Broadcasting  Services;  Pike 
Road,  AL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Fred  Randall  Hughey 
seeking  the  allotment  of  FM  Channel 
248 A  to  Pike  Road,  Alabama,  as  that 
locality’s  first  local  aural  transmission 
service.  Petitioner  is  requested  to 
provide  additional  information  to 
establish  Pike  Road’s  status  as  a 
community  for  allotment  purposes. 
Coordinates  used  for  this  proposal  are 
32-10-00  and  86-05-00. 

DATES:  Comments  must  be  filed  on  or 
before  November  15, 1993,  and  reply  i 
comments  on  or  before  November  30, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  and  his  consultant,  as 
follows:  Fred  Randall  Hughey,  Route  4, 
Box  247*,  Tallassee,  AL  36078;  Kirk  A. 
Tollett,  Commsouth  Media  Associates, 
4001  Highway  78  East,  Jasper,  AL  35501 
(consultant). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-244,  adopted  August  31, 1993,  and 
released  September  21, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 
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Provision  of  the  Regulatory  Flexibility 
Act  of  1980  do  not  apply  to  this 
proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  ^onger  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  552, 554, 573, 576,  and 
577 

[Docket  No.  93-48;  Notice  1] 

RIN  21Z7-AD83 

Petitions  for  Rulemaking,  Defect  and 
Noncompliance  Orders;  Standards 
Enforcement  ar>d  Defect 
Investigations;  Defect  and 
Noncompliance  Reports;  Record 
Retention;  and  Defect  and 
Noncompliance  Notification 

AGENCY;  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  notice,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  proposes  to  amend  several 
provisions  of  its  regulations  that  pertain 
to  its  enforcement  of  the  provisions  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (Act), 
with  respect  to  manufacturers’ 
obligations  to  provide  notification  and 
remedy  without  charge  to  owners  of 
motor  vehicles  or  items  of  motor  vehicle 
equipment  that  have  been  determined 
not  to  comply  with  a  Federal  motor 
vehicle  safety  standard  or  to  contain  a 
defect  related  to  motor  vehicle  safety. 

Several  of  the  amendments  would 
implement  provisions  added  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  which  amended 


section  153  of  the  Act  to  add 
requirements  for  notification  to  certain 
vehicle  les.sees  and  for  a  second 
notification  to  owners  of  recalled 
vehicles  in  the  event  NHTSA 
determines  that  the  original  notification 
has  not  resulted  in  an  adequate  number 
of  vehicles  or  items  of  equipment  being 
returned  for  remedy.  The  remaining  ' 
provisions  would  amend  existing 
regulations  related  to  NHTSA ’s 
consideration  of  petitions  for 
rulemaking  or  for  an  investigation  of  an 
alleged  safety-related  defect  or  a 
noncompliahce  with  a  Federal  motor 
vehicle  safety  standard;  NHTSA’s 
procedures  following  an  initial 
determination  that  a  safety-related 
defect  exists;  the  form  and  content  of 
defect  and  noncompliance  reports 
submitted  to  NHTSA  by  manufacturers; 
the  form  and  content  of  notification 
letters  that  manufacturers  must  send  to 
owners  and  dealers  following  a 
determination  that  a  vehicle  or  item  of 
equipment  contains  a  safety-related 
defect  or  does  not  comply  with  a  safety 
standard;  the  record  retention 
requirements  applicable  to  motor  ' 
vehicle  manufacturers;  and  a 
clarification  that  NHTSA’s  reporting 
and  recordkeeping  regulations  apply  to 
electronically  generated  or 
communicated  materials. 

DATES:  Comment  closing  date: 

Comments  must  be  received  on  or 
before  November  12, 1993. 

Proposed  effective  date:  If  adopted, 
these  amendments  would  become 
effective  30  days  after  publication  of  the 
final  rule. 

ADDRESSES:  All  comments  on  this  notice 
should  refer  to  the  docket  and  notice 
number  set  forth  above  and  be 
submitted  to  the  following:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  docket  room  hours  are  9:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  White,  Office  of  Defects 
Investigation,  National  Highway  Tra^c 
Safety  Administration,  400  Seventh 
Street,  SW.,  room  5319,  Washington,  DC 
20590  (202-366-5227). 

SUPPLEMENTARY  INFORMATION:  The 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (Act),  15 
U.S.C.  1381  et  seq.,  was  enacted  to 
reduce  traffic  accidents  and  deaths  and 
injuries  to  persons  resulting  fiom  traffic 
accidents.  Pursuant  to  the  Act,  and  to 
the  Secretary  of  Transportation’s 
delegation  to  the  Administrator  of 
NHTSA  for  the  authority  to  carry  out  the 
Act,  49  CFR  1.50(a),  NHTSA  establishes 
Federal  motor  vehicle  safety  standards 


and  conducts  inspections  and 
investigations  to  enforce  the  Act  and  the 
regulations  promulgated  thereunder. 
NHTSA  believes  that  several  of  the 
regulations  it  has  issued  in  connection 
with  its  enforcement  responsibilities 
under  the  Act  should  be  amended  to 
incorporate  new  provisions  added  by 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Public  Law  102- 
240, 105  Stat.  2083  (ISTEA),  to  improve 
the  agency’s  ability  to  enforce  the  Act, 
and  to  clarify  certain  of  the  agency’s 
procedures  and  the  duties  of 
manufacturers  of  motor  vehicles  and 
items  of  motor  vehicle  equipment. 

Statutory  Background 
Section  151  of  the  Act,  15  U.S.C 
1411,  requires  a  manufacturer  to  furnish 
notification  to  NHTSA  and  to  owners, 
purchasers,  and  dealers  if  it  obtains 
knowledge  that  any  motor  vehicle  or 
item  of  motor  vehicle  equipment  that  it 
manufactures  contains  a  defect  which  it 
determines  in  good  faith  relates  to  motor 
vehicle  safety,  or  if  it  determines  in 
good  faith  that  a  vehicle  or  item  of 
equipment  that  it  manufacturers  does 
not  comply  with  an  applicable  Federal 
motor  vehicle  safety  standard.  Under 
section  152(b)  of  the  Act,  15  U.S.C. 
1412(b),  NHTSA  may  determine,  based 
on  information  received  firom 
manufacturers  and  other  sources,  that 
motor  vehicles  or  items  of  motor  vehicle 
equipment  contain  a  safety-related 
defect  or  do  not  comply  with  a  Federal 
motor  vehicle  safety  standard. 

Following  either  such  determination, 
the  manufacturer  of  the  defective  or 
noncomplying  vehicles  or  items  of 
equipment  must  provide  notification  of 
the  defect  or  noncompliance  to  owners 
and  dealers,  pursuant  to  section  153  of 
the  Act,  15  U.S.C.  1413,  and  must 
remedy  the  defect  or  noncompliance 
without  charge,  pursuant  to  section  154 
of  the  Act,  15  U.S.C  1414. 

ISTEA  added  two  new  subsections  to 
section  153  of  the  Act.  Section  153(d) 
authorizes  NHTSA  to  require  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  to  send  a  second 
notification  of  a  defect  or 
noncompliance  if  the  agency  determines 
that  the  first  notification  has  not 
resulted  in  an  adequate  number  of  the 
vehicles  or  items  of  equipment  being 
returned  for  remedy.  Section  153(e) 
requires  certain  motor  vehicle  lessors 
that  receive  notification  of  a  defect  or 
noncompliance  relating  to  a  leased 
vehicle  to  provide  their  lessees  with  a 
copy  of  the  notification.  It  also  added  a 
new  section  154(d),  which  provides  that 
motor  vehicle  dealers  that  have  received 
a  manufacturer’s  notification  of  a  defect 
or  noncompliance  may  sell  or  lease  a 
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vehicle  or  item  of  equipment  covered  by 
the  notification  only  if  the  defect  or 
noncompiiance  has  been  remedied 
before  delivery. 

Section  111(a)  of  the  Act,  15  U.S.C. 
1400(a).  provides  that  if  a  vehicle  or 
item  of  equipment  has  been  determined 
to  contain  a  noncompliance^r  a  safety- 
related  defect  after  its  sale  by  a 
manufacturer  or  distributor  to  a 
distributor  or  dealer  but  prior  to  its  sale 
by  the  distributor  or  dealer,  the 
manufacturer  or  distributor  must 
immediately  repurchase  the  vehicle  or 
item  of  motor  vehicle  equipment  from 
such  distributor  or  dealer.  However,  in 
the  case  of  motor  vehicles,  the 
manufacturer  or  distributor  may 
immediately  furnish  the  purchasing 
distributor  or  dealer  the  required 
conforming  part  or  parts  or  equipment 
for  installation  by  the  distributor  or 
dealer. 

Section  112(b)  of  the  Act,  15  U.S.C. 
1401(b).  requires  every  manufacturer  of 
motor  vehicles  and  motor  vehicle 
equipment  to  establish  and  maintain 
such  records,  and  every  manufacturer, 
dealer,  or  distributor  to  make  such 
reports,  as  the  Secretary  may  reasonably 
require  to  determine  whether  the 
manufacturer,  dealer,  or  distributor  is  in 
compliance  with  the  Act  or  any  rules, 
regulations,  or  orders  issued  thereunder. 
Section  158(a)(1),  15  U.S.C.  1418(a)(1), 
requires  manufacturers  to  furnish  the 
agency  with  a  copy  of  all  notices, 
bulletins,  and  other  communications  to 
dealers  or  to  owners  or  purchasers  of 
motor  vehicles  or  equipment  produced 
by  such  manufacturer  regarding  any 
defect  or  failure  to  comply  in  such 
vehicle  or  equipment. 

Section  124  of  the  Act,  15  U.S.C. 
1410a.  provides  that  interested  persons 
may  petition  the  Secretary  to  commence 
a  proceeding  to  consider  issuing  a  motor 
vehicle  safety  standard  under  section 
103,  or  to  commence  a  proceeding  to 
determine  whether  an  order  should  be 
issued  pursuant  to  section  152(b)  that 
would  require  a  manufacturer  to 
provide  notification  and  remedy  for  a 
safety-related  defect  or  noncompliance. 

Amendments  to  Part  552 — Petitions  for 
Rulemaking  and  for  Defect  and 
Noncompliance  Investigations 

Part  552  was  originally  promulgated 
in  1975  to  implement  the  citizen 
petition  provisions  of  section  124  of  the 
Act.  Section  552.8  currently  provides 
that  if  the  Administrator  or  his  or  her 
delegate  finds,  after  a  technical  review, 
that  there  is  “a  reasonable  possibility 
that  the  order  requested  in  the  petition 
will  be  issued  at  the  conclusion  of  the 
appropriate  proceeding.”  the  petition 
will  he  granted.  When  NHTSA  adopted 


this  language,  it  did  not  intend  to  create 
a  standard  that  would  bind  the  agency 
to  grant  every  petition  for  which  there 
is  a  possibility  that  a  recall  order  or  final 
rule  would  be  issued,  notwithstanding 
consideration  of  such  factors  as  resource 
allocation,  agency  priorities,  and 
likelihood  of  success  in  litigation  arising 
from  the  order  that  would  be  issued  at 
the  conclusion  of  the  requested 
proceeding. 

The  preamble  to  the  1975  rule  makes 
clear  that  NHTSA  intended  by  this 
language  only  to  advise  the  public  that 
it  would  not  grant  petitions  that  lack 
any  reasonable  chance  of  resulting  in  a 
final  determination  of  a  safety-related 
defect  or  noncompliance  or  in  a  final 
rule.  There.  NHTSA  was  addressing  the 
concerns  expressed  by  automobile 
manufacturers  that  the  “reasonable 
possibility”  language  would  permit 
NHTSA  to  grant  virtually  any  petition. 
The  agency  stated  speciHcally  that  the 
term  “reasonable  possibility” 

limits  the  discretion  of  the  Administrator  to 
grant  only  a  petition  for  an  order  •  •  •  that 
has  a  reasonable  chance  of  being  issued,  not 
a  petition  for  any  order  that  may  conceivably 
be  issued. 

40  FR  32013  (September  10.  1975). 

Despite  the  explanation  in  this 
preamble,  the  language  of  section  552.8 
apparently  created  some  confusion 
about  whether  NHTSA  may  consider 
such  matters  as  agency  priorities,  the 
allocation  of  agency  resources,  and  the 
likelihood  of  successful  enforcement  of 
a  defect  or  noncompliance 
determination  or  successful  defense  of  a 
final  rule  when  it  decides  whether  to 
grant  or  deny  a  petition  filed  pursuant 
to  section  124.  This  issue  was  the 
subject  of  litigation  in  Center  for  Auto 
Safety  v.  Dole,  828  F.2d  799  (D.C.  Cir. 
1987),  vacated  on  reh’g.  846  F.2d  1532 
(1988),  which  involved  a  challenge  to 
NHTSA’s  denial  of  a  petition  to  open  a 
safety  defect  investigation.  On  appeal 
from  the  judgment  of  the  United  States 
District  Court  for  the  District  of 
Columbia  in  favor  of  the  Government, 
the  Court  of  Appeals  initially  reversed, 
holding  that  part  552  precluded  NHTSA 
from  considering  matters  other  than  the 
possible  existence  of  a  safety-related 
defect  when  deciding  whether  to  grant 
a  petition  to  open  a  defect  investigation. 
On  rehearing,  however,  the  Court 
vacated  its  earlier  judgment  and  held 
that  part  552  does  not  preclude  NHTSA 
from  taking  those  factors  into  account 
when  deciding  whether  to  grant  a 
petition  for  a  defect  investigation,  to  the 
same  extent  as  it  would  when  exercising 
its  prosecutorial  discretion  on  its  own 
initiative. 


Although  the  court’s  decision  on 
rehearing  upheld  NHTSA’s  view  of  the 
current  regulation.  NHTSA  is  proposing 
to  remove  any  possible  ambiguity  by 
amending  part  552  to  make  it  clear  that 
the  regulation  does  not  limit  NHTSA’s 
discretion  to  consider  factors  such  as 
resource  allocation,  agency  priorities, 
and  likelihood  of  success  in  litigation 
which  might  arise  from  the  order,  when 
deciding  whether  to  grant  or  deny 
petitions  filed  pursuant  to  section  124. 
The  proposed,  amendment  would  delete 
from  §  552.6  (“Technical  review”)  the 
reference  to  a  determination  by  the 
Associate  Administrator  that  there  is  a 
reasonable  possibility  that  the  requested 
order  will  be  issued.  It  would  also 
delete  the  first  three  sentences  of  §  552.8 
(“Determination  whether  to  commence 
a  proceeding”),  and  revise  the  last 
sentence  of  that  section  which  relates  to 
the  timing  of  the  notice  to  the  petitioner 
of  the  agency’s  action  on  the  petition, 
and  retitle  the  section  to  read 
“Notification  of  agency  action  on  the 
petition.”  The  proposed  revision  would 
include  a  listing  of  some  of  the  factors 
that  the  agency  may  consider  in 
deciding  whether  to  grant  or  deny  the 
petition.  These  proposed  changes  are 
consistent  with  NHTSA’s  longstanding 
view  that  the  regulation  does  not  affect 
the  scope  of  the  agency’s  discretion  to 
grant  or  deny  these  petitions. 

Amendments  to  Part  554 — Safety  Defect 
and  Standards  Noncompliance 
Determinations 

Section  152  of  the  Act  sets  forth  a 
two-stage  process  to  be  followed  by 
NHTSA  in  making  determinations  that 
motor  vehicles  or  items  of  motor  vehicle 
equipment  fail  to  comply  with  a  Federal 
motor  vehicle  safety  standard  or  contain 
a  safety-related  defect.  See  Center  for 
Auto  Safety  V.  Lewis,  685  F.2d  1381 
(D.C.  Cir.  1982).  Section  152(a)  requires 
NHTSA  to  publish  a  notice  in  the 
Federal  Register  of  an  initial 
determination  of  a  failure  to  comply  or 
a  defect,  and  to  provide  the 
manufacturer  and  other  interested 
persons  with  an  opportunity  to  present 
data,  views,  and  arguments  on  the  issue. 
Section  152(b)  provides  that  if  the 
Administrator  determines,  after  receipt 
of  that  information,  that  such  a  failure 
to  comply  or  defect  exists,  he  or  she 
shall  order  the  manufacturer  to  notify 
owners,  purchasers,  and  dealers  of  the 
failure  to  comply  or  defect  pursuant  to 
section  153  and  to  provide  a  remedy 
pursuant  to  section  154.  NHTSA’s 
regulations  implementing  these 
statutory  provisions  appear  at  49  CFR 
554.10  and  554.11. 

Upon  making  an  initial  determination 
that  a  manufacturer  has  failed  to  comply 
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with  a  safety  standard  or  that  a  safety- 
related  defect  exists,  the  Associate 
Administrator  for  Enforcement,  in 
accordance  with  49  CFR  554.10,  sets  a 
date  for  a  public  meeting  and  a  deadline 
for  written  submissions  of  data,  views, 
and  arguments  regarding  the  initial 
determination.  The  Administrator  than 
considers  all  of  the  information  and 
arguments.  If  the  Administrator 
determines  that  a  failure  to  comply  or  a 
safety-related  defect  exists,  he  or  she 
orders  the  manufacturer  to  provide  the 
notice  and  remedy  required  by  the  Act. 
49  CFR  554.11(b). 

Section  554.11(c)  currently  provides 
that  if  the  Administrator  determines  that 
a  failure  to  comply  or  a  safety-related 
defect  “does  not  exist,”  he  or  she  will 
notify  the  manufacturer  and  publish 
“this  finding”  in  the  Federal  Register. 
Similarly,  §  554.10(e)  provides  that  if 
the  Administrator  determines  that  a 
failure  to  comply  or  a  safety-related 
defect  “does  not  exist,”  he  or  she  may, 
at  his/her  discretion,  within  60  days 
invite  interested  persons  to  submit 
views  on  the  investigation  at  a  public 
meeting. 

As  a  practical  matter,  however,  the 
Administrator  rarely  if  ever  makes  an 
affirmative  determination  that  there  is 
no  failure  to  comply  or  no  safety-related 
defect.  Rather,  if  the  Administrator 
believes  that  the  information  at  his  or 
her  disposal  does  not  warrant  a  final 
determination  of  defect  or 
noncompliance,  the  investigation  is 
closed,  subject  to  its  possible  reopening 
if  additional  evidence  is  obtained. 

The  Act  does  not  require  a 
determination  by  NHTSA  that  a  failure 
to  comply  or  a  safety-related  defect  does 
not  exist.  More  important,  continuing  an 
investigation  until  proof  of  such  a 
negative  could  be  obtained  would  serve 
no  .safety  purpose,  and  would  divert 
scare  resources  from  other  areas. 

Unfortunately,  some  manufacturers 
have  interpreted  the  Administrator’s 
decision  to  close  an  investigation 
without  a  final  determination  as  an 
affirmative  determination  that  there  is 
no  such  noncompliance  or  defect.  Some 
manufacturers  have  even  prepared  and 
distributed  promotional  material  that 
states  that  NHTSA  has  concluded  that  a 
defect  is  not  present.  Such  an  assertion 
has  the  potential  to  confuse  the  public. 
To  the  extent  that  the  current  regulatory 
language  has  contributed  to  this 
practice,  it  should  be  changed. 

Therefore,  NHTSA  is  proposing  to 
revise  §  554.11(c)  to  eliminate  the 
reference  to  a  determination  that  no 
such  failure  to  comply  or  defect  exists. 
Instead,  the  section  would  provide  that 
if  the  Administrator  decides,  following 
an  initial  determination,  to  close  an 


investigation  without  making  a  final 
determination  that  a  failure  to  comply 
or  a  safety-related  defect  exists,  he  or 
she  will  notify  the  manufacturer  and 
will  publish  a  notice  of  that  closing  in 
the  Federal  Register. 

With  respect  to  §  554.10(e),  NHTSA  is 
proposing  to  delete  the  entire  provision 
as  superfluous.  The  agency  has  never 
held  a  public  meeting  following  the 
close  of  an  investigation.  However,  if  it 
should  so  choose,  it  may  do  so  even  in 
the  absence  of  such  a  regulation. 

Amendments  to  Part  573 — Defect  and 
Noncompliance  Reports 

Section  151  of  the  Act,  15  U.S.C. 

1411,  requires  manufacturers  of  motor 
vehicles  and  items  of  replacement 
equipment  that  determine  that  their 
products  contain  a  safety-related  defect 
or  a  noncompliance  with  a  Federal 
motor  vehicle  safety  standard  to  notify 
NHTSA  and  owners,  purchasers,  and 
dealers  of  that  determination  in 
accordance  with  section  153  of  the  Act  • 
and  to  remedy  the  defect  or 
noncompliance  in  accordance  with 
section  154.  49  CFR  573.5  implements 
the  provisions  of  the  Act  related  to  the 
notification  to  NHTSA  of  such  defects 
and  noncompliances.  Among  other 
things,  the  notification  must  describe 
the  defect  or  noncompliance,  identify 
the  affected  vehicles  and/or  equipment, 
describe  the  events  that  led  to  the 
determination,  and  describe  tbe 
manufacturer’s  remedial  program. 

Part  573  also  includes  provisions 
requiring  manufacturers  to  submit  to 
NHTSA  a  copy  of  all  communications 
related  to  the  defect  or  noncoinpliance 
that  are  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  or 
purchaser  (section  573.5(c)(9)),  to 
submit  quarterly  reports  to  NHTSA  on 
the  progress  of  notification  and  remedy 
campaigns  (§  573.6),  and  to  maintain 
certain  types  of  information  regarding 
purchasers  and  owners  (§  573.7).  In 
addition,  section  573.8  implements 
section  158(a)(1)  if  the  Act  by  requiring 
manufacturers  to  provide  NHTSA  with 
copies  of  all  notices,  bulletins  and 
communications  to  manufacturers, 
distributors,  dealers  or  purchasers 
concerning  defects  in  their  products, 
whether  or  not  those  defects  are  safety- 
related. 

NHTSA’s  experience  has 
demonstrated  that  several  amendments 
to  Part  573  appear  to  be  warranted.  In 
addition,  the  ISTEA  amendments 
regarding  leased  vehicles  (section  153(e) 
of  the  Act)  need  to  be  implemented 
through  changes  to  that  part.  Therefore. 
NHTSA  is  proposing  amendments  to  49 
CFR  part  573  regarding  leased  vehicles, 
the  timing  and  duration  of  remedy 


campaigns,  submission  of  draft  owner 
notification  letters  to  the  agency, 
quarterly  reports  on  the  progress  of 
recall  campaigns,  identificmtion  by 
vehicle  manufacturers  of  suppliers  of 
defective  or  noncompliant  equipment, 
and  identification  by  equipment 
manufacturers  of  vehicle  manufacturers 
that  have  been  supplied  with  defective 
or  noncompliant  equipment. 

Leased  Vehicles 

ISTEA  added  a  new  section  153(e)  to 
the  Act,  which  requires  lessors  of  motor 
vehicles  who  receive  a  notification  of  a 
safety-related  defect  or  noncompliance 
to  provide  a  copy  of  such  notification  to 
their  lessees.  To  implement  this 
subsection,  NHTSA  is  proposing  to 
amend  §§573.4,  573.7  and  573.8  of  part 
573,  as  well  as  certain  portions  of  part 
577,  “Defect  and  Noncompliance 
Notification.” 

First,  NHTSA  intends  to  amend 
§  573.4,  “Definitions,”  to  include 
definitions  of  the  terms  "leased  motor 
vehicle,”  “lessor,”  and  “lessee,” 
because  those  terms  are  not  currently 
defined  in  part  573.  (These  definitions 
will  also  be  added  to  part  577.)  The 
proposed  definition  of  “leased  motor 
vehicle”  is  identical  to  that  which 
appears  in  section  153(e)(2)  of  the  Act 
as  amended  by  ISTEA.  The  proposed 
definitions  of  "lessor”  and  “les.see”  are 
consistent  with  the  definition  of  “leased 
motor  vehicle.”  Under  these  definitions, 
only  lessors  that  leased  five  or  more 
vehicles  for  a  term  of  at  least  four 
months  in  the  year  preceding  the  date 
of  the  notification  would  be  covered  by 
these  regulatory  provisions. 

In  addition,  the  agency  is  proposing  to 
expand  the  scope  of  §  573.7,  “Purchaser 
and  Owner  Lists,”  to  cover  notifications 
to  lessors  and  lessees.  Section  573.7(a) 
currently  requires  vehicle 
manufacturers  to  maintain  a  list  of  the 
names  and  addresses  of  registered 
owners  or  most  recent  purchasers  of 
vehicles  involved  in  a  notification 
campaign,  as  well  as  the  Vehicle 
Identification  Number  (VIN)  and  the 
status  of  the  remedy  for  each  leased 
vehicle.  NHTSA  is  proposing  to  amend 
that  subsection  to  require  the 
manufacturer  also  to  maintain  a  list  of 
known  lessors  that  it  has  notified  and, 
in  those  cases  where  the  manufacturer 
notifies  lessees  directly,  to  maintain  a 
list  of  the  names  and  addresses  of  the 
lessees.  The  lists  of  lessors  and  lessees 
need  not  be  separate  from  the  list  of 
other  vehicles,  but  leased  vehicles  must 
clearly  be  identified  as  such. 

The  agency  is  also  proposing  to  add 
a  new  §  573.7(d),  which  would  require 
each  lessor  that  notifies  its  lessees  of  a 
defect  or  noncompliance  to  maintain  a 
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list  of  the  names  and  address  of  the 
lessees,  which  shall  include  the  name 
and  address  of  the  lessee,  the  VIN,  and 
the  date  of  the  lessor  sent  the 
notification  to  the  lessee. 

NHTSA  has  found  the  information 
maintained  by  manufacturers  pursuant 
to  §  573.7  to  useful  in  the  agency’s 
efforts  to  evaluate  whether 
manufacturers’  notihcation  and  remedy 
campaigns  are  adequate.  These 
propos^  amendments  will  provide 
NHTSA  with  the  information  it  needs  to 
evaluate  whether  manufacturers  and 
lessors  are  adequately  carrying  out  their 
obligations  under  section  153(e)  and 
will  also  help  to  ensure  that  lessees  of 
motor  vehicles  are  informed  of  defect  or 
noncompliance  recalls  that  pertain  to 
their  vehicles. 

Schedule  for  Remedy  Campaigns 

Section  153(a)(5)  of  the  Act,  15  U.S.C. 
1413(a)(5),  provides  that  a  manufacturer 
conducting  a  safety  recall  must  specify 
in  the  owner  notiHcation  letter  the 
earliest  date  on  which  such  defect  or 
failure  to  comply  will  be  remedied 
without  charge.  Pursuant  to  section 
154(b)(2),  15  U.S.C.  1414(b)(2),  the 
specified  date  “shall  be  the  earliest  date 
on  which  parts  and  facilities  can 
reasonably  be  expected  to  be  available.” 
Although  the  date  is  initially  to  be 
specified  by  the  manufacturer,  such  date 
is  subject  to  disapproval  by  NHTSA. 

Section  154(c)  of  the  Act,  15  U.S.C. 
1414(c),  provides  that  a  manufacturer 
that  is  conducting  a  safety  recall  shall 
file  with  NHTSA  a  copy  of  its  program 
for  remedying  any  defect  or  failure  to 
comply,  and  that  NHTSA  shall  make  the 
program  available  to  the  public.  This 
provision  is  implemented  through  49 
CFR  573.5(c)(8).  However,  at  the  present 
time.  NHTSA’s  regulations  do  not  spell 
out  precisely  what  must  be  included  in 
the  manufacturer’s  “program.” 

In  the  past  few  years  NHTSA  has 
noted  an  increase  in  the  number  of 
recalls  in  which  there  has  been  a 
significant  delay  between  the 
manufacturer’s  determination  of  the 
existence  of  a  defect  or  noncompliance 
and  the  commencement  of  the 
manufacturer’s  remedy  campaign.  There 
have  also  been  a  limited  number  of 
instances  in  which  the  duration  of  the 
remedy  campaign  was  inordinately 
extended.  The  manufacturers  in 
question  have  generally  sought  to  justify 
these  delays  and  extensions  on  the  basis 
that  needed  parts  and/or  facilities  were 
not  available.  While  such  unavailability 
may  in  certain  cases  justify  some  delay, 
it  is  important  that  the  agency  Se  aware 
of  the  manufacturer’s  anticipated 
schedule  at  the  earliest  possible  time  in 
order  to  assure  that  remedy  campaigns 


under  the  Act  are  commenced  in  a 
timely  fashion  and  completed  within  an 
appropriate  time  period.  In  addition,  the 
agency  needs  to  be  able  to  respond  to 
questions  about  the  timing  of  the  recall 
from  the  public  and/or  the  media. 

Therefore,  NHTSA  plans  to  amend 
§  573.5(c)(8)  to  require  that  each 
manufacturer  include  in  its  initial 
information  report  to  the  agency  under 
part  573  a  proposed  schedule  for  when 
and  how  the  campaign  will  be 
conducted,  along  with  a  description  of 
any  factors  of  which  it  is  aware  that  it 
anticipates  could  interfere  with  its 
ability  to  adhere  to  the  proposed 
schedule.  The  manufacturer’s  schedule 
would  have  to  include,  as  applicable, 
the  time  frame  for  development  and 
testing  of  the  specific  remedy  for  the 
defect  or  noncompliance,  the  time  frame 
for  production  of  any  necessary  parts, 
and  the  anticipated  date(s)  for 
distribution  of  those  parts  to  dealers 
and/or  owners.  If  different  remedies  will 
be  provided  for  different  models  or 
model  years  to  be  covered  by  the  recall 
campaign,  separate  schedules  would 
have  to  be  submitted. 

The  manufacturer  would  also  have  to 
indicate  in  its  proposed  schedule  if  it 
planned  to  “stagger”  the  campaign  (e.g., 
by  initially  sending  notification  letters 
to  owners  of  one  model  or  model  year 
and  delaying  the  offer  of  a -remedy  to 
owners  of  other  covered  vehicles)  and 
provide  a  justification  for  such  a  plan. 

In  addition,  a  manufacturer  that  seeks  to 
delay  the  commencement  of  its  recall 
campaign  because  it  anticipates  filing  a 
petition  for  a  determination  that  the 
defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  pursuant  to  section  157  of 
the  Act,  15  U.S.C.  1417,  would  also 
have  to  advise  the  agency  of  its 
intention  to  do  so  in  its  initial  part  573 
report. 

NHTSA  is  also  proposing  to  require 
that  a  manufacturer  that  is  unable  to 
conduct  its  notification  and  remedy 
campaign  in  accordance  with  the 
schedule  it  submitted  must  promptly 
notify  the  agency  and  explain  why  it 
could  not  do  so.  In  addition,  such  a 
manufacturer  would  have  to  provide  a 
revised  schedule  for  the  campaign, 
which  would  also  be  subject  to 
disapproval  by  the  agency. 

NHTSA  anticipates  that  in  the  large 
majority  of  cases,  there  will  be  no 
reason  to  believe  that  the  manufacturer’s 
proposed  schedule  is  unreasonable. 
However,  in  those  cases  where  the 
manufacturer  proposes  to  commence  its 
notification  and/or  remedy  campaign 
more  than  30  days  after  it  has 
determined  that  a  safety-related  defect 
or  noncompliance  exists,  or  pr(^>oses  to 


“stagger”  the  campajgn(s),  NHTSA 
needs  certain  information  in  order  to 
determine  whether  the  manufacturer’s 
proposed  schedule  should  be 
disapproved  pursuant  to  section 
154(b)(2)  of  the  Act.  Therefore,  in  those 
situations  NHTSA  is  proposing  to 
require  manufacturers  to  identify  and 
describe  in  detail  the  factors  on  which 
the  proposed  schedule  is  based. 

Examples  of  such  factors  include  the 
need  to  develop  and  test  a  satisfactory 
remedy  for  the  defect,  the  need  to 
develop  different  remedies  for  a  variety 
of  models  or  model  years  included  in 
the  campaign,  and  the  need  to  specially 
manufacture  parts  required  for  the 
remedy. 

Submission  of  Proposed  Owner  Letters 
to  NHTSA 

NHTSA  is  also  proposing  to  modify 
§  573.5(c)(9)  to  require  manufacturers  to 
submit  to  the  agency  copies  of  their 
proposed  owner  notification  letters  at 
least  five  days  before,  rather  than  after, 
the  letter  is  sent.  The  agency  has  had 
several  experiences  in  which  an  owner 
notification  letter  has  failed  to  comply 
with  all  of  the  requirements  of  part  577. 
Once  such  a  letter  has  been  sent,  it 
would  rarely  be  productive  (and  might 
be  confusing  and  counterproductive)  Jo 
require  the  manufacturer  to  send  a 
second,  corrected  letter.  The  proposed 
amendment  would  permit  the  agency  to 
review  the  manufacturer’s  proposed 
letter  and  advise  the  manufacturer  of 
any  problems  or  deficiencies  so  they  can 
be  corrected  in  a  timely  manner.  It 
would  also  increase  the  agency’s  ability 
to  respond  to  questions  about  the  recall 
from  the  public  and/or  the  media  by 
ensuring  that  the  agency  is  informed 
about  the  specifics  of  a  recall  before  the 
manufacturer  actually  initiates  it.  Under 
the  proposed  amendment,  the  agency 
would  have  the  ability  to  waive  this 
requirement  if  warranted  by  safety 
considerations. 

Quarterly  Reports 

In  order  to  monitor  the  progress  and 
adequacy  of  recall  campaigns,  NHTSA 
adopted  §  573.6,  which  requires 
manufacturers  to  submit  six  quarterly 
reports  detailing  such  items  as  the  date 
the  notification  campaign  began  and 
ended,  the  number  of  vehicles  or  items 
of  equipment  covered  by  the  campaign, 
and  the  number  of  vehicles  or 
equipment  items  inspected  and/or 
remedied.  Currently,  §  573.6(a)  provides 
that  the  information  must  be  submitted 
“not  more  than  25  woricing  days  after 
the  close  of  each  calendar  quarter.” 

This  rather  vague  formulation  for  the 
deadline  has  led  to  confusion  and 
uncertainty  as  to  when  reports  must  be 
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filed.  Therefore,  NHTSA  is  proposing  to 
establish  specific  due  dates  for  quarterly 
reports.  In  addition,  with  the 
development  of  more  efficient  methods 
of  information  collection  and  the  use  of 
computers,  there  appears  to  be  no 
reason  for  the  extended  period  after  the 
close  of  the  reporting  period  that  is 
permitted  under  the  current  regulation. 
For  these  reasons,  NHTSA  is  proposing 
to  amend  part  573  to  require  the  reports 
to  be  filed  on  or  before  April  20,  July  20, 
October  20,  and  January  20  for  the  first 
through  fourth  calendar  quarters, 
respectively. 

In  view  of  the  new  statutory  focus  on 
repairing  defective  and  noncompliant 
vehicles  and  equipment  items  prior  to 
their  sale  to  the  public,  NHTSA  is  also 
proposing  to  require  manufacturers  to 
separately  state  the  number  of  vehicles 
and  items  of  equipment  that  are 
repaired  and/or  returned  by  dealers 
prior  to  the  first  sale. 

Identification  of  Suppliers  and 
Customers 

As  a  result  of  its  experiences  in 
several  recent  recall  campaigns,  NHTSA 
is  proposing  to  modify  §  573.5(c)(2), 
both  to  require  the  manufacturer  or 
importer  of  a  recalled  vehicle  or  item  of 
equipment  to  identify  the  supplier  (if 
different)  of  any  component  or  assembly 
that  contains  the  defect  or 
noncompliance,  and  to  require  an 
equipment  manufacture  that  determines 
that  a  defect  or  non-compliance  exists  in 
its  product  to  identify  all  vehicle 
manufacturers  that  purchased  the 
defective  or  non-complying  components 
for  use  in  original  equipment.  Both  of 
these  requirements  would  assist  the 
agency  in  assuring  that  a  recall 
encompasses  all  of  the  affected  vehicles 
that  contain  defective  or  noncomplying 
components  rather  than  being  unduly 
limited  to  a  single  vehicle 
manufacturer’s  production. 

Identification  of  the  supplier  would 
permit  the  agency  to  contact  the 
supplier  to  ascertain  whether  the  same 
component  was  distributed  to  other 
original  equipment  manufacturers  or  as 
replacement  equipment.  Likewise, 
identification  of  the  supplier’s  other 
customers  (if  any)  would  permit  the 
agency  to  contact  the  affected 
manufacturers  and  apprise  them  of  their 
responsibilities  under  the  Act. 

Miscellaneous  Amendments 
Manufacturers  often  determine  that  a 
safety-related  defect  or  noncompliance 
exists  in  only  some  portion  of  their 
production  of  a  given  model  or  item  of 
equipment;  for  example,  in  vehicles  or 
items  of  equipment  manufactured 
between  certain  dates,  or  in  certain 


locations,  or  with  certain  engines  or 
options.  On  several  occasions  with  the 
past  few  years,  manufacturers  have  had 
to  revise  the  scope  of  their  recalls  after 
they  or  NHTSA  uncovered  information 
indicating  that  additional  vehicles  or 
equipment  items  contained  the  defect  or 
noncompliance. 

Although  some  manufacturers  have 
included  information  in  their  part  573 
reports  that  explains  the  basis  on  which 
they  selected  the  specific  vehicles  or 
equipment  items  that  will  be  covered  by 
a  recall,  NHTSA ’s  current  regulations  do 
not  explicitly  require  manufacturers  to 
do  so.  NHTSA  has  found  that  when  this 
information  is  not  provided,  it  has  been 
difficult  to  ascertain  whether  the  scope 
of  the  recall  proposed  by  the 
manufacturer  is  adequate.  Therefore,  the 
agency  is  proposing  to  amend 
§  573.5(c)(2)  to  require  manufacturers  to 
explicitly  state  how  the  recall 
population  was  identified  and  to 
describe  how  that  recall  population 
differs  from  any  similar  vehicles  or 
items  of  equipment  that  are  not  covered 
by  the  recall.  This  will  permit  the 
agency  to  ensure  that  the  recall  scope 
proposed  by  the  manufacturer  is  correct. 

Finally,  in  order  to  minimize 
confusion  during  NHTSA’s  monitoring 
of  recall  campaigns  and  to  improve  the 
agency’s  response  to  owners  and 
prospective  purchasers,  NHTSA  is 
proposing  to  add  a  new  paragraph  to 
part  573  (§  573.5(c)(10))  to  require 
manufacturers  to  provide  the 
manufacturer’s  identification  number 
for  each  recall  if  it  is  not  identical  to  the 
campaign  number  assigned  by  the 
agency. 

Amendments  to  Part  576 — Record 
Retention 

Section  112(b)  of  the  Act,  15  U.S.C. 
1401(b),  requires  every  manufacturer  of 
motor  vehicles  and  motor  vehicle 
equipment  to  establish  and  maintain 
such  records  as  the  Administrator  may 
reasonably  require  to  determine  whether 
the  manufacturer  is  in  compliance  with 
the  Act  and  any  rules,  regulations,  or 
orders  issued  thereunder. 

To  implement  this  section,  NHTSA 
has  adopted  49  CFR  part  576,  which 
currently  applies  only  to  manufacturers 
of  motor  vehicles,  and  not  to  equipment 
manufacturers.  Section  576.6  requires 
vehicle  manufacturers  to  retain  "all 
documentary  materials,  films,  tapes,  and 
other  information-storing  media  that 
contain  information  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety.’’  These  records 
include,  but  are  not  limited  to, 
"communications  fix)m  vehicle  users 
and  memoranda  of  user  complaints; 
reports  and  other  documents  related  to 


work  performed  under,  or  claims  made 
under,  warranties;  service  reports  or 
similar  documents  from  dealers  or 
manufacturer’s  field  personnel;  and  any 
lists,  compilations,  analyses,  or 
discussions  of  such  malfunctions 
contained  in  internal  or  external 
correspondence  of  the  manufacturer.’’ 

Section  576.5  currently  requires 
vehicle  manufacturers  to  retain  these 
records  for  a  period  of  five  years  from 
the  date  on  which  they  were  generated 
or  acquired  by  the  manufacturer.  In 
conformity  with  this  provision,  several 
manufacturers  have  adopted  a  policy  of 
destroying  records  that  are  more  than 
five  years  old. 

Under  section  154(a)(4)  of  the  Act,  15 
U.S.C.  1414(a)(4),  manufacturers  are 
required  to  remedy,  without  charge,  any 
safety-related  defect  or  noncompliance 
with  safety  standards  that  is  determined 
to  exist  in  a  motor  vehicle,  unless  the 
vehicle  was  first  purchased  more  than 
eight  years  before  the  determination.  By 
destroying  records  that  are  more  than 
five  years  old,  manufacturers  may 
hamper  their  own  ability,  and  that  of 
NHTSA,  to  determine  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  safety  standards  in  a  substantial 
number  of  vehicles  covered  by  section 
154(a).  This  practice  also  hinders 
NHTSA’s  ability  to  investigate  potential 
defects  and  noncompliances  in  vehicles 
that  are  more  than  five  years  old. 

Therefore,  NHTSA  is  proposing  to 
revise  §  576.5  to  provide  that  records 
concerning  malfunctions  that  may  be 
related  to  motor  vehicle  safety  and  that 
refer  to  a  specific  vehicle  must  be 
retained  for  five  years  from  the  date  on 
which  they  were  generated  or  acquired 
or  eight  years  from  the  date  the  vehicle 
was  first  purchased,  whichever  date  is 
later.  This  proposed  amendment  will 
provide  manufacturers  with  a  better 
basis  for  determining  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  safety  standards  in  vehicles  from 
earlier  model  years  and  will  enhance 
NHTSA’s  ability  to  investigate  and  make 
determinations  regarding  possible 
safety-related  defects  or 
noncompliances  in  those  vehicles. 

NHTSA  previously  published  a  notice 
of  proposed  rulemaking  (NPRM)  to 
extend  the  part  576  record  retention 
requirements  from  five  to  eight  years.  43 
FR  53479  (November  16, 1978).  Nine 
comments  were  received  in  response  to 
the  notice.  These  were  submitted  by 
American  Motors  Corporation;  Chrysler 
Corporation;  Ford  Motor  Company; 
General  Motors  Corporation; 
International  Harvester  Company;  Motor 
Vehicle  Manufacturers  Association  of 
the  United  States,  Inc.;  Regie  Nationale 
des  Usines  Renault;  Rivkin,  Sherman 
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and  Levy,  representing  Automobile 
Importers  of  America,  Inc.;  and 
Volkswagen  of  America,  Inc. 

None  of  the  comments  favored  the 
proposal.  Most  contended  that  the 
rationale  for  the  proposal — to  assist 
NHTSA  in  enforcing  section  154  of  the 
Act — did  not  furnish  sufficient 
justification  for  increasing  the  record 
retention  period  from  five  to  eight  years. 
The  commenters  noted  that  the  1978 
proposal  would  have  required  records  to 
be  kept  for  eight  years  after  the  record 
is  generated  or  received  by  the 
manufacturer,  and  therefore  could 
extend  beyond  the  eight-year  remedy 
period  imposed  by  section  154.  In 
addition,  several  commenters  claimed 
that  the  extension  would  increase  the 
manufacturers’  retention  expenses  by  60  - 
per  cent.  They  asserted  that  NHTSA  had 
not  demonstrated  that  the  enhancement 
to  vehicle  safety  associated  with  the 
extension  would  justify  this  additional 
expense. 

Two  commenters  stated  that  if 
NHTSA  were  unwilling  to  withdraw  the 
proposal,  it  should  at  least  consider 
allowing  the  record  retention  period  to 
run  for  eight  years  from  the  date  of 
vehicle  manufacture.  This  was 
described  as  facilitating  the  enforcement 
of  section  154,  without  subjecting 
manufacturers  to  the  burden  of  retaining 
all  records  for  eight  years  from  their 
date  of  receipt. 

Since  the  1978  NPRM  was  issued, 
NHTSA’s  efforts  to  investigate  alleged 
defects  in  older  vehicles  have  been 
impaired  on  several  occasions  by  the 
fact  that  records  that  were  more  than 
five  years  old  had  been  destroyed.  These 
experiences  have  led  NHTSA  to  propose 
to  require  manufacturers  to  retain 
records  of  malfunctions  during  the 
entire  period  for  which  a  free  remedy  is 
required,  i.e.,  for  eight  years  from  the 
date  on  which  the  vehicle  was  first 
purchased.  However,  because  the 
purchase  date  may  long  precede  the 
date  on  which  a  manufacturer  generates 
or  acquires  a  record  that  concerns  a 
malfunction  that  may  be  related  to 
safety,  NHTSA  also  intends  to  retain  as 
a  minimum  retention  period  the  present 
five  year  retention  period  for  all  records 
relating  to  safety-related  malfunctions, 
regardless  of  the  purchase  date  of  the 
vehicle. 

Records  concerning  malfunctions  in  a 
vehicle  that  is  more  than  eight  years  old 
may  be  relevant  to  a  determination  of 
whether  similar  vehicles  that  were 
purchased  more  recently  contain  a 
safety-related  defect  or  a  noncompliance 
with  safety  standards.  Moreover,  the 
obligations  imposed  by  sections  151- 
153  of  the  Act,  under  which 
manufacturers  are  required  to  notify 


owners,  purchasers,  and  dealers  of 
'safety  related  defects  and 
noncompliances,  do  not  expire  after 
eight  years.  The  proposal  consequently 
would  require  manufacturers  to  retain 
records  for  five  years  from  the  date  on 
which  they  were  generated  or  acquired, 
or  eight  years  from  the  date  on  which 
the  vehicle  concerned  was  first 
purchased,  whichever  date  is  later. 

Amendments  to  Part  577 — Defect  and 
Noncompliance  Notification 

Section  153(a)  of  the  Act,  15  U.S.C. 
1413(a),  sets  forth  certain  information 
that  a  manufacturer  must  include  in  its 
notification  of  a  determination  that  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  exists  in  a  vehicle  or  item  of 
motor  vehicle  equipment.  That  section 
specifically  authorizes  NHTSA  to 
impose  additional  requirements  by 
regulation.  NHTSA  has  implemented 
this  authority  by  promulgating  49  CFR 
part  577,  which  sets  forth  and  elaborates 
on  the  section  153(a)  requirements,  in 
order  to  ensure  thqjt  when 
manufacturers  notify  owners  and 
purchasers  of  defects  or 
noncompliances  in  motor  vehicles  or 
items  of  equipment,  the  written 
notification  adequately  informs  the 
ownqrs  of  the  problem  and  effectively 
motivates  them  to  respond  by  having 
their  vehicles  or  equipment  remedied  as 
quickly  as  possible. 

Specifically,  part  577  provides  that 
the  notification  letter  must  describe  the 
defect  or  noncompliance,  the  risk  to 
safety,  and  the  steps  to  be  taken  by  the 
owner  to  receive  a  remedy  for  the  defect 
or  noncompliance  from  the 
manufacturer  without  charge.  The 
regulation  further  prohibits  any 
disclaimer  of  the  existence  of  the  defect 
or  noncompliance  in  the  owner 
notification  letters  and  requires 
manufacturers  to  advise  owners  that 
they  may  complain  to  NHTSA  if  they 
are  dissatisfied  with  the  remedy  that  is 
provided. 

NHTSA  has  been  monitoring  the 
effectiveness  of  recalls  for  many  years, 
in  an  effort  to  improve  the  rate  at  which 
owners  respond  to  recall  notices.  In  this 
context,  NHTSA  has  been  evaluating 
whether  changes  in  the  provisions  of 
part  577  that  prescribe  the  content  and 
format  of  notification  letters  would 
increase  the  rate  of  owner  participation 
in  recall  campaigns. 

On  the  basis  oi  this  analysis,  NHTSA 
is  proposing  minor  changes  to  §  577.5 
with  respect  to  the  required  content  of 
owner  notification  letters.  It  is  also 
proposing  to  add  a  new  section 
regarding  the  content  of  notification  to 
dealers. 


In  addition.  NHTSA  is  proposing 
several  modifications  to  implement  the 
ISTEA  amendments  related  to  lessor 
and  lessee  notifications  (section  153(e) 
of  the  Act)  and  follow-up  notifications 
(section  153(d)  of  the  Act). 

Language  of  Owner  Notification  Letters 

A  July  1980  survey  of  vehicle  owners 
conducted  for  NHTSA  indicated  that 
over  20  percent  of  the  responding 
owners  believed  that  the  safety 
implications  of  the  defect  or 
noncompliance  should  be  clarified  and 
stressed.  In  a  1982  report  to  the 
Secretary  of  Transportation,  Changes  to 
the  Motor  Vehicle  Recall  Program  Could 
Reduce  Potential  Safety  Hazards. 

August  24, 1982  (GAO  Report),  the 
General  Accounting  Office  (GAO) 
recommended  that  the  agency  work 
with  motor  vehicle  manufacturers  to 
“change  the  wording  and  format  in  a 
recall  letter  to  lower  its  reading  level 
*  *  *  and  test  the  revised  letter  in  an 
actual  recall  to  determine  its 
effectiveness  in  increasing  response 
rates  •  •  •  ” 

The  agency  carefully  considered  the 
GAO  Report’s  recommendations,  and 
contracted  with  the  American  Institutes 
for  Research  (AIR)  for  a  review  of  recall 
letters  by  specialists  in 
psycholinguistics.  AIR’S  report, 
submitted  in  April  1983,  concluded  that 
“people  tend  to  misunderstand  certain 
important  ideas  in  typical  recall  letters,’’ 
and  made  some  specific,  research-based 
recommendations  for  improving  them. 
AIR  also  recommended  that 

to  find  out  whether  writing  recall  letters 
according  to  these  guidelines  increases  the 
response  rate  of  car  owners — as  well  as  their 
comprehension — :it  will  be  necessary  to  use 
traditional  and  rewritten  letters  in  a 
controlled  study  with  an  actual  recall. 

In  light  of  the  GAO-and  AIR  reports, 
NHTSA  decided  to  run  a  test  program 
to  evaluate  a  simplified  notification 
letter.  The  first  phase  of  the  test  program 
involved  six  recalls  begun  between 
October  1983  and  July  1985.  NHTSA 
monitored  the  response  rates  over  a 
nine-month  period  after  each  recall  was 
initiated  by  the  mailing  of  owner 
notification  letters.  Owners  were 
divided  into  two  equal  groups.  One 
group  received  traditional  notification 
letters  that  followed  the  format  and  used 
the  language  currently  required  by  part 
577.  Those  in  the  other  group  were  sent 
a  letter  composed  and  patterned  in 
accordance  with  the  guidelines  in  the 
AIR  report;  that  letter  contained  the 
information  required  by  part  577,  but 
the  form  and  order  specified  in  the 
regulation  were  not  rigidly  followed. 

The  results  of  this  first  phase  of  the 
test  program  showed  that  there  was 
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hardly  any  difference  in  response  rates 
between  those  who  received  the 
traditional  letter  and  those  who  received 
the  simplified  letter:  for  five  of  the  six 
rei'.alls.  there  was  a  slight  increase  in  the 
response  rate  for  the  owners  ro<»iving 
the  simplified  letter,  but  that  increase 
was  generally  less  than  two  pen:enl.  and 
in  the  sixth  recall  the  response  rale  for 
owners  receiving  the  simplified  letter 
was  actually  less. 

In  light  of  these  inconclusive  results, 
NHTSA  decided  to  conduct  further 
research  to  see  what  effect,  if  any,  a 
more  simplified  letter  might  have  on 
recall  completion  rates.  The  second  • 
phase  of  the  test  program  was 
conduc:ted  on  six  recalls  initialed 
between  November  1986  and  September 
1987.  In  this  second  phase,  the 
simplified  letter  used  in  the  Hrst  phase 
was  compared  to  a  ntodified  form  of  that 
letter,  which  omitted  the  opening 
statement  currently  required  by  part  577 
(which  includes  an  explicit  refererrce  to 
the  National  Tra^  and  Motor  Vehicle 
Safety  Act)  and.  instead,  allowed 
alternative,  creative  language,  while  still 
providing  the  information  required  by 
section  153  of  the  Act.  As  in  the  first 
phase,  NHTSA  monitored  the  response 
rates  over  a  nine-month  period  after  the 
initiation  of  each  recall. 

The  results  of  this  second  phase  again 
showed  that  response  rates  for  the  two 
different  letters  were  not  significantly 
different.  Based  on  these  two  studies. 
NHTSA  has  tentatively  decided  to  retain 
the  notification  requirements  of  §  577.5 
in  their  present  form. 

However,  to  stress  further  the  safety 
aspect  of  these  recalls,  NHTSA  is 
proposing  to  modify  §  577.5(a)  by 
requiring  the  manufacturer  to  mark  the 
outside  of  each  envelope  containing  a 
safety-defect  or  noncompliance 
campaign  notihcation  letter  with  the 
words.  “SAFETY  RECALL  NOTICE”  In 
all  capital  letters  and  boldface  type  at 
least  one-half  inch  high.  NHTSA 
anticipates  that  clearer  identiTication  of 
the  safety  purpose  of  the  recall 
notification  letter  on  the  outside  of  the 
envelope  will  increase  the  number  of 
owners  who  avail  themselves  of  the 
remedy  provided  by  the  manufacturer. 

Dealer  Notification 

Section  153(c)(5)  of  the  Act.  15  U.S.C 
1413(c)(5),  requires  manufacturers  that 
have  determined  that  their  vehicles  or 
equipment  contain  a  safety-related 
defect  or  noncompliance  to  provide 
notification  of  that  determination  by 
certified  mail  or  other  more  expeditious 
means  to  the  dealer  or  dealers  of  such 
manufacturer  to  whom  such  motor 
vehicle  or  replacement  equipment  was 
delivered.  To  date,  NHTSA  has  not 


issued  regulations  to  implenvent  section 
153(c)(5).  Nor  has  the  agency  issued 
regulations  to  implement  section  111  of 
the  Act,  15  U.S.C  1400,  which  provides 
that  the  manufacturers  and  distributors 
of  a  vehicle  or  item  of  equipment  that 
has  been  determirKid  to  (x>ntain  a 
noncompliance  or  a  safety-related  defect 
shall  immediately  repun:hase  such 
vehicle  or  item  of  nmtor  vehicle 
equipment  from  such  distributor  or 
dealer,  or  in  the  case  of  motor  vehicles, 
the  manufacturer  or  distributor,  at  his 
own  expense,  shall  immediately  furnish 
the  purchasing  distributor  or  d^ler  the 
required  conforming  part  or  parts  of 
equipment  for  installation  hy  the 
distributor  or  dealer. 

Currently,  most  manufacturers  notify 
their  dealers  of  a  defect  or 
noncompliance  at  or  slightly  before  the 
commencement  of  the  notification 
(.ampaign  to  owners.  This  practice  has 
succ:essfully  advised  dealers  how  to 
assist  consumers  who  bring  their 
vehicles  or  equipment  to  the  dealer  for 
remedy.  However,  in  some  cases  (e.g., 
where  the  notification  campaign  has 
been  delayed  because  parts  and 
facilities  needed  for  the  remedy 
campaign  are  not  immediately  available) 
dealers  may  continue  to  sell  defective  or 
noncomplaint  vehicles  or  equipment 
because  they  are  rmt  aware  of  the 
manufacturer’s  determination.  Concern 
about  such  situations  led  Congress  to 
add  a  new  section  154(d)  to  the  Act,  15 
U.S.C,  1414(d),  which  provides  that, 
with  minor  exceptions,  if  notification  of 
a  safety-related  defect  or  noncompliartce 
has  been  furnished  by  a  manufacturer  to 
a  motor  vehicle  dealer  with  respect  to  a 
vehicle  or  item  of  equipment  in  the 
dealer's  possession,  the  dealer  may  sell 
or  lease  the  vehicle  or  equipment  item 
only  if  the  defect  or  failure  to  comply 
has  been  remedied  before  delivery. 

In  order  to  implement  these  statutory 
provisions,  the  agency  is  proposing  to 
add  a  new  §  577.9  to  require 
manufacturers  to  provide  dealers  with 
notification  of  safety-related  defects  and 
noncompliances  within  five  working 
days  of  the  date  the  manufacturer  seruls 
the  part  573  report  to  NHTSA.  (Existing 
§  577.9  would  be  renumbered  as 
§577.11.) 

In  keeping  with  the  purposes  of  this 
notification,  dealers  would  not  be 
required  to  include  all  of  the 
information  required  to  be  submitted  to 
the  NHTSA  under  §  573.5(c)  (although 
submission  of  a  copy  of  the  report  to  the 
agency  would  satisfy  this  requirement). 
Rather,  the  report  would  merely  have  to 
include  a  clear  description  of  the  defect 
or  failure  to  comply,  and  evaluation  of 
the  risk  to  motor  vehicle  safety  caused 
by  the  defect  or  noncompliance,  the 


remedy  (if  known  at  that  time),  and  an 
identification  of  the  vehicles  or  items  or 
equipment  covered  by  the  recall.  The 
amendment  would  also  require 
manufacturers  to  maintain  re(x>rds  to 
f;onfirm  the  transmission  of  the 
notification  to  its  dealers  and/or 
distributors  and  the  dealers’  receipt  of 
the  notification.  (NHTSA  would  also 
amend  §  577.1,  “Scope,"  and  §  577.2, 
“Purpose,”  of  part  577  to  refer  to  these 
new  requirements  and  to  make  other 
conforming  amendments  to  that  Part.) 

Section  153(c)(5),  which  requires 
manufacturers  to  notify  their  balers  of 
defec:ts  or  noncompliances  by  certified 
mail  or  other  more  expeditious  means, 
cdearly  reflects  a  Congressional  desire 
that  dealers  be  notifi^  as  scxin  as 
possible.  Moreover,  this  proposed 
amendment  would  help  to  adhieve  the 
Congres.sional  intent  in  new  sec:tion 
154(d)  to  strictly  limit  the  sale  of 
defective  or  noncximpliant  vehicles  and 
equipment  by  assuring  that  the 
notification  of  the  defect  or 
noncomplianc:e  is  received  by  dealers  as 
soon  as  pos.sible  after  the  manufacturer’s 
determination. 

NHTSA  believes  that  a  five-day  time 
period  for  advising  dealers  is 
appropriate.  It  should  not  be  difficult  for 
manufacturers  to  comply  with  sucdi  a 
requirement,  since  the  information  that 
needs  to  be  included  will  in  almost  all 
cases  already  have  been  prepared  in 
connection  with  the  report  to  NHTSA. 
Moreover,  many  manufacturers  have  a 
computer  network  in  place  that  will 
allow  immediate  e)ec:tronic  notiflc^ation 
to  dealers.  NHTSA  notes,  however,  that 
those  manufacturers  that  elect  to  notify 
their  dealers  by  electronic  means  (such 
as  computerize  “electronic  mail"  or 
telefax)  must  retain  records  that  make  if 
possible  to  confirm  the  receipt  of  the 
notifications  by  the  dealers.  The  agency 
requests  comments  from  manufacturers 
and  dealers,  as  well  as  other  interested 
persons,  on  whether  electronic 
transmission  systems  are  sufficiently 
reliable  to  assure  that  dealers  are 
adequately  notified  of  defects  and 
noncompliances,  and  on  whether  such 
systems  can  provide  verification  that  the 
notiflcations  have  been  received  by 
dealers. 

NHTSA  notes  that  §  573.5(b)  provides 
that  information  required  by  §  573.5(c) 
to  be  included  in  a  defect  or 
noncompliance  information  report  that 
is  not  available  at  the  time  the  report 
must  be  submitted  to  the  agency  (i.e., 
within  five  days  of  the  manufacturer’s 
defect  or  noncompliance  determination) 
must  be  submitted  as  it  becomes 
available.  At  this  time  NHTSA  is  • 
tentatively  proposing  that  such 
supplenaental  information  need  not  be 
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provided  to  the  dealers,  except  where 
the  delayed  information  identifies  the 
specific  vehicles  or  items  of  equipment 
covered  by  the  determination. 

In  those  instances  (usually  involving 
items  of  equipment  rather  than  vehicles) 
where  a  manufacturer  employs  an 
independent  distribution  network  to 
provide  products  and  information  to  its 
dealers,  the  agency  is  proposing  to  allow 
the  manufacturer  to  utilize  that  network 
to  conduct  the  required  dealer 
notification,  provided  that  the 
distributor  has  agreed  to  transmit  the 
information  within  an  additional  five 
days.  However,  the  manufacturer  would 
bear  the  legal  responsibility  for  ensuring 
that  all  of  its  dealers  receive  the 
required  notification  in  a  timely  fashion. 

Follow-up  Notification 

Section  153(d)  of  the  Act.  as  amended 
by  ISTEA,  authorizes  NHTSA  to  require 
manufacturers  to  send  a  second 
notihcation  of  a  defect  or 
noncompliance,  “in  such  manner  as 
INHTSA)  may  by  regulation  prescribe,” 
where  the  agency  determines  that  the 
initial  notification  campaign  has  not 
resulted  in  an  adequate  number  of 
vehicles  or  items  of  equipment  being 
returned  for  remedy.  To  implement  this 
subsection,  NHTSA  is  proposing  to  add 
a  new  §  577.10  to  part  577  which  will 
set  forth  the  criteria  imder  which  the 
agency  will  make  such  determinations 
and  the  requirements  applicable  to  a 
manufacturer  that  is  ordered  to  conduct 
a  follow-up  notiHcation  campaign. 

New  §  577.10(a)  would  set  forth 
criteria  which  NHTSA  may  consider  in 
making  a  determination  under  section 
153(d).  The  criteria  will  include,  but  not 
be  limited  to,  the  percentage  of  covered 
vehicles  or  items  of  equipment  that  have 
already  been  returned  for  remedy:  the 
amount  of  time  that  has  elapsed  since 
the  initial  notification  was  sent;  the 
likelihood  that  a  follow-up  notification 
will  increase  the  number  of  vehicles  or 
items  of  equipment  receiving  the 
remedy;  ^he  seriousness  of  the  safety 
risk  from  the  defect  or  noncompliance; 
and  whether  the  original  notification 
program  undertaken  by  the 
manufacturer  complied  with  the 
requirements  of  section  153  of  the  Act 
and  49  CFR  parts  573  and  577. 

NHTSA  has  selected  these  factors 
because  it  believes  that  they  would  be 
good  indicators  of  the  likelihood  that  a 
second  notification  will  result  in  an 
increase  in  the  number  of  vehicles  or 
items  of  equipment  being  returned  for 
remedy.  However,  the  agency  does  not 
intend  that  this  list  of  factors  be 
exhaustive.  Accordingly,  the  proposed 
new  subsection  makes  it  clear  that 


NHTSA  may  consider  additional  factors 
as  appropriate. 

S^ion  577.10(b)  would  provide  that 
a  manufacturer  is  required  to  provide 
follow-up  notification  only  with  respect 
to  vehicles  or  items  of  equipment  that 
have  not  been  returned  for  remedy 
pursuant  to  the  first  notification. 

Pursuant  to  paragraph  (c),  the 
manufacturer  would  be  required  to  send 
the  second  notification  to  all  categories 
of  recipients  (i.e.,  owners,  first 
purchasers,  lessors,  lessees, 
manufacturers,  distributors,  dealers,  and 
retailers)  that  received  the  initial 
notification,  except  where  the  agency 
determines  that  a  lesser  scope  is 
appropriate. 

Paragraph  (d)  woPld  require  that  a 
manufacturer  provide  the  follow-up 
notification  by  the  date  established  by 
the  agency.  Such  date  may  be  set  in  the 
original  agency  order  or  following 
consultations  with  the  manufacturer. 

Paragraph  (e)  would  describe  the 
requir^  contents  of  the  follow-up 
notification.  The  notice  would  have  to 
include  a  statement  that  identifies  it  as 
a  follow-up  to  an  earlier  notification.  In 
addition,  except  where  the  agency 
determines  otherwise,  it  would  include 
the  other  information  required  to  be 
included  in  notification  letters  pursuant 
to  section  153(a)  of  the  Act. 

Paragraph  (f)  would  require  that  the 
outside  of  the  envelope  or  other 
communication  containing  the  second 
notification  be  marked  as  specified  by 
§  577.5(a);  i.e.,  with  the  words  “SAFETY 
RECALL  NOTICE”  in  boldface  capital 
letters. 

Paragraph  (g)  allows  the  agency  to 
authorize  use  of  postcards  or  other 
media  rather  than  tetters  for  follow-up 
notification  where  appropriate. 

Finally,  the  agency  is  proposing  to 
amend  §  577.8,  “Disclaimers,”  to  make 
clear  that  that  section’s  prohibition  of 
disclaimers  of  the  existence  of  a  safety- 
related  defect  or  noncompliance  applies 
eqj^lly  to  follow-up  notifications. 

Timing  of  Owner  Notification  Letters 

Section  153(b)(1)  of  the  Act,  15  U.S.C. 
1413(b)(1),  provides  that  the 
mcmufacturer’s  notification  of  the 
existence  of  a  safety-related  defect  or 
noncompliance  must  be  furnished 
within  a  reasonable  time  after  the 
manufacturer  first  makes  a 
determination  with  respect  to  a  defect  or 
failure  to  comply  under  section  151. 
With  respect  to  the  notification  to  the 
agency,  49  CFR  573.5(b)  provides  that 
the  manufacturer’s  initial  defect  or 
noncQmpliance  report  shall  be 
submit!^  not  more  than  five  working 
days  after  the  determination.  However, 
with  respect  to  owner  notification,  at 


the  present  time  49  CFR  577.7(a)(1) 
merely  restates  the  statutory  provision. 

In  mimy  instances  in  which  a  remedy 
campaign  has  been  delayed  due  to  the 
unavailability  of  needed  parts  or 
facilities,  manufacturers  have  sought  to 
defer  the  issuance  of  owner  notification 
letters  until  they  are  prepared  to  provide 
the  remedy.  NlfTSA  has  generally 
viewed  such  delays  as  “reasonable,” 
since  in  most  cases  there  would  be  no 
benefit  to  a  notification  if  the  remedy 
will  not  be  available  for  a  substantial 
period.  Moreover,  it  is  likely  that  if  an 
owner  were  advised  to  call  his  or  her 
dealer  after  some  extended  period  of 
time  to  arrange  to  obtain  the  needed 
repairs,  some  owners  would  forget  to  do 
so.  Nevertheless,  there  have  been  a  few 
instances  in  which  the  safety 
consequences  of  the  defect  or 
noncompliance  are  especially  severe  or 
where  an  owner  can  take  steps  to 
minimize  the  safety  risk  prior  to 
obtaining  the  remedy  (e.g.,  by  checking 
the  condition  of  a  component  or  keeping 
the  vehicle  lightly  loaded),  where 
NHTSA  has  urged  manufacturers  to 
notify  owners  of  the  defect  or 
noncompliance  immediately,  and  to 
provide  a  subsequent  notification  when 
the  remedy  is  available.  Unfortunately, 
in  some  cases  manufacturers  have 
declined  to  issue  such  a  dual 
notification.  While  the  agency  could 
attempt  to  take  action  against  such  a 
manufacturer  on  the  ground  that  it  had 
violated  section  153(b)(1)  of  the  Act  and 
§  577.7(a)(1),  the  generality  of  those 
sections  would  make  it  difficult  to 
succeed  in  such  an  effort. 

Therefore,  NHTSA  is  proposing  to 
amend  §  577.7(a)(1)  to  provide  that  the 
agency  may  order  a  manufacturer  to 
send  letters  to  owners  notifying  them  of 
a  defect  or  noncompliance 
determination  on  a  specific  date.  Under 
this  scenario,  a  letter  describing  the 
specific  remedy  and  how  to  obtain  it 
would  follow,  after  parts  and  facilities 
became  available.  (The  latter 
communication  would  not  have  to 
include  all  of  the  information  required 
by  49  CFR  577.5,  since  that  information 
would  have  been  included  in  the 
original  notification.) 

The  agency  notes  that  it  does  not 
intend  to  exercise  the  a  athority  to 
designate  a  date  for  ovsmer  notification 
letters  except  in  cases  where  the 
commencement  of  the  remedial 
campaign  will  be  delayed  substantially 
and  there  appear  to  be  safety  benefits 
associated  with  a  prompt  owner 
notification. 

NHTSA's  Toll-Free  Hotline 

Several  years  ago;  the  telephone 
exchange  for  the  Department  of 
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Transportation  was  changed. 
Unfortunately,  NHTSA  has  not  revised 
the  reference  in  the  Code  of  Federal 
Regulations  to  reflect  the  correct 
telephone  number  for  its  toll-free  Auto 
Safety  Hotline  for  calls  originating  in 
the  Washington,  DC  area.  Therefore  the 
agency  intends  to  nrodify 
§  577.5(g)(l)(viit  to  reflect  this  change 
by  noting  that  the  new  telephone 
number  for  residents  of  the  Washington, 
DC  area  is  (202)  366-0123. 

Notifications  to  Lessors  and  lessees 

New  section  153(e)  of  the  Act  requires 
motor  vehicle  lessors  that  are  notified 
safety-defect  and  noncompliance  recall 
campaigns  to  send  a  copy  of  the 
noUflcation  to  their  lessees.  To 
implement  this  provision,  NHTSA  is 
proposing  two  amendments  to  49  CFR 
part  577.  The  flrst  would  add  a  new 
paragraph  (h)  to  §  577.5  to  require  the 
manufacturer  of  a  leased  motor  vehicle 
that  is  determined  to  contain  a  safety- 
related  defect  or  a  noncompliance  with 
a  safety  standard  to  include  in  its 
notification  to  vehicle’s  lessor  a 
statement  of  the  lessor’s  obligation  to 
notify  each  lessee  that  his/her  vehicle  is 
the  subject  of  a  notification  and  remedy 
campaign  under  the  Act. 

S^ion  577.5(h)  would  also  require 
manufacturers  to  include  with  their 
notifications  to  lessors  at  least  one  copy 
of  the  notification  letter  that  is  to  be 
transmitted  to  the  lessees.  (Althou^ 
such  letters  could  have  slight  wcutiing 
changes  to  reflect  the  fact  that  the 
vehicle  was  leased  rather  than 
purchased,  the  letter  would  have  to 
comply  with  all  of  the  substantive 
requirements  of  part  577.)  The  vehicle 
manufacturer  is  in  a  far  better  position 
to  prepare  such  letters  than  the  lessor, 
since  the  lessor  is  unlikely  to  have  all 
of  the  necessary  information  about  the 
recall  and  will  be  less  familiar  with  the 
requirements  of  part  577.  NHTSA 
believes  that  these  requirements  will 
impose  only  a  minimal  burden  on 
vehicle  manufacturers  while  helping  to 
ensure  that  lessees  are  properly  notified 
of  defects  and  noncompliances  in  their 
vehicles. 

NHTSA  is  aware  that  some 
manufacturers  and  lessors  have  entered 
into  agreements  under  which  the 
manufacturer  sends  defect  and 
noncompliance  notifications  to  lessees 
directly.  In  that  case  there  would  be  no 
need  for  the  manufacturer  to  notify  the 
lessor  that  it  must  provide  notificaticm 
to  its  lessees.  Therefore,  NHTSA  is 
proposing  to  provide  that  this 
requirement  would  not  apply  if  the 
notiflcation  is  sent  directly  to  the 
affected  lessees.  However,  the  vehicle 
manufacturer  would  still  have  to  send  a 


copy  of  the  underlying  notification  to 
the  lessor,  as  the  owner  of  the  vehicle, 
pursuant  to  §  577.7(aH2Ki).  This  will 
enable  the  lessor  to  ensure  that  any 
defects  and  noncompliances  in  the 
vehicle  are  remedied  at  the  end  of  the 
lease,  if  the  lessee  has  not  arranged  for 
the  remedy  to  be  implemented. 

Proposed  new  paragraph  (i)  restates 
the  requirement  of  section  153(e)  of  the 
Act  that  requires  a  lessor  who  receives 
notiflcation  of  a  safety-related  defect  or 
noncompliance  in  a  leased  motor 
vehicle  to  send  a  copy  of  the 
notiflcation  to  the  lessee  of  the  vehicle 
within  ten  days  of  receipt.  Again,  this 
requirement  would  not  apply  where  the 
manufacturer  sends  the  notiflcation 
directly  to  the  lessees. 

As  noted  earlier  in  this  Notice,  to 
ensure  that  lessees  are  being 
appropriately  notifled,  NHTSA  has 
proposed  to  amend  49  CFR  573.7  to 
require  the  manufacturer  or  the  lessor  to 
retain  records  demonstrating  thdt 
notiflcation  has  been  sent  to  lessees. 

Electroaic  Communications  and 
Information  Storage 

Section  112(b)  of  the  Act,  15  U.S.C 
1401(b),  requires  manufacturers, 
dealers,  and  distributors  of  motor 
vehicles  and  motor  vehicle  equipment 
to  establish  and  maintain  such  records 
as  the  Administrator  may  reasonably 
require  to  determine  whether  the 
manufacturer,  dealer,  or  distributor  is  in 
compliance  with  the  Act  and  any  rules, 
regulations,  or  orders  issued  thereunder. 
Similarly,  section  158(a)(1),  15  U.S.C 
1418(a)(1),  requires  manufacturers  to 
furnish  the  agency  with  a  true  or 
representative  copy  of  all  notices, 
bulletins,  and  other  communications  to 
dealers  or  to  owners  or  purchasers  of 
motor  vehicles  or  replacement 
equipment  produced  by  such 
manufacturer  regarding  any  defect 
(whether  or  not  safety-related)  or  failure 
to  comply  with  a  Federal  motor  vehicle 
safety  standard  in  such  vehicle  or 
equipment. 

Pursuant  to  49  CFR  573.5(c)(9),  each 
manufacturer  is  required  to  submit  to 
NHTSA,  along  with  its  report  of  a 
determination  of  a  safety-related  defect 
or  a  nonctunpliance  with  a  motor 
vehicle  safety  standard,  a  representative 
copy  of  ail  notices,  bulletins,  and  cMher 
communications  related  to  the  defect  or 
noncompliance  that  are  sent  to  more 
than  one  manufacturer,  distributor, 
dealm-,  or  purchaser.  Section  573.8 
requires  each  manufacturer  to  furnish  to 
NHTSA,  on  a  monthly  basis  a  cc^y  of 
all  other  notices,  bulletins,  and  other 
communications  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  or 


purchaser  regarding  any  defect,  whether 
or  not  the  defect  is  safety-related. 

Recent  advances  in  technology'  have 
led  manufacturers,  distributors,  and 
dealers  to  retain  information  and  to 
communicate  with  one  another  through 
electronic  means,  such  as  computer  and 
telefax  communications.  The  language 
of  §§  573.5(c)(9)  and  573.8  requiring  the 
submission  to  NHTSA  of  "all  notices, 
bulletins,  and  other  communications’’ 
clearly  encompasses  electronic 
communications.  However,  it  has  come 
to  NHTSA’s  attention  that  s<»ne 
manufacturers  have  not  been  routinely 
submitting  electronic  communications 
that  fall  within  the  scope  of  part  573. 

Therefore,  to  remove  any  doubt  that 
manufacturers  may  have  as  to  the 
breadth  of  this  requirement,  and  to 
ensure  that  information  transmitted  in 
electronic  form  is  provided  to  NHTSA, 
the  agency  is  proposing  to  amend  part 
573  to  add  a  specific  reference  to 
electronic  transmissions  in  those 
subsections.  In  addition,  to  ensure  that 
the  material  is  us^le,  NHTSA  is 
proposing  to  require  that  all  information 
provided  under  these  sections  be 
produced  in  a  readable  form,  in 
accordance  with  the  proposed  definition  ‘ 
at  49  CFR  573.4.  "Readable  form” 
would  be  defined  as  “a  form  readable  by 
the  unassisted  eye  or  by  machine,  which 
the  submitting  party  h^  confirmed, 
immediately  prior  to  submission,  is 
easily  available  to  NHTSA."  In  addition, 
to  be  in  "readable  form,”  all  code 
information  must  be  accompanied  by  an 
explanation  of  the  code. 

For  the  same  reasons,  and  to  maintain 
consistency  within  the  regulations, 
NHTSA  is  also  proposing  to  specify 
electronically  stored  information  as  a 
type  of  record  vehicle  manufacturers 
must  retain  in  accordance  with  part  576.' 
Section  576.6  currently  provides  that 
records  to  be  retained  include  those  in 
the  form  of  "documentaiv  materials. 
Aims,  tapes  and  other  inmrmation- 
storing  media  that  contain  information 
concerning  malfunctions  that  mi^  be 
related  to  motor  vehicle  safety." 
Although  NHTSA  believes  that  the  term 
"other  information-storing  media  that 
contain  information"  is  already  broad 
enough  to  require  the  retention  of 
information  stored  in  electronic  form, 
the  agency  is  proposing  to  amend  the 
second  sentence  of  49  CFR  576.6,  which 
lists  examples  of  the  types  of  records  to 
be  maintained,  to  eliminate  any  possible 
misunderstanding  on  this  point. 

This  proposed  rule  would  not  have 
any  retroactive  or  preemptive  effect, 
judicial  review  of  these  rules,  if 
Finalized,  would  be  pursuant  to  the 
administrative  Proc^ure  Act,  5  U.S.C 
702  et  seq.  That  Act  does  not  require 
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submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  a  party  may  File  suit 
in  court  to  challenge  a  Final  rule. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
“major”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  piolicies 
and  procedures. 

The  provisions  of  this  proposal  that 
would  result  in  additional  costs  would 
be  the  one  that  would  extend  from  five 
to  a  maximum  of  eight  years  the  period 
for  which  motor  vehicle  manufacturers 
must  retain  records  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety;  the  one  that  would 
require  vehicle  lessors  to  mail 
notification  of  safety-related  defects  or 
noncompliances  with  Federal  motor 
vehicle  safety  standards  to  each  lessee 
of  a  vehicle  covered  by  the  notification 
and  remedy  campaign;  the  proposed 
requirement  that  lessors  maintain  for  5 
years  lists  of  lessees  to  whom  they  send 
such  notification;  and  the  one  that 
would  authorize  NHTSA  to  require 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  mail  a 
follow-up  to  an  initial  notification  if  it 
determines  that  the  number  of  vehicles 
or  items  of  equipment  that  have 
received  the  remedy  is  inadequate. 

The  costs  associated  with  retaining 
records  for  a  longer  period  should  be 
minimal  if  not  negligible,  and  would  be 
offset  by  the  benefit  that  would  result 
from  the  manufacturers’  ability  to 
determine  the  existence  of  safety-related 
defects  and  noncompliances  with  safety 
standards  in  a  wider  range  of  vehicles, 
as  well  as  the  enhancement  that  the 
possibility  of  examining  the  retained 
records  offers  to  NHTSA’s  enforcement 
efforts,  particularly  with  respect  to 
latent  defects  and  noncompliances.  The 
costs  of  vehicle  manufacturer 
notification  of  lessors,  lessor 
notification  of  lessees,  and  follow-up 
notification  in  cases  where  the  rate  of 
response  to  the  initial  notification  is 
determined  to  be  inadequate,  are  also 
offset  by  the  safety  benefit  that  would 
result  from  the  increased  number  of 
individuals  who  would  return  for 
remedy  a  vehicle  or  item  of  equipment 
that  has  a  safety-related  defect  or  does 
not  comply  with  a  Federal  motor 
vehicle  safety  standard.  In  addition, 
these  provisions  are  required  by  the 


amendments  to  the  Act  added  by 
ISTEA. 

Finally,  the  cost  of  the  requirement 
that  vehicle  lessors  maintain  for  five 
years  lists  of  lessees  of  leased  vehicles 
involved  in  notification  and  remedy 
campaigns  is  outweighed  by  the  fact 
that  these  records  will  enable  NHTSA  to 
enforce  the  statutory  requirement  that 
les.sees  be  notified  of  the  existence  of 
safety-related  defects  or  standards 
noncompliances  in  their  vehicles  and  of 
the  availability  of  a  remedy  without 
charge  for  the  defect  or  noncompliance. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  new  provisions 
requiring  lessors  to  notify  lessees  of 
safety-related  defects  or 
noncompliances  in  leased  motor 
vehicles,  which  are  being  proposed 
pursuant  to  a  statutory  amendment 
requiring  such  notification,  will  affect 
vehicle  lessors  who  are  small 
businesses.  However,  NHTSA 
anticipates  that  the  effect  of  the 
proposed  amendments  on  the^  entities 
will  be  minimized  by  the  pro(fesed 
exception  to  the  requirement  for 
notification  by  the  lessor  in  cases  where 
a  lessor  and  a  manufacturer  have  agreed 
that  the  manufacturer  will  notify  lessees 
directly.  In  addition,  the  proposed 
provisions  should  result  in  a  safety 
benefit  as  more  leased  vehicles  should 
be  returned  for  remedy  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards. 

With  respect  to  the  additional 
recordkeeping  requirements  proposed 
for  vehicle  lessors,  the  amount  of 
information  required  is  small  and 
should  not  place  any  significant  cost 
burdens  on  the  lessors.  The  information 
is  essential  to  the  agency’s  ability  to 
enforce  the  new  provisions  requiring 
lessors  to  notify  lessees  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards 
in  their  vehicles,  and  the  economic 
impact  should  be  outweighed  by  the 
benefit  to  safety  from  NHTSA’s  ability 
to  enforce  this  provision  effectively. 

Finally,  the  proposed  regulations 
implementing  the  statutory  amendment 
authorizing  NHTSA  to  require  a  follow¬ 
up  notification  in  instances  where  it 
determines  that  an  initial  notification 
has  not  resulted  in  the  remedy  of  an 
adequate  number  of  defective  or  non¬ 
complying  vehicles  or  items  of  motor 
vehicle  equipment  will  affect  motor 


vehicle  equipment  manufacturers  who 
are  small  businesses.  However,  the 
agency  anticipates  that  the  effect  on 
those  entities  will  not  be  significant 
because  the  proposed  regulations 
implementing  this  provision  allow 
flexibility  in  the  amount  of  information 
that  would  be  required  for  the  second 
notification,  and  also  permit  reducing 
postage  costs  through  the  use  of  post¬ 
cards  instead  of  first-class  letters  in 
appropriate  circumstances. 

To  tW  extent  the  above  proposals  do 
have  an  impact  on  small  businesses, 
those  impacts  are  minimal  and  would 
be  offset  by  the  safety  benefits  that  they 
would  provide. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 

Environmental  Policy  Act  of  1969,  the 
agency  has  consider^  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as 
a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  The  new  record¬ 
keeping  requirements  would  not 
introduce  any  new  or  harmful  matter 
into  the  environment. 

4.  Paperwork  Reduction  Act 

Certain  provisions  in  the  proposed 

rule  that  would  require  manufacturers 
to  submit  information  to  NHTSA,  and  to 
retain  other  information,  are  considered 
to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  Accordingly, 
these  proposed  requirements  are  being 
submitted  to  OMB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  Comments  on  the 
proposed  information  collection 
requirements  should  be  submitted  to: 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Wa.shington,  DC  20503, 
Attention:  Desk  Officer  for  NHTSA.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  NHTSA  rulemaking 
docket  shown  above  for  the  proposed 
action. 

5.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Public  Comments 

The  agency  has  provided  a  comment 
period  of  45  days  for  this  proposal  in 
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order  to  permit  interested  parties, 
including  manufacturers  of  motor 
vehicles  and  items  of  motor  vehicie 
equipment,  lessors,  and  members  of  the 
public,  to  prepare  and  submit  their 
comments.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

Qimments  must  not  exceed  15  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  had  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects 
49  CFR  Part  552 

Administrative  practice  and 
procedure:  Motor  vehicle  safety; 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  554 

Administrative  practice  and 
procedure;  Motor  vehicle  safety. 


49  CFR  Part  573 

Imports;  Motor  vehicle  safety:  Motor 
vehicles;  Reporting  and  recordkeeping 
requirements:  tires. 

49  CFR  Part  576 

Motor  vehicle  safety:  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  577 
Motor  vehicle  safety. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  parts  552,  554,  573,  576, 
and  577  of  Title  49  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows:  * 

PART  552— PETITIONS  FOR 
RULEMAKING,  DEFECT,  AND 
NONCOMPLIANCE  ORDERS 

1.  The  authority  citation  for  part  552 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1407, 1410a. 
1412;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  552.6  would  be  revised  to 
read  as  follows: 

§552.6  Technical  review. 

The  appropriate  Associate 
Adminisiratur  conducts  a  technical 
review  of  the  petition.  The  technical 
review  may  consist  of  an  analysis  of  the 
material  submitted,  together  with 
information  already  in  the  possession  of 
the  agency,  or  it  may  also  include  the 
collection  of  additional  information,  or 
a  public  meeting  in  accordance  with 
§552.7. 

3.  Section  552.8  would  be  revised  to 
read  as  follows: 

§  552.8  Notification  of  agency  action  on 
the  petition. 

After  considering  the  technical  review 
conducted  under  §  552.6,  and  taking 
into  account  appropriate  factors,  which 
may  include,  among  others,  allocation 
of  agency  resources,  agency  priorities 
and  the  likelihood  of  success  in 
litigation  which  might  arise  from  the 
order,  the  Administrator  will  grant  or 
deny  the  petition.  NHTSA  will  notify 
the  petitioner  of  the  decision  to  grant  or 
deny  the  petition  within  120  days  after 
its  receipt  of  the  petition. 

PART  554--STANDARDS 
ENFORCEMENT  AND  DEFECT 
INVESTIGATIONS 

4.  The  authority  citation  for  part  554 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1397, 1398, 
1401, 1403, 1407, 1410a.  1411-1420; 
delegation  of  authority  at  49  CFR  1.50. 

5.  Section  554.10  would  be  amended 
by  removing  paragraph  (e). 


6.  Section  554.11(c)  would  be  revised 
to  read  as  follows: 

§  554.1 1  Final  determinations. 
***** 

(c)  If  the  Administrator  closes  an 
investigation  following  an  initial 
determination,  without  making  a  final 
determination  that  a  failure  to  comply 
or  a  safety-related  defect  exists,  he  or 
she  will  so  notify  the  manufacturer  and 
publish  a  notice  of  that  closing  in  the 
Federal  Register. 

*  *  *  *  "^  * 

PART  57S-DEFECT  AND 
NONCOMPLIANCE  REPORTS 

7.  The  authority  citation  for  Part  573 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1397, 1401, 1407, 

1408, 1411-20;  delegation  of  authority  at  49 
CFR  1.50. 

8.  Section  573.4  would  be  amended 
by  adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

§  573.4  Definitions. 
***** 

Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  vehicles. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 

Lessor  means  a  person  or  entity  that 
has  leased  five  or  more  vehicles  to  other 
persons  for  a  term  of  at  least  four 
months  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  vehicles. 

Readable  form  means  a  form  readable 
by  the  unassisted  eye  or  readable  by 
machine.  If  readable  by  machine,  the 
submitting  party  must  obtain  written 
confirmation  from  the  Office  of  Defects 
Investigation  immediately  prior  to 
submission  that  the  machine  is  readily 
available  to  NHTSA.  In  addition,  all 
coded  information  must  be 
accompanied  by  an  explanation  of  the 
codes  used. 

9.  Section  573.5  would  be  amended 
by  revising  paragraph  (c)(2)  introductory 
text,  by  adding  paragraphs  (c)(2)  (iv)  and 
(v),  by  redesignating  paragraph  (c)(8)  as 
paragraph  (c)(8)(i),  by  adding 
paragraphs  (c)(8)  (ii)  through  (v),  by 
revising  the  second  and  third  sentences 
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of  paragraph  (c)(9),  and  by  adding  a  new 
paragraph  (c)(10),  to  read  as  follows:  ' 

§  573.5  Defect  and  noncompliance 
Information  report 
***** 

(c)  *  *  * 

(2)  Identification  of  the  vehicles  or 
items  of  motor  vehicle  equipment 
potentially  containing  the  defect  or 
noncompliance,  including  a  description 
of  the  manufacturer’s  basis  for  its 
determination  of  the  recall  population 
and  a  description  of  how  the  vehicles  or 
items  of  equipment  to  be  recalled  differ 
from  similar  vehicles  or  items  of 
equipment  that  the  manufacturer  has 
not  included  in  the  recall. 
***** 

(iv)  In  the  case  of  motor  vehicles  or 
items  of  motor  vehicle  equipment  in 
which  the  component  that  contains  the 
defect  or  non-compliance  was 
manufactured  by  a  different 
manufacturer  from  the  reporting 
maiTufacturer,  the  reporting 
manufacturer  shall  identify  the 
component  and  the  manufacturer  of  the 
component  by  name,  business  address, 
and  business  telephone  number.  If  the 
reporting  manufacturer  does  not  know 
the  identity  of  the  manufacturer  of  the 
component,  it  shall  identify  the  entity 
from  which  it  was  obtained. 

(v)  In  the  ca.se  of  items  of  motor 
vehicle  equipment,  the  manufacturer 
shall  identify  by  name,  business 
address,  and  business  telephone  number 
every  manufacturer  that  purchases  the 
defective  or  non-complying  component 
for  use  or  installation  in  new  motor 
vehicles  or  new  items  of  replacement 
equipment. 

*  *  *  *  .  * 

(8)(i)*  *  * 

(iii)  The  manufacturer’s  program  shall 
include  a  proposed  schedule  for  the 
notification  of  owners  and  for  the 
remedy  campaign,  from  commencement 
throu^  completion.  In  the  case  of 
remedy  by  repair,  the  remedy  campaign 
shall  commence  on  the  earliest  date  on 
which  parts  and  facilities  can 
reasonably  be  expected  to  be  available. 
The  manufacturer’s  proposed  schedule 
shall  be  subject  to  disapproval  by  the 
Administrator. 

(ii)  The  manufacturer  shall  describe 
any  factors  that  it  anticipates  could 
interfere  with  its  ability  to  adhere  to  the 
proposed  schedule  and  state  with 
specificity  the  likely  effect  of  each  such 
factor. 

(iv)  If  a  manufacturer  proposes  to 
commence  its  notification  and/or 
remedy  campaign  more  than  30  days 
after  it  has  determined  that  a  safety- 
related  defect  or  noncompliance  exists, 
or  proposes  to  spread  the  campaign  over 


more  than  45  days  by  delaying  its 
notification  and/or  offer  of  a  remedy  to 
owners  of  certain  of  the  vehicles 
covered  by  the  recall,  it  shall  identify 
and  describe  in  detail  the  factors  on 
which  the  proposed  delay  is  based. 

(v)  A  manufacturer  that  is  unable  to 
conduct  its  notification  and  remedy 
campaign  in  accordance  with  the 
sch^ule  submitted  pursuant  to 
paragraph  (c)(8)(ii)  of  this  section  shall 
promptly  notify  NHTSA  of  its  inability 
to  do  so  and  provide  an  explanation  for 
such  inability.  Such  notification  shall  be 
accompanied  by  a  revised  schedule, 
which  shall  be  subject  to  disapproval  by 
the  Administrator. 

(9)  *  *  •  Except  as  authorized  by  the 
Administrator,  the  manufacturer  shall 
submit  a  copy  of  its  proposed  owner 
notification  letter  to  NHTSA  at  least  five 
working  days  before  its  is  to  be  sent  to 
owners.  Copies  of  the  other 
communications  covered  by  this 
paragraph  (c)(9)  shall  be  submitted  to 
NHTSA  not  later  than  five  working  days 
after  they  are  initially  sent  to 
manufacturers,  distributors,  or  dealers. 

(10)  The  manufacturer’s  campaign 
number,  if  it  is  not  identical  to  the 
identification  number  assigned  by 
NHTSA. 

10.  Section  573.6  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a),  adding  paragraph  (b)(6), 
and  adding  paragraph  (d)  to  read  as 
follows: 

§  573.6  Quarterty  reports. 

(a)  Each  manufacturer  who  is 
conducting  a  defect  or  noncompliance 
notification  campaign  to  manufacturers, 
distributors,  dealers,  or  owners  shall 
submit  to  NHTSA  a  report  in 
accordance  with  paragraphs  (b),  (c),  and 

(d)  of  this  section.  *  *  * 

(b) *  *  * 

(6)  The  number  of  vehicles  and  items 
of  equipment  that  are  repaired  and/or 
returned  by  dealers  to  the  manufacturer 
prior  to  their  first  sale  to  the  public. 

***** 

(d)  The  reports  required  by  this 
section  shall  be  submitted  in  accordance 
with  the  following  schedule: 

(1)  For  the  first  c^endar  quarter 
(January  1  through  March  31),  on  or 
before  April  20; 

(2)  For  the  second  calendar  quarter 
(April  1  through  June  30),  on  or  before 
July  20; 

(3)  For  the  third  calendar  quarter  (July 
1  through  September  30),  on  or  before 
October  20;  and 

(4)  For  the  fourth  calendar  quarter 
(October  1  through  December  31),  on  or 
before  January  20. 

11.  Section  573.7  would  be  amended 
by  revising  the  title  of  the  section  and 


by  adding  two  new  paragraphs  (d)  and 

(e)  to  read  as  follows: 

§  573.7  Lists  of  purchasers,  owners, 
lessors  and  lessees. 

***** 

(d)  Each  manufacturer  of  motor 
vehicles  shall  also  maintain  a  list  of  all 
know  lessors  of  motor  vehicles  that  it 
has  notified  of  a  defect  or 
noncompliance  pursuant  to  49  CFR 
577.5(h)  and  a  list  of  all  lessees  that  it 
has  notified  directly  pursuant  to  an 
agreement  with  the  lessor.  The  list(s) 
shall  include  the  same  information  and 
be  maintained  in  the  same  manner  as 
required  by  paragraph  (a)  of  this  section. 
These  lists  need  not  be  separate  from 
the  lists  of  other  vehicles,  hut  leased 
vehicles  must  clearly  be  identified  as 
such. 

(e)  Each  lessor  of  leased  motor 
vehicle^  shall  maintain,  in  a  form 
suitable  for  inspection,  such  as 
computer  information  storage  devices  or 
card  files,  a  list  of  the  names  and 
addresses  of  ail  lessees  to  which  the 
lessor  has  provided  notification  of  a 
defect  or  noncxjmpliance  pursuant  to  49 
CFR  577.5(i).  The  list  shall  also  include 
the  make,  model,  and  vehicle 
identification  number  of  each  such 
leased  vehicle,  and  either  the  date  on 
which  the  lessor  mailed  notification  of 
the  defect  or  noncompliance  to  the 
lessee,  or  a  statement  that  the 
manufacturer  agreed  on  a  specified  date 
to  mail  the  notification  directly  to  the 
lessee. 

12.  Section  573.8  would  be  revised  to 
read  as  follows: 

§  573.8  Notices,  bulletins,  and  other 
communications. 

Each  manufacturer  shall  furnish  to  the 
NHTSA  a  copy  of  all  notices,  bulletins, 
and  other  communications  (including 
those  transmitted  by  computer,  telefax 
or  other  electronic  means,  and  including 
warranty  and  policy  extension 
communiques  and  product 
improvement  bulletins),  other  than 
those  required  to  be  submitted  pursuant 
to  §  573.5(c)(9),  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor, 
lessee,  or  purchaser,  regarding  any 
defect  in  its  vehicles  or  items  of 
equipment  (including  any  failure  of 
mal^nction  beyond  normal 
deterioration  in  use,  or  any  failure  of 
performance,  or  any  flaw  or  unintended 
deviation  from  design  specifications), 
whether  or  not  such  defect  is  safety- 
related.  Copies  shall  be  in  readable  form 
and  shall  be  submitted  monthly,  not 
more  than  five  (5)  working  days  after  the 
end  of  each  month. 
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PART  576— RECORD  RETENTION 

13.  The  authority  citation  for  Part  576 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1397, 1401.'1402. 

1407, 1411;  delegation  of  authority  at  49  CFR 
1.50. 

14.  Section  576.5  would  be  revised  to 
read  as  follows: 

§  576.5  Basic  requirements. 

Each  manufacturer  of  motor  vehicles 
shall  retain  as  specified  in  §  576.7  every 
record  described  in  §  576.6  until  five 
years  from  the  date  on  which  it  was 
generated  or  acquired  by  the 
manufacturer,  or  eight  years  from  the 
date  on  which  the  vehicle  to  which  it 
relates  was  first  purchased,  whichever 
date  is  later. 

15.  Section  576.6  would  be  revised  to 
read  as  follows: 

§  576.6  Records.'*' 

Records  to  be  retained  by 
manufacturers  under  this  part  include 
all  documentary  materials,  films,  tapes, 
and  other  information-storing  media 
that  contain  information  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety.  Such  records 
include,  but  are  not  limited  to. 
commimications  from  vehicle  users  and 
memoranda  of  user  complaints:  reports 
and  other  documents,  including 
material  generated  or  communicated  by 
computer,  telefax  or  other  electronic 
means,  that  are  related  to  work 
performed  under,  or  claims  made  under,, 
warranties;  service  reports  or  similar 
documents,  including  electronic 
transmissions,  from  dealers  or 
manufacturer’^  field  personnel;  and  any 
lists,  compilations,  analyses,  or 
discussions  of  malfunctions  that  may  be 
related  to  motor  vehicle  safety 
contained  in  internal  or  external 
correspondence  of  the  manufacturer, 
including  communications  transmitted 
electronically. 

PART  577— DEFECT  AND 
NONCOMPUANCE  NOTIFICATION 

16.  The  authority  citation  for  Part  577 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1397, 1401, 1408, 
1411-1420;  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8. 

17.  Section  577.1  would  be  revised  to 
read  as  follows: 

§  577.1  Scope. 

This  part  sets  forth  requirements  for 
notification  to  owners  and  dealers  of 
motor  vehicles  and  items  of  replacement 
equipment  about  a  defect  that  relates  to 
motor  vehicle  safety  or  a  noncompliance 


with  a  Federal  motor  vehicle  safety 
standard. 

18.  Section  577.2  would  be  amended 
by  adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§577.2  Purpose. 

*  •  *  It  is  also  to  ensure  that  dealers 
of  motor  vehicles  and  items  of 
replacement  equipment  are  made  aware 
of  the  existence  of  defects  and 
noncompliances  as  soon  as  possible. 

19.  Section  577.4  would  be  amended 
by  adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

§577.4  Definitions. 

***** 

Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or^oncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  vehicles. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 

Lessor  means  a  person  or  entity  that 
has  leased  five  or  more  vehicles  to  other 
persons  for  a  term  of  at  least  four 
months  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  vehicles. 
***** 

20.  Section  577.5  would  be  amended 
by  adding  a  new  fifth  sentence  to 
paragraph  (a),  by  revising  the 
parenthetical  in  paragraph  (g)(l)(vii) 
introductory  text,  and  by  adding  two 
new  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  577.5  Notification  pursuant  to  a 
manufacturer’s  determination. 

(a)  *  *  •  The  manufacturer  shall 
mark  the  outside  of  each  envelope  in 
which  it  sends  an  owner  notification 
letter  with  the  words  “SAFETY  RECALL 
NOTICE’’  all  in  capital  letters  and  in 
boldface  type  that  is  at  least  one  half 
inch  high.  *  *  * 

***** 


(vii)  *  *  *  (Washington,  DC  area 

residents  may  call  202-366-0123), 

*  *  * 

***** 

(h)  In  the  case  of  a  notification 
provided  to  a  lessor  of  a  leased  motor 
vehicle,  the  manufacturer  must  include 
a  statement  that  the  lessor  is  required  by 


section  153(e)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  to  send  a 
copy  of  the  notification  to  each  lessee  in 
accordance  with  the  requirements  of  49 
CFR  577.7(c).  In  addition,  the 
manufacturer  must  provide  the  lessor 
with  a  copy  of  the  notification  to  be  sent 
to  lessees.  This  paragraph  (h)  shall  not 
apply  where  the  manufacturer  has 
provided  proper  notification  to  all  of  a 
lessor’s  lessees  directly. 

(i)  Any  lessor  who  receives  a 
notification  of  a  safety-related  defect  or 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard  pertaining  to  any 
leased  motor  vehicle  shall  send  by  first- 
class  mail  a  copy  of  such  notice  to  each 
of  its  lessees,  within  ten  days  of 
receiving  the  notification  from  the 
manufacturer.  This  requirement  applies 
to  both  initial  and  follow-up 
notifications,  except  where  the 
manufacturer  has  notified  all  of  a 
lessor’s  lessees  directly. 

21.  Section  577.7  would  be  amended 
by  adding  a  new  sentence  at  the  end  of 
paragraph  (a)(1),  by  adding  a  new 
sentence  at  the  end  of  paragraph 
(a)(2)(i),  and  by  adding  paragraph 
(a)(2)(iv),  to  read  as  follows: 

§  577.7  Time  and  manner  of  notification, 
(a)*  *  * 

(1)  *  *  *  The  Administrator  may 
order  a  manufacturer  to  send  the 
notification  to  owners  on  a  specific  date 
where  the  Administrator  finds  that  such 
notification  is  in  the  public  interest. 

(2) .  *  * 

(i)  •  *  *  The  manufacturer  shall  also 
provide  notification  to  each  lessee  of  a 
leased  motor  vehicle  that  is  covered  by 
an  agreement  between  the  manufacturer 
and  a  lessor  under  which  the 
manufacturer  is  to  notify  lessees 
directly. 

***** 

(iv)  In  the  case  of  a  notification  to  be 
sent  by  a  lessor  of  a  leased  motor 
vehicle  to  a  lessee  pursuant  to  §  577.5(i), 
by  first  class  mail  to  the  most  recent 
lessee  known  to  the  lessor.  Such 
notification  shall  be  mailed  within  ten 
days  of  the  lessor’s  receipt  of  the 
notification  from  the  vehicle 
manufacturer. 

22.  Section  577.8  would  be  revised  to 
read  as  follows: 

§  577.8  Disclaimers. 

(a)  A  notification  sent  pursuant  to 
§§  577.5,  577.6  or  577.9  regarding  a 
defect  which  relates  to  motor  vehicle 
safety  shall  not,  except  as  specifically 
provided  in  this  part,  contain  any 
statement  or  implication  that  there  is  no 
defect,  that  the  defect  does  not  relate  to 
motor  vehicle  safety,  or  that  the  defect 
is  not  present  in  the  owner’s  or  lessee’s 
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vehicle  or  item  of  replacement 
equipment.  This  section  also  applies  to 
any  notification  sent  to  a  lessor  by  a 
manufacturer. 

(b)  A  notification  sent  pursuant  to 
§§  577.5,  577.6  or  577.9  regarding  a 
noncompliance  with  an  applicable 
motor  vehicle  safety  standard  shall  not, 
except  as  specifically  provided  in  this 
part,  contain  any  statement  or 
implication  that  there  is  not  a 
noncompliance,  or  that  the 
noncompliance  is  not  present  in  the 
owner's  or  lessee’s  vehicle  or  item  of 
replacement  equipment.  This  section 
also  applies  to  any  notification  sent  to 
a  lessor  by  a  manufacturer. 

23.  Section  577.9  would  be 
redesignated  as  §577.11. 

24.  A  new  §  577.9  would  be  added  to 
read  as  follows: 

§  577.9  Dealer  notification. 

(a)  Each  manufacturer  shall  furnish 
each  of  its  dealers  with  notification  of 
safety-related  defects  and 
noncompliances  within  five  working 
days  of  the  date  the  manufacturer  sends 
the  report  required  under  49  CFR  573.5 
to  NHTSA.  The  notification  shall 
contain  a  clear  description  of  the  defect 
or  failure  to  comply,  an  evaluation  of 
the  risk  to  motor  vehicle  safety  caused 
by  the  defect  or  noncompliance,  the 
remedy  (if  known  at  the  time),  and  an 
identification  of  the  vehicles  or  items  of 
equipment  covered  by  the  recall. 

(b)  A  manufacturer  may  transmit  the 
notification  to  dealers  required  by  this 
section  by  certified  mail  or  by  electronic 
means,  and  shall  maintain  records 
sufficient  to  document  the  transmission 
and  receipt  of  the  report. 

(c)  In  those  cases  where  a 
manufacturer  uses  independent 
distributors  to  provide  products  and 
information  to  retail  outlets,  the 
manufacturer  may  provide  the 


information  required  by  this  section  to 
its  distributors,  if  those  distributors 
agree  to  transmit  it  to  all  applimble 
retail  dealers  within  five  additional 
days.  The  manufacturer  shall  retain  the 
legal  responsibility  of  ensuring  that  its 
dealers  receive  the  information  in  a 
timely  manner. 

25.  A  new  §  577.10  would  be  added 
to  read  as  follows: 

§577.10  Follow-up  notification. 

(a)  If.  based  on  quarterly  reports 
submitted  pursuant  to  §  573.6  of  this 
part  or  other  available  information,  the 
Administrator  determines  that  a 
notification  sent  by  a  manufacturer 
pursuant  to  section  153  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966  has  not  resulted  in  an  adequate 
number  of  vehicles  or  items  of 
equipment  being  returned  for  remedy, 
the  Administrator  may  direct  the 
manufacturer  to  send  a  follow-up 
notification  in  accordance  with  this 
section.  The  scope,  timing,  form,  and 
content  of  any  follow-up  notification 
will  be  designed  by  the  Administrator, 
in  consultation  with  the  manufacturer, 
to  maximize  the  number  of  owners, 
purchasers,  and  lessees  who  will 
present  their  vehicles  or  items  of 
equipment  for  remedy. 

(b)  The  Administrator  may  consider 
the  following  factors  in  deciding 
whether  or  not  to  require  a 
manufacturer  to  undertake  a  follow-up 
notification  campaign: 

(1)  The  percentage  of  covered  vehicles 
or  items  of  equipment  that  have  been 
presented  for  the  remedy; 

(2)  The  amount  of  time  that  has 
elapsed  since  the  initial  notification  was 
sent: 

(3)  The  likelihood  that  a  follow-up 
notification  will  increase  the  number  of 
vehicles  or  items  of  equipment  receiving 
the  remedy; 


(4)  The  seriousness  of  the  safety  risk 
from  the  defect  or  noncompliance; 

(5)  Whether  the  original  notification 
program  undertaken  by  the 
manufacturer  complied  with  the 
requirements  of  section  153  of  the  Act 
and  49  CFR  parts  573  and  577;  and 

(6)  Such  other  factors  as  are  consistent 
with  the  purpose  of  the  statute. 

(c)  A  manufacturer  shall  be  required 
to  provide  follow-up  notification  under 
this  section  only  with  respect  to 
vehicles  or  items  of  equipment  that  have 
not  been  returned  for  remedy  pursuant 
to  the  first  notification. 

(d)  Except  where  the  Administrator 
determines  otherwise,  the  second 
notification  shall  be  sent  to  the  same 
categories  of  recipients  that  received  the 
first  notification. 

(e)  The  follow-up  notification  must 
include: 

(1)  A  statement  that  identifies  it  as  a 
follow-up  to  an  earlier  communication; 

(2)  A  statement  urging  the  recipient  to 
present  the  vehicle  or  item  of  equipment 
for  remedy;  and 

(3)  Except  as  determined  by  the 
Administrator,  the  information  required 
to  be  included  in  the  first  notification 
pursuant  to  section  153(a)  of  the  Act. 

(f)  The  manufacturer  shall  mark  the 
outside  of  each  envelope  in  which  it 
sends  a  follow-up  notification  with  the 
words  “SAFETY  RECALL  NOTICE”  all 
in  capital  letters  and  in  boldface  type 
that  is  at  least  one-half  inch  high. 

(g)  Notwithstanding  any  other 
provision  of  this  part,  the  Administrator 
may  authorize  other  media  besides  first- 
class  mail  for  a  follow-up  notification. 

Issued  on:  September  15, 1993. 

Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc.  93-23284  Filed  9-24-93;  8:45  ami 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Announcement  of  the  Hubert  H. 
Humphrey  Fellowship  Competition  for 
the  1994-95  School  Year 

The  United  States  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  1993  for  one-year  Hubert 
H.  Humphrey  Fellowship  in  support  of 
unclassihed  doctoral  dissertation 
research  in  arms  control  and 
disarmament  studies.  Law  candidates 
for  the  Juris  Doctor  or  any  higher  degree 
are  also  eligible  if  they  are  writing  a 
substantial  paper  in  partial  fulHllment 
of  degree  requirements.  The  fellowship 
stipends  for  the  Ph.D.  candidates  will  be 
$5,000  plus  applicable  tuition  and  fees 
up  to  a  maximum  of  $3,400.  Stipends 
and  tuition  for  law  candidates  will  be 
prorated  according  to  the  credits  given 
for  the  research  paper.  Fellows  must  be 
citizens  or  nationals  of  the  United  States 
and  degree  candidates  at  a  U.S.  college 
or  university.  The  application  deadline 
for  the  awards  is  March  15. 1994. 
Awards  will  be  for  a  twelve  month 
period  beginning  in  September.  1994  or 
January  1995.  For  information  and 
application  materials  please  write: 
Hubert  H.  Humphrey  Fellowship 
Program,  Operations  Analysis  and 
Information  Management.  U.S.  Arms 
Control  and  Disarmament  Agency, 
Washington,  DC  20451. 

Dated:  September  13, 1993. 

Alfred  Lieberman, 

Chief  of  Operations  Analysis  and  Information 
Management. 

|FR  Doc.  93-23504  Filed  9-24-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  October  15, 

1993,  at  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2),  14th 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  implementation  of 
the  Export  Administration  Regulations 
(EARS),  and  provides  for  continuing 
review  to  ufidate  the  EARS  as  needed. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2  .Introduction  of  members  and  guests. 

3.  Presentation  of  papers  or  comments  by  the 

public. 

4.  Discussion  of  export  enforcement  plans 

and  issues  with  Acting  Deputy  Assistant 
Secretary  for  Export  Enforcement. 

Bureau  of  Export  Administration. 

5.  Discussion  of  Committee  structure,  role 

and  1994  workplan. 

6.  Presentation  on  Trade  Promotion 

Coordinating  Committee  export  control 
study,  with  Deputy  Under  Secretary. 
Bureau  of  Export  Administration. 

7.  Policy  update  with  Deputy  Assistant 

Secretary  for  Export  Administration, 
Bureau  of  Export  Administration. 

8.  Discussion  on  proliferation  control 

legislation,  with  representatives  from  the 
Office  of  Technology  Assessment,  U.S. 
Congress. 

Executive  Session 

9.  Discussion  of  matters  properly  classified 

under  Executive  Order  12356,  dealing 
with  the  U.S.  and  COCOM  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 


the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meetings  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAG  Unit/OAS/ 
EA,  room  1621,  Bureau  of  Expiort 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18. 
1993,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  September  20, 1993. 

Lee  Ann  Carpenter, 

Acting  Director,  Technical  Advisory 
Committee  Unit. 

IFR  Doc.  93-23616  Filed  9-24-93;  8:45  ami 
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Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  Xo  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  08/17/93-09/15/93 


Firm  name 

1 

Address 

Date  peti-  1 
tion  ac¬ 
cepted 

Product 

H.G.  Weber  Co.,  Inc  . 

725  Fremont  Street,  Kiel,  Wl 
53042. 

08/18/93 

Machinery  and  equipment — machinery  to  manufacture  paper 
bags  and  tubes,  material  handling  equipment 

All  American  Products,  Inc  . 

2011  Swanson  Court.  Gurnee, 
IL  60031. 

08/20/93 

Bicycle  helmets,  child  carriers  and  bicycle  racks,  also  mis¬ 
cellaneous  bike  parts. 

Scientech,  Inc  . 

5649  Arapahoe,  Boulder,  CO 

08/27/93 

Electronic  analytical  balances  and  laser  power  and  energy 

80303. 

measurement  systems. 

Earle  Industries,  Inc . 

Highway  64,  Box  28,  Earle,  AR 
72331. 

09/02«3 

Vinyl  Storage  Bags. 

Thiem  Industries,  Inc  . 

1918  West  Artesia  Boulevard. 
Torrance,  CA  90504. 

09/07/93 

Bookbinding  machines. 

Chapter  One,  Inc  . 

588  North  Lakeview  Parkway, 

09/08/93 

Lithographic  plate-ready  final  film. 

Vernon  Hills,  IL  60061. 

LS  Industries,  Inc . 

710  E.  17th  Street,  Wichita,  KS 
67214. 

09/08/93 

Blasters,  and  spray  washers  for  cleaning  industrial  equipment. 

Dotronix,  Inc . . . 

160  First  Street,  SE.,  New 
Brighton,  MN  55112. 

09/08/93 

Color  cathode  ray  tube  display  monitors  and  morxx;hrome 
cathode  ray  tube  display  monitors. 

Precision  Technologies,  Inc . 

525  North  2nd  Street,  La¬ 
crosse,  Wl  54601. 

09/08/93 

Jet  engines  noise  reduction  kits,  military  vehictes’  suspension 
components  and  body  for  torpedoes. 

Testing  Machines,  Inc . 

400  Bayview  Avenue,  Amity- 
ville,  NY  11701. 

09/14/93 

Testirrg  equipment— quality  measurement  in  the  paper,  plastic 
arxi  packaging  industries. 

Lou-Retta’s  Chocolates,  Inc . 

3764  Harlem  Road,  Buffalo, 
NY  14215. 

09/14/93 

Gourmet  chocolates. 

Celmet  Co.,  Inc . 

1365  Emerson  St.,  Rochester, 
NY  14606. 

i  09/14/93 

Metal  enclosures  for  copiers  and  computers. 

tnwood  Industries,  Inc . 

21828  87th  Avenue  Southeast 
«C,  Woodinvilte,  WA  98072. 

09/14/93 

Wood  windows. 

_ 

The  i>etitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increa^  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  Him 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
Firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received  . 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

*  Dated;  September  17, 1993. 

David  L.  Mcllwain, 

Acting  Deputy  Assistant  Secretary  for 
Proffom  Operations. 

IFR  Doc.  93-23619  Filed  9-24-93;  8:45  am) 
BILLING  CODE  3S10-34-M 


Foreign-Trade  Zones  Board 

[Order  No.  656] 

Grant  of  Authority  for  Subzone  Status; 
Rowline  Alaska  (Energy  Pipe 
Processing),  Fairbanks,  AK 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  piuposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Fairbanks  Industrial  Development 
Corporation,  grantee  of  Foreign-Trade 
Zone  195,  for  authority  to  establish  a 
special-purpose  subzone  for  the  energy 
pipeline  insulation  plant  of  Flowline 
Alaska,  in  Fairbanks,  Alaska,  was  filed 


by  the  Board  on  April  7, 1992,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  9-92,  57  FR  15052, 4-24-92); 
and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and  the 
Board’s  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  195A)  at  the  Flowline 
Alaska  plant  in  Fairbanks,  Alaska,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board’s 
regulations,  including  §  400.28.  All 
foreign  merchandise  would  be  admitted 
into  the  subzone  in  privileged  foreign 
status  (19  CFR  146.41),  as  indicated  in 
the  application. 

Signed  at  Washington,  DC,  this  16th  day  of 
September,  1993.  * 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest:  John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-23633  Filed  9-24-93;  8:45  ami 
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pocket  51-93] 

Foreign-Trade  Zone  76,  Bridgeport,  CT; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Bridgeport, 
Connecticut,  grantee  of  FTZ  76, 
requesting  authority  to  expand  its  zone 
in  Bridgeport,  Connecticut,  within  the 
Bridgeport  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  16, 1993. 

FTZ  76  was  approved  on  March  26, 
1982  (Board  Order  186, 47  FR  14932, 4/ 
7/82).  Minor  boundary  modifications  of 
the  zone  site  were  auUiorized  in  1990, 
1991  and  1992  (A-25-90,  A-26-91,  and 
A-30-92),  and  the  zone  currently 
consists  of  a  temporary  site  (Site  1-3 
acres)  located  at  939  Bamum  Avenue, 
within  the  13-acre  International 
Enterprise  Park,  Bridgeport  (expires  12/ 
31/94). 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  to  include 
five  new  sites  (proposed  Sites  2-6): 

Site  2 — (14  acres)  Campus  Office  Park, 
480  Bamum  Avenue,  Bridgeport, 
owned  by  Campus  Office  Park 
Associates. 

Site  3 — (36  acres)  Bridgeport  Brass 
Facility,  427  Housatonic  Avenue, 
Bridgeport,  owned  by  D’Addario 
Industries. 

Site  4 — (50  acres)  Carpenter  Technology 
Site,  south  of  the  1-95  and  Seaview/ 
Stratford  Avenue  interchange, 
Bridgeport,  owned  by  Carpenter 
Technology,  Inc. 

Site  5 — (20  acres)  Cilco  Terminal,  315- 
441  Seaview  Avenue,  Bridgeport 
Harbor,  Bridgeport,  owned  by  New 
Haven  Terminal,  Inc. 

Site  6 — (353  acres)  Remington  Woods, 
615  Asylum  Street,  Bridgeport,  owned 
by  Remington  Arms  Company,  Inc. 

In  accordance  with  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Sta^  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  firom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  26, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  13, 1993). 


A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  120  Middle  Street, 
Bridgeport,  Connecticut  06609. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  September  17, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  93-23635  Filed  9-24-93;  8:45  am) 
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[Order  No.  654] 

Expansion  of  Foreign-Trade  Zone  152 
Bums  Harbor/Gary,  Indiana 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 

1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Indiana  Port  Commission,  grantee  of 
Foreign-Trade  Zone  No.  152,  for 
authority  to  expand  its  general-purpose 
zone  to  include  the  Gary  Regional 
Airport  complex,  Gary,  Indiana,  within 
the  Chicago  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  October  13, 1992  (Docket  31- 
92,  57  FR  48017, 10/21/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders:  The  grantee  is  authorized  to 
expand  its  zone  as  requested  in  the 
application,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  16th  day  of 
September,  1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman,  Committee 
.  of  Alternates.  Foreign-Trade  Zones  Board. 

(FR  Doc.  93-23640  Filed  9-24-93;  8:45  ami 
BILUNO  CODE  3510-0S-P 


[Order  No.  655] 

Expansion  of  Foreign-Trade  Zone  53, 
Tulsa,  Oklahoma  and  Manufacturing 
Authority  for  Marine  Engines 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 

1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign -Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the  City 
of  Tulsa-Rogers  County  Port  Authority, 
grantee  of  Foreign-Trade  Zone  No.  53, 
for  authority  to  expand  its  general- 
purpose  zone  to  include  four  new  sites 
in  the  Tulsa  Port  of  Entry  area,  and  for 
authority  on  behalf  of  the  Mercury 
Marine  Division  of  the  Brunswick 
Corporation  to  manufacture  marine 
engines  under  zone  procedures  within 
the  expanded  zone,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
September  9. 1992,  (Docket  30-92,  57 
FR  43694,  9/22/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  subject  to  an  activation  limit  is 
in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders; 

The  application  to  expand  FTZ  53 
and  for  manufacturing  activity  is 
approved,  subject  to  the  Act  and  the 
Board’s  regulatfons,  including  Section 
400.28,  and  subject  to  a  2,000-acre 
activation  limit. 

Signed  at  Washington,  DC,  this  16th  day  of 
September,  1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretory  of  Commerce,  for 
Import  Administration,  Chairman.  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

(FR  Doc.  93-23641  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


[Docket  50-93] 

Foreign-Trade  Zone  21 — Dorchester 
County,  South  Carolina;  Application 
for  Expansion  and  Request  for 
Processing  Authority  (Auto  Audio 
Systems) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority  (SCPA),  grantee  of  FTZ  21, 
requesting  authority  to  expand  FTZ  21 
to  include  the  Port  of  Charleston 
terminal  complex  and  requesting 
processing  authority  within  FTZ  21, 
Charleston,  South  Carolina,  within  the 
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Charleston  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act. -as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  14, 1993. 

FTZ  21  was  approved  on  June  12, 

1975  (Board  Order  106.  40  FR  25613. 6/ 
17/75).  It  currently  consists  of  20  acres 
within  the  200-acre  Tri-County 
Industrial  Park,  located  2.5  miles  west 
of  Summerville.  South  Carolina,  in 
Dorchester  County. 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  to  include 
SCPA's  terminal  complex  at  the  Port  of 
Charleston  (8  parcels.  2.040  acres): 

Parcel  1  (6  acres) — ^Trident  Industrial 
Park.  Hanahan;  Parcel  2  (13  acres) — 

New  Orleans  Cold  Storage.  North 
Charleston;  Parcel  3  (193  acres) — North 
Charleston  Terminal,  North  Charleston; 
Parcel  4  (799  acres) — planned  Daniel 
Island  Container  Terminal.  Charleston; 
Parcel  5  (125  acres) — "Coal  Tipple” 
expansion  area.  Charleston;  Parcel  6 
(671  acres) — Wando  Terminal,  Mount 
Pleasant;  Parcel  7  (158  acres) — 
Columbus  Street  Terminal,  Charleston; 
and.  Parcel  8  (75  acres)  Union  Pier 
Terminal.  Charleston. 

The  proposed  processing  activity 
involves  the  installation  of  foreign 
sourced  auto  audio  components  and 
systems  into  automobiles  assembled 
abroad.  The  duty  rates  for  the  audio 
components  range  from  3.7  to  8.0 
percent.  Zone  procedures  would  allow 
the  company  to  pay  duties  on  the 
installed  items  when  formal  Customs 
entry  is  made  on  the  finished  auto  (duty 
rate  2.5%).  The  request  indicates  that 
zone  procedures  would  encourage 
installation  activity  in  the  U.S.  rather 
than  abroad. 

In  accordance  with  the  Board’s 
regulations  (as  revised.  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  26, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  13, 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 

Office,  room  128  C  Long  Building,  9 


Liberty  Street,  Charleston.  South 
Carolina  29424. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

Dated;  September  17, 1993. 

)ohn  ).  Da  Ponte.  )r.. 

Executive  Secretary. 

IFR  Doc.  93-23642  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  3510-OS-P 


Pocket  31-93] 

Foreign-Trade  Zone  120,  Cowlitz 
County,  WA;  Application  for  Subzone, 
Sharp  Microelectronics  Technology, 
Inc.  (Liquid  Crystal  Displays),  Camas, 
WA;  Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Cowlitz  Economic 
Cievelopment  Council,  grantee  of  FTZ 
120,  requesting  special-purpose  subzone 
status  for  the  liquid  crystal  display 
manufacturing  plant  of  Sharp 
Microelectronics  Technology.  Inc.,  in 
Camas,  Washington  (58  FR  39196,  7/22/ 
93)  has  been  amended  to  expand  the 
scope  of  activity  to  be  conducted  under 
zone  procedures. 

The  original  application  requested 
authority  to  manufacture  and  repair 
passive  matrix  liquid  crystal  displays 
(LCDs),  using  certain  foreign 
components.  The  amendment  requests 
authority  for  the  production  and  repair 
of  active  matrix  LCDs  under  zone 
procedures  and  the  use  of  an  additional 
foreign  component — polarizing  material 
(HTS  9001.20.0000,  duty  rate-10%). 
LCDs  such  as  those  produced  at  the 
Camas  plant  have  b^n  classified  as 
duty-free,  but  recent  Customs  rulings 
indicate  that  certain  LCDs  may  be 
subject  to  duty  rates  ranging  from  3.7  to 
9  percent. 

The  application  remains  otherwise 
unchang^. 

The  comment  period  is  reopened 
until 

Dated;  September  20, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  93-23634  Filed  9-24-93;  8;45  am) 
BILLING  CODE  3510-OS-P 


International  Trade  Administration 
[A-688-832  and  A-421-806] 

Initiation  of  Antidumping  Duty 
Investigations:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  From  Japan  and 
the  Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration, 

U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-3464. 

Initiation  of  Investigations 
The  Petition 

On  August  31, 1993,  we  received  a 
petition  bled  in  proper  form  by  Eastman 
Kodak  Company  (petitioner).  A 
supplement  to  the  petition  was  received 
on  September  7, 1^3.  In  accordance 
with  19  CFR  353.12,  the  petitioner 
alleges  that  color  negative  photographic 
paper  and  chemical  components  thereof 
(CNPP)  from  Japan  and  the  Netherlands 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  dehned  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  was  filed  on  behalf 
of  the  U.S.  industry  producing  the 
product  subject  to  these  investigations. 

If  any  interested  party,  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act,  wishes  to 
register  support  for,  or  opposition  to, 
this  petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Under  the  Department’s  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
color  negative  photographic  paper 
(CNPP)  is  all  sensitized,  unexposed 
silver-halide  color  negative 
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photographic  paper,  whether  in  master 
rolls,  smaller  rolls  or  sheets.  For  the 
purposes  of  these  initiations,  the 
chemical  components  of  CNPP  are  also 
included  in  these  investigations.  The 
chemical  components  of  CNPP  are  the 
chemical  mixtures  and  compounds  used 
in  making  CNPP.  As  these  investigations 
progress,  we  will  consider  any 
arguments  raised  regarding  the 
inclusion  of  the  chemical  components 
of  CNPP  in  the  same  class  or  kind  of 
merchandise  as  the  CNPP  itself.  We  will 
allow  all  interested  parties  an 
opportunity  to  comment  on  this  issue. 

The  chemical  components  of  CNPP 
include  sensitized  and  unsensitized 
emulsions,  couplers,  dispersions  and 
their  precursors.  Unsensitized  silver- 
halide  emulsions  consist  of  silver-halide 
microcrystals  dispersed  in  a  gelatin  and 
water  matrix  after  preparation  and 
washing  to  remove  soluble  salts. 
Unsensitized  emulsions  are  naturally 
sensitive  to  blue  and  ultraviolet  light, 
but  cannot  efficiently  convert  light  to 
form  a  color  image  without  further 
processing.  Sensitized  emulsions  have 
been  treated  to  increase  their  sensitivity 
across  the  entire  spectrum  and/or 
treated  by  the  addition  of  sp)ectral 
sensitizing  dyes  to  make  the  emulsions 
selectively  sensitive  to  specific 
wavelengths  of  light.  A  coupler  is  a 
colorless,  water-insoluble  chemical 
capable  of  reacting  with  a  silver-halide 
development  product  to  form  a  dye.  A 
dispersion  consists  of  a  compound  or 
compounds  dispersed  in  a  water-gel 
solution,  and  may  contain  organic 
solvents,  chemicals  to  stabilize  the 
coupler  and  dye. 

Tne  CNPP  subject  to  these 
investigations  are  currently  classiHable 
under  subheadings  3703.10.3030  and 
3703.20.3030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Emulsions  are  currently  classiHable 
under  subheadings  3707.10.0000  and 

3707.90.3000,  Couplers,  dispersions  and 
precursor  compounds  are  currently 
classifiable  under  subheadings 

3707.90.3000,  3707.90.6000, 

2933.19.3000,  2933.90.2500  and 
2934.90.2000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

For  both  Japan  and  the  Netherlands, 
petitioner  based  United  States  price 
(USP)  on  observed  price  quotes  of  CNPP 
in  the  United  States.  Petitioner 
deducted  firom  USP  the  U.S.  duty  and 
freight  charges,  and  added  the  value- 
added  tax  (VAT)  that  would  be  charged 


on  the  comparable  home  market  sale  in 
Japan  (See  the  discussion  below 
regarding  the  calculation  of  foreign 
market  value  (FMV)  using  the 
multinational  corporation  (MNC) 
provision). 

For  Japan,  petitioner  based  FMV  on 
observed  price  quotes  of  CNPP  in  Japan. 
Petitioner  deducted  from  FMV  foreign 
inland  freight,  home  market  credit 
expense  and  home  market  packing  and 
added  U.S.  credit  expense,  U.S.  packing 
and  the  VAT  that  would  be  charged  on 
the  home  market  sale. 

For  the  Netherlands,  petitioner 
calculated  FMV  by  applying  the  special 
rule  for  certain  multinational 
corporations  contained  in  the  MNC 
provision,  section  773(d)  of  the  Act.  See 
also.  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Small 
Business  Telephone  Systems  and 
Subassemblies  Thereof  from  Taiwan  (54 
FR  31987,  August  3, 1987).  Since 
petitioner  alleged  that  Dutch  home 
market  sales  are  inadequate  for 
comparison  purposes,  it  applied  the 
MNC  provision  and  calculated  FMV 
based  on  observed  price  quotes  of  CNPP 
in  Japan  by  the  Dutch  producer’s  parent 
company  in  Japan.  Petitioner  alleged 
that  all  of  the  criteria  for  the  application 
of  the  MNC  provision  have  been 
satisfied: 

1.  The  Japanese  producer  owns 
facilities  in  both  Japan  and  the 
Netherlands  that  manufacture  the 
subject  merchandise; 

2.  the  Netherlands  home  market  is  not 
viable: 

3.  the  ex-factory  FMV  based  on  home 
market  sales  prices  in  Japan  is  higher 
than  the  foreign  market  value  based  on 
prices  of  CNPP  produced  in  the 
Netherlands  and  sold  to  home  market  or 
third  country  customers: 

4.  the  CNPP  produced  in  Japan  is 
identical  or  similar  to  the  CNPP 
produced  in  the  Netherlands:  and 

5.  the  price  differential  between  CNPP 
produced  and  sold  in  Japan  and  CNPP 
produced  in  the  Netherlands  is  not 
solely  due  to  differences  in 
manufacturing  costs. 

To  satisfy  the  first  criterion,  petitioner 
provided  the  Japanese  producer’s  1992 
conspectus  which  shows  that  the  Dutch 
producer  is  a  wholly  owned  subsidiary 
of  the  Japanese  producer.  To  satisfy  the 
second  criterion,  petitioner  collected 
_  statistics  of  the  Dutch  producer’s  home 
market  sales  and  total  exports  of  CNPP 
from  the  Netherlands  to  third  countries 
which  show  that  the  Dutch  producer’s 
home  market  sales  are  less  than  five 
percent  of  its  third  country  sales.  To 
satisfy  the  third  criterion,  petitioner 
obtained  price  quotes  for  the  Dutch 
producer's  home  market  and  third 


country  sales.  Petitioner  deducted  from 
these  price  quotes  foreign  inland  freight 
and  home  market  credit  expense  and 
compared  the  results  to  the  Japanese 
FMV  as  described  above,  with  the  one 
exception  that  petitioner  did  not  make 
an  adjustment  for  Japanese  VAT  to 
either  price.  To  satisfy  the  fourth 
criterion,  petitioner  ran  tests  of  the 
CNPP  sold  in  Japan  and  in  the 
Netherlands  and  found  them  to  be 
identical.  Finally,  to  satisfy  the  fifth 
criterion,  petitioner  calculated  the  cost 
of  production  (COP)  of  CNPP  in  Japan 
and  in  the  Netherlands. 

To  calculate  the  COP  of  CNPP  in  both 
Japan  and  the  Netherlands,  petitioner 
used  its  own  actual  production  costs 
and  consumption  rates.  Petitioner 
calculated  the  amount  and  value  of  each 
production  input  it  uses  to  make  CNPP 
then  determined  the  cost  of  most  of 
these  inputs  in  Japan  and  the 
Netherlands  using  the  most  recent 
publicly  available  information. 

Petitioner  added  the  labor  and  overhead 
costs  associated  with  producing  the 
merchandise,  as  well  as  costs  to  pack 
the  merchandise.  Finally,  petitioner 
added  amounts  for  depreciation  and 
selling,  general  and  administrative  costs 
obtained  from  the  Japanese  producer’s 
annual  reports  in  Japan  and  the 
Netherlands.  A  comparison  of  the  costs 
of  production  for  the  two  countries 
showed  that  the  COP  in  Japan  was 
greater  than  the  COP  in  the  Netherlands, 
but  that  this  difference  was  less  than  the 
difference  between  the  home  market 
prices  in  Japan  and  in  the  Netherlands. 

Thus,  petitioner  based  FMV  on 
observed  price  quotes  of  CNPP  in  Japan. 
Petitioner  deducted  from  FMV  foreign 
inland  freight,  home  market  credit 
expense  and  home  market  packing  and 
added  U.S.  credit  expense,  U.S.  packing 
and  the  VAT  that  would  be  charged  on 
the  home  market  sale.  However, 
petitioner  did  not  deduct  the  difference 
in  the  costs  of  production  between  the 
two  countries  from  the  FMV.  Therefore, 
we  recalculated  the  margins  for  the 
Netherlands  by  deducting  this  amount 
from  the  FMV. 

The  range  of  dumping  margins  of 
CNPP  from  Japan  based  on  a 
comparison  of  USP  to  FMV  alleged  by 
petitioner  is  201.52%-313.47%.  The 
range  of  dumping  margins  of  CNPP  from 
the  Netherlands  based  on  a  comparison 
of  USP  to  FMV  (using  the  MNC 
provision)  after  deducting  the  difference 
in  the  costs  of  production  between 
Japan  and  the  Netherlands  from  the 
Netherlands’  FMV  is  269.31%- 
297.84%.  Furthermore,  in  addition  to 
the  margins  established  from  the  MNC 
provision  methodology  utilized  by 
petitioner,  we  have  determined  that  a 
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range  of  dumping  margins  of  92%- 
100%  exist  for  the  Netherlands  when 
using  the  Netherlands*  home  market 
prices  as  FMV  (See  the  September  20, 
1993,  memorandum  from  the  case 
analyst  to  the  hie). 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
CNPP  from  Japan  and  the  Netherlands 
and  have  found  that  the  petition  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  CNPP 
from  Japan  and  the  Netherlands  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  also  initiating  this  investigation  for 
the  Netherlands  based  on  the 
Netherlands’  home  market  prices. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  October  15, 
1993,  whether  there  is  a  reasonable 
indication  that  imports  of  CNPP  from 
Japan  and  the  Netherlands  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in  the 
investigations  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  September  20, 1993. 

Joseph  A.  Spctrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-23638  Filed  9-24-93;  8:45  ami 
aiLtINQ  coot  3510~OS-P 


A-580-008 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Admini.strative  Review  of  Antidumping 
Duty  Order 

AGENCY;  Import  Administration/ 
International  Trade  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
administrative  review  of  antidumping 
duty  order. 

SUMMARY:  On  March  4, 1992,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea.  The  review  covers  seven 
manufacturers  and/or  exporters  and  the 


period  April  1, 1990,  through  March  31, 
1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  did  not  hold  a 
public  hearing  on  these  results,  as  the 
request  for  a  public  hearing  was 
withdrawn. 

Based  on  our  analysis  of  the 
comments  received  and  the  correction 
of  certain  clerical  errors,  we  have 
revised  the  preliminary  results.  The 
Hnal  dumping  margins  range  from  0.37 
percent  to  16.79  percent. 

EFFECTIVE  DATE;  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Levy  or  Michael  R.  Rill,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  4, 1992,  the  Department  of 
Commerce  (“the  Department”) 
published  in  the  Federal  Register  (57 
FR  7730)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea  (49  FR  18336,  April  30. 1984). 

The  Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (“the  Tariff  Act”), 
and  19  CFR  353.22. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  color  television  receivers, 
complete  and  incomplete,  from  the 
Republic  of  Korea.  The  order  covers  all 
color  television  receivers  ('‘CTVs”) 
regardless  of  tariff  classification.  Eluring 
the  period  of  review,  the  merchandise 
was  classifiable  under  item  numbers 
8528.10.80,  8529.60.15,  8529.60.20,  and 
8540.11.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  seven 
manufacturers  and/or  exporters  and  the 
period  April  1, 1990,  through  March  31, 
1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
briefs  and  rebuttal  briefs  from  the 
International  Brotherhood  of  Electrical 
Workers,  the  International  Union  of 
Electronic,  Electrical,  Technical, 
Salaried  and  Machine  Workers,  AFL- 


QO-CLC,  the  Independent  Radionic 
Workers  of  America,  and  the  Industrial 
Union  Department,  AFL-OO  (the 
petitioners):  Zenith  Electronics  Corp. 
(Zenith),  a  domestic  interested  party; 
and  four  Korean  manufacturers/ 
exporters  of  the  subject  merchandise: 
Goldstar  Co.  (Goldstar),  Samsung 
Electronics  Co.  (Samsung),  Daewoo 
Electronics  Co.  (Daewoo)  (collectively, 
respondents),  and  Samwon  Electronics, 
Inc.  (Samwon). 

General  Comments 

Comment  1:  Citing  Zenith  Electronics 
Corp.  V.  United  States,  633  F.  Supp. 

1382  (CTT  1986),  appeal  dismissed,  875 
F.2d  291  (Fed.  Cir.  1989)  [Zenith],  and 
Daewoo  Electronics  Co.,  Ltd.  v.  United 
States,  712  F.  Supp.  931  (OT 1989) 
(Daewoo),  petitioners  and  Zenith  argue 
that  the  Department  unlawfully 
assumed  that  respondents  passed  the 
full  amount  of  Kcuean  commodity  taxes 
through  to  consumers  in  Korea  for 
purposes  of  determining  the  amount  of 
hypothetical  taxes  to  be  added  to  United 
States  price  (USP),  even  though 
respondents  have  not  demonstrated  that 
they  included  any  such  taxes  in  home 
market  prices,  and  the  tax  pass-through 
study  used  by  the  Department  in  the 
second  Daewoo  remand  found  less  than 
full  pass-through.  Petitioners  and  Zenith 
further  argue  that  the  Department  failed 
to  cap  the  amoimt  of  tax'added  to  U.S. 
price,  even  assuming  full  pass-through, 
and  made  an  improper  circumstance-of- 
sale  (COS)  adjustment  to  foreign  market 
value  (FMV)  for  the  difference  between 
the  amount  of  hypothetical  taxes  added 
to  USP  and  the  tax  included  in  the 
home  market  price. 

Goldstar,  Daewoo,  and  Samsung  argue 
that,  because  the  is.sue  of  measuring 
commodity  tax  pass-through  is  still  the 
subject  of  litigation  and  has  yet  to  be 
settled  by  the  United  States  Court  of 
Appeals  for  the  Federal  Ciicuit  (CAFC), 
the  Department  is  not  bound  by  the 
decisions  of  the  Court  of  International 
Trade  (CI'I'J.  Moreover,  res{>ondents  note 
that  (he  econometric  study  used  by  the 
Department  with  respect  to  the  second 
CTT  remand  of  the  first  administrative 
review  of  the  order  has  been 
characterized  by  the  Department  itself 
as  being  flawed.  Because  the  issues 
regarding  treatment  of  home  market 
taxes  are  still  the  subject  of  pending 
litigation,  respondents  argue  that  the 
Department’s  treatment  of  home  market 
and  hypothetical  U.S.  taxes  is  correct, 
and  that  there  is  no  reason  at  this  time 
for  the  Department  to  alter  its  positions 
regarding  measurement  of  tax  incidence, 
capping  of  hypothetical  tax  amounts 
added  to  USP,  and  performing  a  COS 
adjustment  to  FMV  for  the  difference 
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between  home  market  and  hypothetical 
U.S.  taxes. 

Department’s  Position:  We  disagree 
with  petitioners  and  Zenith.  Regarding 
the  issue  of  tax  “pass-through,”  we 
disagree  with  the  CTT  in  Zenith  and 
Daewoo.  Specihcally,  we  do  not  agree 
that  the  statutory  language  limiting  the 
amount  of  adjustment  to  the  amount  of 
taxes  “added  to  or  included  in  the 
price”  of  CTVs  sold  in  Korea  requires 
the  Department  to  measure  the 
incidence  of  tax  in  an  economic  sense. 

As  such,  the  Department  has  appealed 
this  issue  in  Daewoo  and  is  awaiting  a 
decision  from  the  CAFC.  Because  this 
issue  is  still  pending  before  the  CAFC, 
consistent  with  our  longstanding 
practice,  we  have  not  attempted  to 
measure  the  amount  of  tax  passed 
through  to  customers  in  Korea.  Further, 
respondents  submitted  translations  of 
the  Korean  tax  statutes,  which  clearly 
indicated  that  CTVs  were  subject  to 
taxes  during  the  period  of  review,  and 
we  have  no  reason  to  believe  or  suspect 
that  respondents*  reported  home  market 
selling  prices  did  not  include  these 
taxes.  Tlierefore,  we  have  determined 
that  respondents  are  entitled  to  an 
addition  to  USP  for  taxes  uncollected  by 
reason  of  exportation,  pursuant  to 
section  772(d)(1)(C)  of  the  Tariff  Act. 

See  Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  12701  (March  27, 1991) 
(Fifth  Review),  Comment  1. 

On  March  19, 1993,  the  CAFC,  in 
affirming  Zenith  Electronics  Corp.  v. 
United  States,  Appeals  92-1043,  -1044, 
-1045,  -1046  (Fed.  Qr.  March  19, 1993), 
ruled  that  section  772(d)(1)(C)  of  the 
Tariff  Act  provides  for  an  addition  to 
USP  to  account  for  taxes  that  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will,  for  the  time  being,  add  to  USP 
the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
absolute  amount  of  home  market  tax  to 
USP,  the  amount  of  tax  added  to  USP 
does  not  exceed  the  taxes  included  in 
the  home  market  price.  Further,  by 
using  this  method,  absolute  dumping 
margins  are  neither  inflated  nor  deflated 
by  differences  between  the  taxes  added 
to  or  included  in  FMV  and  those  added 
to  USP. 

In  addition,  we  will  propose  a  change 
■  in  19  CFR  353.2(f)(2)  to  provide  that  we 


will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
USPs  net  of  taxes.  This  change  would 
result  in  weighted-average  dumping 
margin  rates  that  are  neither  inflated  nor 
deflated  by  our  method  of  accounting 
for  taxes  paid  in  the  home  market  but 
rebated  or  uncollected  by  reason  of 
exportation.  We  are-in  the  process  of 
drafting  this  proposed  change,  and  we 
will  begin  the  rule-making  process  as 
soon  as  possible.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of 
Antidumping  Duty  Order;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom,  58  FR  39729,  July  26, 
1993  (AFBs). 

Comment  2:  Citing  Daewoo 
Electronics  Co..  Ltd.,  et  al.  v.  United 
States.  760  F.  Supp.  200  (CIT  1991), 
petitioners  and  ^nith  contend  that  the 
Department  used  an  incorrect  U.S.  tax 
base  to  calculate  the  amount  of 
hypothetical  tax  to  be  added  to  USP. 
According  to  petitioners  and  Zenith,  the 
“comparable”  price  for  the  U.S.  sale 
cannot  exceed  the  FOB  export  price, 
because  it  is  unreasonable  to  assume 
that  the  government  of  Korea  would 
assess  consumption  taxes  on  export- 
related  expenses  incurred,  or  profits 
earned,  outside  the  territory  of  the 
Republic  of  Korea.  Therefore, 
petitioners  and  Zenith  argue  that  the 
Department  should  deduct  export- 
related  expenses  and  U.S.  subsidiaries’ 
profits  from  the  tax  base  used  to 
compute  hypothetical  U.S.  taxes. 

Respondents  argue  that  because  the 
tax  base  in  Korea  is  the  delivered  price 
to  the  first  unrelated  party,  the 
Department  correctly  ensured  an 
“apples-to-apples”  comparison  by  using 
the  same  tax  base  to  calculate 
hypothetical  U.S.  taxes.  Respondents 
further  argue  that  there  is  no  reason  to 
distinguish  between  home  market  and 
export  delivery  expenses,  and  that 
Zenith’s  and  petitioners’  approach 
would  understate  the  amount  of 
hypothetical  taxes  to  be  added  to  U.S. 
price  by  artificially  lowering  the  U.S. 
tax  base. 

Department’s  Position:  Because  we 
are  not  calculating  hypothetical  U.S. 
taxes,  any  issues  concerning  the 
appropriate  base  for  the  calculation  of 
such  taxes  are  moot.  See  our  response 
to  comment  1  above. 

Comment  3:  Zenith  contends  that  if 
the  Department  erroneously  maintains 
that  the  U.S.  tax  base  is  the  delivered 
price  to  the  first  unrelated  U.S. 


purchaser,  then  the  Department  should 
deduct  such  “export-only”  costs  as 
ocean  freight,  customs  clearance  fees. 

U.S.  duties,  and  U.S.  freight  charges  at 
their  “tax  burdened”  values. 

Goldstar  responds  that  the  statute 
does  not  permit  the  Department  to 
deduct  anything  other  than  actual 
expenses  from  U.S.  price,  and  that 
Zenith’s  approach  would  be  distortive 
because  the  Department  does  not  deduct 
“tax  burdened”  expenses  from  foreign 
market  value. 

Department’s  Position:  Because  we 
are  not  calculating  hypothetical  U.S. 
taxes,  any  issues  concerning  the 
deduction  of  “tax  burdened”  export 
expenses  from  USP  are  moot.  See  our 
response  to  comment  1  above. 

Comment  4:  Zenith  contends  that  the 
Department  should  adjust  respondents’ 
home  market  selling  expenses  to 
account  for  delayed  payment  of  selling 
expense  accounts  payable.  According  to 
Zenith,  respondents  earn  income 
through  delayed  payment  of  such 
accounts.  Therefore,  Zenith  argues  that 
the  Department  should  reduce  the 
amount  of  home  market  selling 
expenses,  using  a  factor  calculated  by 
applying  the  short-term  interest  rate  to 
the  average  age  and  balance  of  selling 
expense  accounts  payable. 

Respondents  argue  that  the 
Department  has  consistently  rejected 
this  argument  in  past  reviews  of  this 
case.  Additionally,  Goldstar  contends 
that,  unlike  imputed  credit  expenses, 
any  benefit  incurred  as  a  result  of  a 
discount  or  rebate  would  have  been 
taken  into  account  in  setting  the  terms 
of  the  discount  or  rebate.  Daewoo 
further  argues  that  Zenith’s  logic  would 
apply  to  U.S.  selling  expenses  as  well, 
and  that  the  statute  does  not  require  the 
Department  to  calculate  for  either  U.S. 
or  foreign  market  selling  expenses  the 
offset  contemplated  by  Zenith. 

Department’s  Position:  We  disagree 
with  Zenith.  For  the  reasons  set  forth 
below,  our  use  of  actual  expenses,  as 
recorded  in  the  financial  records  of 
respondents,  to  make  COS  adjustments 
satisfies  the  statutory  and  regulatory 
requirements  that  any  COS  adjustments 
that  the  Department  makes  be 
reasonably  identifiable,  quantifiable, 
and  provide  a  reasonable  estimate  of  the 
effect  of  different  circumstances  of  sales 
on  selling  prices  in  different  markets. 

Section  773(a)(4)(B)  of  the  Tariff  Act 
grants  the  Department  broad  authority 
in  determining  what  constitutes 
differences  in  circumstances  of  sale  and 
in  determining  how  to  calculate  those 
differences.  In  granting  the  Department 
this  authority.  Congress  offered 
guidance  in  making  COS  adjustments. 
Specifically,  Congress  directed  that  the 
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administering  authority  make  COS 
adjustments  if  the  adjustments  are 
reasonably  identifiable  and  quantifiable; 

*  *  *  the  Committee  intends  that 
adjustments  should  be  permitted  if  they  are 
reasonably  identifiable,  quantifiable,  and 
directly  related  to  the  sales  under 
consideration  and  if  there  is  clear  and  _ 
reasonable  evidence  of  their  existence  ana 
arnount. 

H.R,  Rep.  No.  96-317,  96th  Cong.,  1st 
Sess.  76  (1979). 

In  accordance  with  the  statutory 
intent,  the  Oepartment’s  regulations 
offer  further  guidance  regarding  the 
methods  by  which  the  Department  will 
calculate  those  differences.  Pursuant  to 
19  CFR  353.56(a)(1),  the  Secretary  will 
make  “a  reasonable  allowance”  for  any 
difference  in  circumstances  of  the  sales 
compared  if  the  Secretary  is  satisfied 
that  the  “amount  of  any  price 
differential  is  wholly  or  partly  due  to 
such  difference.”  According  to  19  CFR 
353.56(a)(2): 

Differences  in  circumstances  of  sale  for 
which  the  Secretary  will  make  reasonable 
allowances  normally  are  those  involving 
differences  in  commissions,  credit  terms, 
guarantees,  warranties,  technical  assistance, 
and  servicing.  The  Secretary  also  will  make 
reasonable  allowances  for  differences  in 
selling  cost^  (such  as  advertising)  incurred  by 
the  producer  or  reseller  but  normally  only  to 
the  extent  that  such  costs  are  assumed  by  the 
producer  or  reseller  on  behalf  of  the 
purchaser  from  that  producer  or  reseller. 

Thus,  allowances  will  be  made  if  the 
price  differential  is  ‘‘wholly  or  partly 
due”  to  differences  in  circumstances  of 
sale;  if  they  relate  to  circumstances  that 
bear  a  “direct  relationship”  to  the  sales 
compared;  and,  with  respect  to  selling 
expenses,  only  to  the  extent  that  such 
expenses  are  “*  *  *  assumed  by  the 
producer  •  *  *  on  behalf  of  the 
purchaser  *  *  *.” 

To  measure  the  difference  in  prices 
owing  to  differences  in  circumstances  of 
sale  (including  selling  expenses),  19 
CFR  353.56(c)  states: 

In  deciding  what  is  a  reasonable  allowance 
for  any  difference  in  circumstances  of  sale, 
the  Secretary  normally  will  consider  the  cost 
of  such  difference  to  the  producer  or  reseller 
but,  if  appropriate,  may  also  consider  the 
effect  of  such  difference  on  the  market  value 
of  the  merchandise,  (emphasis  added) 

This  section  provides  for  using 
differences  in  cost  as  a  means  of 
measuring  differences  in  prices  due  to 
different  circumstances  b^ause  the 
Department  normally  cannot  measure 
directly  the  differences  in  prices  due  to 
different  circumstances  of  sale. 
Nonetheless,  the  goal  of  the  statute  is  to 
account  for  differences  in  prices  that  are 
attributable  to  differences  in 
circumstances  of  sale.  Although 


measuring  the  effect  of  such  differences 
on  the  market  value  of  the  merchandise 
would  yield  the  most  direct  adjustment, 
such  a  measure  normally  cannot  be 
determined  reliably  because  it  would 
require  a  complex  series  of  econometric 
and  regression  analyses,  often  based  on 
questionable  assumptions.  Therefore, 
the  difference  in  cost  is  merely  “a 
reasonable  allowance”  for  the  price 
differences  owing  to  differences  in 
circumstances  of  sale. 

Neither  the  statute  nor  the  regulations 
define  the  term  "cost,”  nor  do  they 
specify  whether  the  term  refers  to  actual 
costs,  as  recorded  in  a  company’s 
financial  records,  or  “economic”  costs, 
which  reflect  “opportunity”  gains  or 
losses  that  occur  due  to  differences  in 
timing  between  the  provision  of  a 
service  and  payment  for  that  service. 

The  term  “cost,”  as  used  in  the 
Department’s  regulations,  is  intended  to 
be  merely  an  estimate  of  the  impact  on 
prices  of  differences  in  circumstances  of 
sale.  Further,  cost,  under  any  definition, 
is  but  one  factor  that  producers  consider 
in  setting  selling  prices.  As  a  result,  no 
one  definition  of  “cost”  provides  the 
absolute  reflection  of  the  impact  on 
prices  caused  by  differences  in 
circumstances  of  sale.  Therefore,  the 
Department  relies  on  actual  expenses,  as 
recorded  in  a  company’s  records,  as  a 
reasonable  measure  of  cost. 

Although,  in  theory,  the  delayed 
payment  of  selling  expenses  may  confer 
certain  “opportunity”  benefits  upon  a 
respondent.  Zenith  has  failed  to  show 
that  this  method  of  measuring  cost 
satisfies  the  statutory  and  regulatory 
requirements  regarding  COS 
adjustments.  As  stated  above.  Congress 
has  instructed  the  Department  to  make 
adjustments  that  are  “reasonably 
identifiable  and  quantifiable.”  Zenith’s 
position,  however,  would  require  the 
Department  to  make  COS  adjustments 
using  hypothetical  amounts  that  are  not 
reasonably  identifiable  and  quantifiable, 
as  contemplated  by  the  statute.  For 
example,  interest  savings  or  cost  is  not 
the  only  factor  that  should  be  accounted 
for  in  attempting  to  derive  the 
“economic”  cost  to  the  seller.  Other 
factors  that  would  have  to  be  considered 
include,  to  name  just  a  few,  inflation  or 
deflation,  and  exchange  gains  or  losses. 
In  the  past,  the  Department  generally 
has  made  special  adjustments  for 
inflation  only  in  the  most  extreme 
circumstances  involving  severe 
fluctuations  of  nominal  prices  in 
hyperinflationary  economies. 

Further,  the  measurement  of 
economic  costs  is  not  reasonable  within 
the  meaning  of  the  statute  because  of  the 
difficulty  of  determining  the  effects  of 
differences  in  timing  between  provision 


of  services  and  payment  for  those 
services  on  economic  costs.  If  the 
Department  were  to  measure  the 
“economic”  cost  to  the  seller,  it  would 
create  distortions  to  measure  only  the 
“cost  savings”  resulting  from  the 
delayed  payment  of  home  market  selling 
expenses.  In  this  context.  Zenith  gives 
the  incorrect  impression  that  differences 
in  timing  between  the  provision  of  a 
service  and  the  payment  for  that  service 
would  result  only  in  a  reduction  of 
home  market  selling  expenses  which,  in 
turn,  would  result  only  in  smaller 
adjustments  to  FMV  and,  therefore,  a 
higher  dumping  margin.  This  is  not 
true.  As  noted  by  respondents,  cost 
savings  could  just  as  well  occur  with 
respect  to  U.S.  selling  expenses,  which, 
according  to  Zenith’s  logic,  would 
decrease  U.S.  expenses,  thereby 
resulting  in  smaller  dumping  margins. 
Further.  Zenith  ignores  the  fact  that  it  is 
common  business  practice  to  pay 
certain  expenses  in  advance  of  receiving 
services.  Following  Zenith’s  logic,  the 
Department  would  be  required  to  adjust 
not  only  for  the  delayed  payment  of 
selling  expenses,  but  for  early  payments 
as  well.  Accounting  for  such  prepaid 
expenses  would  actually  increase  the 
economic  costs  to  respondents  due  to 
the  opportunity  cost  of  advance 
payment  for  services  not  yet  rendered, 
and,  therefore,  could  also  result  in 
decreased  dumping  margins  by 
increasing  home  market  expenses. 

Thus,  the  “economic”  cost  to  the 
seller,  reflected  by  such  factors  as 
interest  savings  or  costs,  is  not,  relative 
to  the  actual  cost  recorded  in  a 
company’s  records,  “reasonably 
identifiable,”  and  in  many  instances 
would  be  virtually  impossible  for  the 
Department  to  quantify  on  a  consistent 
basis.  Because  the  Department  must  be 
able  to  reasonably  quantify  adjustments 
to  prices,  we  prefer  to  use  the  actual 
expenses  recorded  in  a  company’s 
financial  records.  We  do  not  use  the 
type  of  imputed  or  hypothetical  costs 
contemplated  by  Zenith,  except  in  the 
limited  circumstance  where  costs,  such 
as  credit,  are  not  recorded  in  a 
company’s  financial  records. 

Zenith  also  fails  to  demonstrate  that 
the  Department’s  use  of  actual  expenses 
in  making  CX)S  adjustments  does  not 
provide  a  reasonable  measure  of  the 
impact  of  circumstances  of  sale  on 
price.  In  this  context.  Zenith’s  attempt 
to  equate  the  “opportunity  benefits”  of 
a  respondent’s  delayed  payment  of 
expenses  with  the  “opportunity  costs” 
that  a  resfiondent  incurs  in  granting 
credit  to  a  customer  is  misplaced.  Credit 
is  part  of  the  terms  of  sale  between  the 
buyer  and  seller,  and.  as  such,  is 
expected  to  have  a  direct  impact  on  the 
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negotiated  price.  The  Department 
cannot  ignore  differences  in  prices 
owing  to  differences  in  credit  terms 
because  such  differences  constitute  an 
assumption  of  costs  by  the  seller  on 
behalf  of  the  buyer,  as  defined  in  19 
CFR  353.56(a)(2).  l^is  is  in  stark 
contrast  to  any  potential  delay  of 
payment  between  the  seller  and  its 
suppliers  (such  as  an  advertising 
agency),  where  an  allowance  for  delayed 
payment  of  selling  expenses  would 
involve  imputing  expenses  related  not 
to  transactions  between  the  seller  and 
its  customer,  but  to  transactions 
between  the  seller  and  supplier.  While 
such  delayed  payment  may  affect  the 
economic  cost  to  the  seller,  it  tells  us 
nothing  about  the  differences  in  the 
seller’s  prices  that  result  from  the 
different  circumstances  of  sale. 

In  this  context.  Zenith  has  provided 
no  evidence  that  a  respondent’s  delayed 
payment  of  its  selling  expenses  can 
reasonably  be  expected  to  affect  the 
price  negotiated  between  the  respondent 
and  its  customers,  and.  therefore,  that 
"economic”  costs  provide  a  reasonable 
measure  of  the  impact  of  circumstances 
of  sale  on  selling  prices.  In  contrast,  the 
actual  amounts  of  selling  exi>enses,  as 
recorded  in  a  company’s  records, 
represent  liabilities  that  the  company 
must  pay.  Thus,  a  company  attempts  to 
match  revenues  to  expenses  in  order  to 
ensure  that  it  is  able  to  meet  its  current 
liabilities,  as  represented  by  its  actual 
selling  expenses;  matching  hypothetical 
expenses,  adjusted  for  "opportunity 
benefits,”  with  revenues  would  not 
ensure  that  a  company  would  be  able  to 
meet  its  current  liabilities.  There  is  no 
evidence  that  any  company  factors  the 
delayed  payment  of  selling  expenses 
into  its  pricing  decisions.  All  a  company 
can  reasonably  know  is  its  current 
liabilities,  as  recorded  in  its  books. 
Accordingly,  it  is  reasonable  to 
conclude  that  actual  expenses  provide  a 
reasonable  measure  of  the  impact  of 
different  circumstances  of  sale  on 
selling  prices. 

For  these  reasons,  the  Department  has 
no  reason  to  believe,  and  Zenith  has 
provided  no  evidence  to  indicate,  that 
the  failure  to  adjust  selling  expenses  for 
delayed  payment  would  result  in  a 
systematic  underestimation  of  dumping 
margins.  In  fact,  as  described  above,  the 
failure  to  make  such  an  adjustment 
could  just  as  easily  result  in  the 
overestimation  of  dumping  duties. 

Thus,  because  (1)  costs  are  merely 
estimates  of  the  effect  of  circumstances 
of  sale  on  selling  prices,  (2)  opportunity 
costs  and  benefits  related  to  costs,  and 
their  impact  on  selling  prices,  are  not 
easily  identifiable  or  quantifiable,  and 
(3)  the  use  of  actual  expenses,  as 


recorded  in  company  records,  does  not 
introduce  any  systematic  bias  into  the 
calculation  of  dumping  margins,  the  use 
of  “economic”  costs  in  the  Department’s 
analysis  is  unwarranted. 

Based  on  the  foregoing  analysis,  the 
Department  is  justified  in  using  actual 
costs,  as  recorded  in  a  company’s 
financial  records,  to  determine 
differences  in  cost.  This  is  a  reasonable 
way  to  account  for  differences  in  selling 
expenses  as  long  as  the  company 
quantifies  the  actual  expense,  provides 
adequate  documentation,  and  the 
company’s  quantification  accurately 
reflects  the  expense  to  the  seller.  See, 
e.g..  Television  Receivers,  Monochrome 
and  Color,  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  53  FR  4050  (1988).  As  a  result, 
we  have  denied  Zenith’s  claim  for  an 
adjustment  for  delayed  payment  of 
selling  expenses,  and  have  used  the 
actual  expenses  reported  by  respondents 
in  making  COS  adjustments  for  these 
final  results. 

Comment  5:  Zenith  is  concerned  that 
in  determining  the  offset  to  U.S.  indirect 
selling  expenses  in  exporter’s  sales  price 
comparisons,  respondents  have 
included,  and  the  Department  has 
accepted,  various  home  market  indirect 
expenses  that  are  not  selling  expenses. 
Zenith  states  that  the  Department’s 
regulations  allow  for  adjustments  for 
indirect  expenses  which  are  selling 
expenses  only,  and  not  general  or 
administrative  expenses  (19  CFR 
353.56(b)).  Therefore,  Zenith  urges  the 
Department  to  require  respondents  to 
demonstrate  that  all  of  the  claimed 
indirect  expenses  are,  in  fact,  selling 
ex{>enses. 

Respondents  contend  that  the 
Department  has  repeatedly  considered 
and  rejected  Zenith’s  position. 
Respondents  further  argue  that  they 
have  reported  their  indirect  selling 
expenses  in  the  same  manner  that  the 
Department  has  verified  in  previous 
reviews,  and  that  2^nith  has  provided 
no  evidence  to  support  its  claims. 

Department's  Position:  We  disagree 
with  Zenith.  We  have  followed  the  same 
practice  in  this  review  as  we  have  in 
previous  reviews.  As  we  explained  in 
those  reviews,  the  pool  of  indirect 
selling  expenses  in  the  home  market 
should  include  those  expenses  which 
are  similar  to  the  expenses  incurred  by 
the  subsidiary  in  the  United  States 
whose  function  it  is  to  sell  merchandise. 
Accordingly,  the  equivalent  home 
market  expenses  are  those  which  are 
incurred  by  the  home  market  selling 
division  in  support  of  the  home  market 
sales  effort  and  which  include  certain 
general  expenses  associated  with 
selling.  Further,  respondents  have 


followed  in  this  review  the  same 
practices  in  identifying  and  providing 
their  indirect  selling  expenses  that  we 
have  verified  in  previous  reviews.  See 
our  position  in  the  Fifth  Review, 
Comment  4, 

Comment  6:  2^nith  argues  that  the 
Dt^artment  should  deduct  respondents’ 
antidumping-related  legal  expenses  in 
calculating  exporter’s  sales  price  (ESP). 
Zenith  contends  that  these  legal 
expenses  are  selling  expenses,  and, 
therefore,  should  be  deducted  in  the 
same  manner  as  are  other  selling 
expenses. 

Respondents  urge  the  Department  to 
reject  once  again  ^nith’s  argument  and 
follow  its  well-established  policy  that 
legal  fees  incurred  in  connection  with 
antidumping  reviews  do  not  qualify  as 
selling  expenses  to  be  deducted  from 
ESP.  Further,  respondents  observe  that 
the  err  expressly  rejected  Zenith’s 
argument  on  this  issue  in  Daewoo. 

Department’s  Position:  We  disagree 
with  Zenith.  In  this  review,  we  have 
followed  the  policy  that  we  have 
articulated  in  past  reviews,  and  that  the 
err  sustained  in  Daewoo.  We  do  not 
consider  legal  fees  paid  in  connection 
with  litigation  resulting  from  an  earlier 
investigation  or  previous  administrative 
reviews  to  constitute  expenses  related  to 
sales  made  during  this  period  of  review. 
Such  expenses  are  incurred  to  defend 
against  an  allegation  of  dumping. 
Accordingly,  they  are  not  expenses 
incurred  in  selling  merchandise  in  the 
United  States.  Moreover,  to  deduct  legal 
fees  as  selling  expenses  would 
effectively  discriminate  against  those 
respondents  who  seek  legal  counsel  in 
proceedings  before  the  Department. 
Therefore,  we  have  not  deducted  legal 
expenses  incurred  due  to  antidumping 
proceedings  from  ESP  for  these  final 
results.  See  our  position  in  the  Fifth 
Review,  Comment  5. 

Comment  7:  Zenith  contends  that  the 
Department  should  reduce  USP  by  the 
amount  of  any  estimated  antidumping 
duties  paid  and  any  expenses  associated 
with  paying  such  duties  because  the 
Tariff  Act  requires  that  USP  be  reduced 
by  any  charges  or  expenses  that  are 
incident  to  bringing  merchandise  from 
the  country  of  exportation  to  its  place  of 
delivery  in  the  United  States. 

Respondents  argue  that  the 
Department  has  consistently  rejected 
Zenith’s  argument  in  previous  reviews. 
Daewoo  and  Goldstar  add  that  because 
estimated  antidumping  duties  have  no 
direct  relationship  to  the  amount  of 
actual  antidumping  duties,  if  any.  that 
may  ultimately  be  assessed  against  the 
merchandise,  such  duties  are  neither 
“expenses”  nor  related  to  sales. 
Samsung  advances  the  additional 
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argument  that  making  any  adjustment 
for  estimated  duties  would  artiHcially 
increase  the  margins  of  a  company 
simply  because  it  was  under 
investigation. 

Department’s  Position:  We  disagree 
with  Zenith.  As  explained  in  previous 
reviews,  we  do  not  consider  cash 
deposits  of  estimated  antidumping 
duties  to  be  expenses  related  to  sales  of 
merchandise  under  consideration  for 
this  review  period.  We  also  do  not 
consider  such  deposits  to  be  “expenses” 
within  the  meaning  of  section 
772(d)(2)(A)  of  the  Tariff  Act,  because  of 
the  possibility  that  these  estimated 
duties  could  vary  significantly  from 
duties  that  may  be  assessed.  Moreover, 
antidumping  duties  are  intended  to 
offset  the  effect  of  discriminatory 
pricing  between  two  markets.  In  this 
context,  making  an  additional  deduction 
from  USP  for  the  same  antidumping 
duties  that  correct  this  price 
discrimination  would  result  in  double¬ 
counting.  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the  importer, 
who  is  in  some  cases  unrelated  to  the 
party  whose  sales  are  under  review.  In 
such  cases,  estimated  duties  are  not 
paid  by  respondents  in  antidumping 
proceedings,  and,  therefore,  cannot 
possibly  be  included  in  respondents’ 
selling  prices.  For  these  reasons,  we 
have  not  treated  cash  deposits  of 
estimated  antidumping  duties  as  selling 
expenses.  See  our  position  in  the  Fifth 
Review,  Comment  6;  AFBs  at  58  FR 
39737. 

Comment  8:  Zenith  claims  that  the 
Department  has  erroneously  treated 
selling  commissions  in  the  United 
States  as  though  they  consist  entirely  of 
indirect  selling  expenses.  Zenith 
contends  that  such  commissions 
compensate  the  commissionaire  for  both 
direct  and  indirect  selling  expyenses  that 
the  commissionaire  incurred  in  lieu  of 
the  respondent.  Therefore,  Zenith 
contends  that  offsetting  the  full  amount 
of  the  U.S.  commission  with  home 
market  indirect  selling  expenses 
overstates  the  amount  of  the  offset  and 
effectively  negates  the  deduction  horn 
U.S.  price  of  the  direct  expense 
component  of  the  U.S.  commission. 
Zenith  also  argues  that  all  indirect 
selling  expenses  incurred  in  the  home 
market  on  all  commissioned  U.S.  sales 
should  be  removed  from  USP. 

According  to  Zenith,  failure  to  make 
such  an  adjustment  will  result  in  an 
overstatement  of  home  market  indirect 
selling  expenses  and  a  corresponding 
understatement  of  indirect  selling 
expenses  on  commissioned  U.S.  sales. 

Respondents  state  that  the 
Department  has  previously  rejected 
Zenith’s  first  argument  because 


commission  expenses  are  purely  direct 
expenses  from  the  standpoint  of  the 
seller.  Goldstar  further  argues  that  it  has 
reported  all  indirect  selling  expenses 
associated  with  its  U.S.  sales. 

Department’s  Position:  We  disagree 
with  T^nith.  Pursuant  to  19  CFR 
353.56(b)(1),  we  are  required  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market  but 
not  in  the  other  market.  That  adjustment 
is  limited  to  “the  amount  of  the  other 
selling  expenses”  allowed  in  the  other 
market.  We  do  not  interpret  this 
regulation  as  requiring  us  to  limit  the 
offset  to  only  the  amount  of  the  indirect 
expenses  of  the  recipient  of  the 
commissions.  Regarding  Zenith’s 
concern  over  the  possible  existence  of 
indirect  expenses  incurred  in  Korea  that 
might  be  associated  with  commissioned 
U.S.  sales,  we  find  nothing  in  the  record 
to  suggest  that  such  indirect  expenses 
exist,  and  Zenith  has  not  pointed  to  any 
evidence  in  the  record  to  indicate  that 
they  exist.  Therefore,  we  have  not 
revised  our  treatment  of  respondents’ 
commission  expenses  for  these  Hnal 
results.  See  our  position  in  the  Fifth 
Review,  Comment  7. 

Comment  9:  Zenith  argues  that  the 
method  that  the  Department  uses  to 
establish  antidumping  duty  cash  deposit 
rates  patently  understates  the  best 
estimate  of  the  ultimate  liability  on 
future  entries.  Zenith  states  that  for 

noses  of  determining  the  amount  to 
iposited  on  entries  not  yet  subject 
to  review.  Customs  applies  the 
weighted-average  dumping  margin  to 
the  declared  value  of  the  entered 
merchandise  as  best  information 
available.  Zenitb  argues  that  because  the 
entered  value  is  often  less  than  the 
statutory  USP,  which  is  used  to 
calculate  weighted-average  dumping 
margins,  the  dollar  amount  of  the 
required  de{K)sit  is  less  than  it  might 
otherwise  be  if  the  entered  value  of  the 
merchandise  were  used  to  compute  the 
dumping  duty.  Therefore,  Zenith 
contends  that  the  Department  should 
establish  antidumping  duty  cash  deposit 
rates  as  a  percentage  of  the  entered 
value  of  the  merchandise,  rather  than  its 
statutory  USP. 

Respondents  note  that  Zenith’s 
position  has  been  rejected  by  the 
Department  and  also  by  the  QT  in 
Daewoo,  and  urge  the  Department  to 
continue  with  its  well-established 
practice  of  calculating  the  cash  deposit 
rate  by  basing  weighted-average  margins 
on  statutory  USP,  rather  than  the 
entered  value  of  the  merchandise. 

Department’s  Position:  We  disagree 
with  Zenith.  Although  Zenith  contends 
that  the  calculation  of  cash  deposit  rates 
using  entered  values  would  result  in  the 


collection  of  cash  deposits  that  more 
accurately  estimate  friture  liability  for 
antidumping  duties,  under  any  method 
of  calculating  cash  deposit  rates,  there 
would  be  no  certainty  that  the  cash 
deposit  rate  would  cause  an  amount  to 
be  collected  that  is  equal  to  the  amount 
by  which  FMV  exceeds  USP.  Further,  as 
we  have  stated  on  numerous  occasions, 
cash  deposits  are  merely  estimates  of 
future  liability  for  antidumping  duties. 

If  it  is  determined  after  a  subsequent 
review  that  the  amount  of  the  estimated 
duties  deposited  on  those  entries  is  less 
than  the  actual  amount  to  be  assessed, 
the  Department  instructs  Customs  to 
collect  the  difference  together  with 
interest.  Because  we  have  no  evidence 
that  the  use  of  entered  values  in 
calculating  cash  deposit  rates  would 
result  in  the  collection  of  amounts  that 
more  accurately  reflect  future  liability 
for  antidumping  duties,  and  because  our 
method  of  calculating  cash  deposit  rates 
does  not  result  in  the  under-assessment 
of  antidumping  duties,  we  have  not 
revised  oiir  method  of  calculating  cash 
deposit  rates  for  these  Hnal  results.  See 
AFBs  at  58  FR  39738. 

Company-Specific  Comments 

Comment  10:  Zenith  contends  that  the 
Department  has  erroneously  excluded 
home  market  inland  freight  and  Korean 
commodity  taxes  from  the  general 
expenses  used  in  its  calculation  of 
constructed  value  (CV)  for  Samsung’s 
U.S.  sales.  According  to  Zenith,  inland 
freight  expenses  should  be  included  in 
general  expenses  for  CV  because  they 
are  usually  reflected  in  home  market 
sales  of  the  merchandise.  Zenith  further 
argues  that,  because  the  Department 
makes  COS  adjustments  for  differences 
in  commodity  taxes,  the  Department 
should  treat  ^em  as  selling  expenses 
and  include  them  in  general  expenses 
forCV. 

Samsung  responds  that  CV  reflects  ex¬ 
factory  prices  that,  by  deftnition,  do  not 
include  inland  height  expenses. 
Samsung  further  argues  that  because  the 
Department  did  not  add  hypothetical 
commodity  taxes  to  USP  in  those 
instances  in  which  it  based  FMV  on  CV. 
there  is  no  legal  basis  for  including 
commodity  taxes  in  CV. 

Department’s  Position:  We  disagree 
with  Zenith.  Pursuant  to  section  773(e) 
of  the  Tariff  Act,  the  Department 
constructs  an  ex-factory  value  which 
consists  of  the  sum  of  the  cost  of 
manufacturing,  general  expenses  (i.e., 
selling,  general,  and  administrative 
(SG&A)  expenses),  profit  on  home 
market  sales,  and  the  cost  of  packing  the 
merchandise  for  shipment  to  the  United 
States.  In  order  to  make  an  appropriate 
“apples-to-apples”  comparison  of  CV  to 
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USP,  all  movement  expenses  are 
removed  from  USP,  and  no  commodity 
tax  is  added  thereto.  Thus,  contrary  to 
Zenith’s  assertions,  when  CV  is  used  to 
determine  FMV,  there  is  no  basis  in  the 
statute,  or  otherwise,  for  including 
inland  freight  or  home  market 
commodity  taxes.  See  our  position  in 
the  Fifth  Review,  Comment  9. 

Comment  1 1:  Petitioners  argue  that 
Samsung  may  have  overstated  the 
employee  compensation  component  of 
its  home  market  “after-service  section” 
(A/S)  warranty  expenses.  According  to 
petitioners,  Samsung  used  a  method  of 
calculating  these  expenses  that  does  not 
relate  to  the  actual  amounts  of  salaries 
and  beneftts  paid  to  salaried  A/S 
engineers.  Petitioner  maintains  that  the 
Department  should  require  Samsung  to 
submit  actual  salary  expenses  for  A/S 
engineers. 

^msung  responds  that  it  does  not 
maintain  its  A/S  salary  records  on  an 
employee-speciftc  basis,  and  that  the 
Department  has  verified  and  accepted 
the  method  used  by  Samsung  to 
calculate  these  expenses  in  previous 
reviews. 

Department’s  Position:  We  disagree 
with  petitioners.  The  allocation  method 
refenW  to  by  petitioners  is  one  that 
Samsung  used  to  estimate  that  portion 
of  the  total  actual  A/S  salary  and  related 
expenses  that  it  paid  to  service 
technicians,  which  Samsung  claimed  to 
be  direct  selling  expenses.  Because  we 
have  determine  that  all  A/S  salaries 
and  related  expenses  are  indirect  selling 
expenses,  the  issue  of  whether  this 
allocation  method  is  correct  is  moot 
because  no  allocation  of  these  expenses . 
is  necessary.  Further,  we  have  no 
evidence  that  Samsung  incorrectly 
reported  the  total  actual  A/S  salary  and 
related  expense  data  that  appear  in  its 
general  ledger.  Therefore,  we  have  not 
revised  Samsung’s  reported  A/S  salary 
and  related  expenses,  and  have 
continued  to  include  them  among  the 
pool  of  home  market  indirect  selling 
expenses  for  these  final  results. 

Comment  12:  Petitioners  contend  that 
the  Department  inadvertently  failed  to 
account  for  rebates  that  Daewoo  paid  on 
its  purchase  price  sales. 

Department’s  Position:  We  agree  with 
petitioners,  and  have  revised  our 
calculation  of  Daewoo’s  U.S.  purchase 
price  by  deducting  rebates  from  the 
reported  gross  unit  price. 

Comment  13:  Samsung  argues  that  the 
Department  incorret'tly  calculated  CV 
by  using  the  cost  of  manufacturing 
(COM)  of  the  home  market  comparison 
models  as  the  basis  of  CV.  According  to 
Samsung,  the  Department  has 
consistently  interpreted  section  773(e) 
of  the  Tariff  Act  as  requiring  it  to  use 


the  COM  of  the  U.S.  models  as  the  basis 
of  its  CV  calculations,  and,  therefore, 
the  Department  should  revise  its  CV 
calculations  by  replacing  the  COM  of 
the  home  market  models  with  the  COM 
of  the  relevant  U.S.  models. 

Petitioners  assert  that  the  Department 
should  continue  to  use  home  market 
COM  in  its  CV  calculations.  According 
to  petitioners,  Samsung  did  not  object  to 
the  Department’s  use  of  home  market 
COM  as  the  basis  for  CV  until  after 
issuance  of  the  preliminary  results,  and 
did  not  provide  any  data  on  U.S.  COM 
until  submission  of  its  case  brief. 

Department’s  Position:  We  agree  with 
Samsung.  The  Department’s  practice  is 
to  calculate  the  CV  of  the  U.S. 
merchandise,  as  if  it  had  been  sold  in 
the  home  market.  See  Import 
Administration  Policy  Bulletin  Number 
91/2,  July  18, 1991.  Therefore,  we  have 
revised  our  CV  calculations  for  these 
final  results  by  using  U.S.  COM  as  the 
basis  of  CV.  We  disagree  with 
petitioners’  assertion  that  Samsung  did 
not  submit  data  on  U.S.  COM  in  a 
timely  manner.  Samsung  provided  the 
data  in  question  as  part  of  its  model- 
match  questionnaire  response,  the 
relevant  portion  of  which  Samsung 
submitted,  with  the  Department’s 
authorization,  in  conjunction  with  its 
response  to  section  B  of  the 
Department’s  standard  questionnaire. 
Therefore,  we  used  the  data  provided  by 
Samsung  in  its  model-match 
questionnaire  response  as  the  basis  for 
CV  for  these  final  results. 

Comment  14:  Samsung  argues  that  the 
Department  erred  in  calculating  CV 
bemuse  it  rejected  Samsung’s  net 
interest  expense  data  for  its  Consumer 
Electronics  Business  Sector  in  favor  of 
consolidated  interest  expense  data. 
Although  Samsung  acknowledges  that 
funds  acquired  from  debt  or  equity  may 
typically  be  used  interchangeably,  it 
contends  that  its  sector-specific 
calculation  is  a  more  accurate  measure 
of  the  working  capital  required  to 
produce  the  subject  merchandise. 
Therefore,  Samsung  argues  that  the 
Department  should  deviate  from  its 
established  practice  regarding  interest 
expenses,  and  use  Samsung’s  sector- 
speciffc  data  for  the  final  results. 

Petitioners  and  Zenith  respond  that 
the  Department  has  followed  its  well- 
established  practice  regarding  the 
calculation  of  net  interest  expenses,  and 
that  Samsung  has  not  demonstrated  that 
its  corporate  capital  structure  is  not 
fungible  in  nature. 

I^partment’s  Position:  We  disagree 
with  Samsung.  Our  longstanding 
practice  is  to  regard  all  funds  obtained 
through  debt  or  equity  as  being  fungible 
in  nature,  unless  respondent  has 


provided  evidence  to  the  contrary.  In 
this  instance,  Samsung  has  provided  no 
evidence  that  its  capital  structure  is  not 
fungible.  Therefore,  we  have  retained 
the  consolidated  net  interest  expenses 
in  our  CV  calculations  for  these  final 
results. 

Comment  15:  Samsung  argues  that  the 
Department  has  improperly  excluded 
below-cost  sales  from  its  analysis. 
According  to  Samsung,  the  Department 
relied  solely  on  its  “10/90”  rule  in 
determining  to  exclude  below-cost  sales 
from  its  analysis,  and  never  found  that 
Samsung  made  below  cost  sales  over  an 
extended  period  of  time  at  prices  that 
would  not  permit  recovery  of  costs 
within  a  reasonable  period  of  time. 
Therefore,  the  Department  should  not 
exclude  Samsung’s  below  cost-sales 
from  the  final  analysis. 

Petitioners  and  ^nith  respond  that 
Samsung  has  erroneously  presumed  that 
it  is  the  Department’s  responsibility  to 
demonstrate  that  a  respondent  would 
not  have  recovered  costs  within  a 
reasonable  period  of  time,  and  that 
Samsung  has  provided  no  evidence 
demonstrating  that  it  would  have 
recovered  its  costs  within  a  reasonable 
period  of  time.  Petitioners  further  argue 
that,  because  Samsung  made  a 
substantial  quantity  of  home  market 
sales  below  cost,  these  sales  were  not 
isolated  instances  outside  of  the  normal 
course  of  trade. 

Department’s  Position:  We  disagree 
with  Samsung.  Section  773(b)(1)  of  the 
Tariff  Act  is  designed  to  ensure  that 
below-cost  sales  are  not  disregarded  if 
these  sales  occurred  over  a  short  period 
of  time  or  resulted  from  such  normal 
business  practices  as  selling  obsolete 
merchandise  at  below-cost  prices.  When 
a  respondent  makes  sales  below  cost  in 
at  least  three  months  out  of  a  review 
period,  or,  if  the  merchandise  is  sold  in 
only  one  or  two  months,  in  each  month 
in  which  there  are  sales,  there  is  a 
reasonable  indication  that  below-cost 
sales  are  not  random,  accidental,  or 
sporadic.  See  AFBs  at  58  FR  39751.  The 
results  of  our  cost-of-production 
analysis  clearly  demonstrate  that, 
according  to  these  criteria,  Samsung 
made  below-cost  sales  over  an  extended 
period  of  time.  Regarding  the  recovery 
of  costs,  Samsung  submitted  no 
evidence  that  its  production  costs 
would  decline  sufficiently  to  permit  the 
recovery  of  those  costs  at  the  below-cost 
prices  found  in  this  review.  In  this 
context,  an  examination  of  the 
production  cost  data  that  Samsung 
submitted  reveals  that  Samsung’s 
production  costs  were  stable  throughout 
the  period  of  review.  Thus,  we 
determine  that  Samsung  would  not  have 
recovered  costs  within  a  reasonable 
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period  of  time  at  the  below-cost  prices 
found  in  this  review. 

Because  Samsung  made  below-cost 
sales  in  substantial  quantities  over  an 
extended  period  of  time,  at  prices  that 
would  not  permit  recovery  of  costs 
within  a  reasonable  period  of  time,  we 
have  excluded  Samsung’s  below-cost 
sales  from  our  analysis.  However,  for 
one  model  for  which  we  excluded 
below-cost  sales  from  our  preliminary 
analysis,  we  found  that  Samsung  made  - 
below-cost  sales  in  only  one  of  the  five 
months  in  which  it  sold  this  model. 
Therefore,  we  have  determined  that 
Samsung  did  not  make  below-cost  sales 
of  this  model  over  an  extended  period, 
and  have  used  all  below-cost  sales  of 
this  model  in  our  final  analysis. 

Comment  16:  Citing  AOC 
International  v.  United  States,  721  F. 
Supp.  314,  316  (QT,  1989),  Goldstar 
and  Daewoo  argue  that  the  Department 
should  treat  all  home  market  warranty 
expenses  as  direct  selling  expenses. 
According  to  respondents,  the 
Department’s  approach  is  distortive 
because  it  treats  all  U.S.  warranty 
expenses,  incurred  in  the  form  of 
payments  to  unrelated  parties,  as  direct 
selling  expenses,  while  classifying 
similar  expenses  in  the  home  market  as 
indirect  selling  expenses  simply 
because  the  warranty  services  are 
provided  by  respondents’  own  service 
departments.  Because  the  expenses 
incurred  in  both  markets  are  identical  in 
nature,  respondents  contend  that  the 
Department  should  treat  such  expenses 
in  the  same  manner  in  both  markets  in 
order  to  ensure  an  “apples-to-apples” 
comparison.  In  its  rebuttal  briefi 
Samsung  supports  the  arguments 
advanc^  by  Daewoo  and  Goldstar. 

Petitioners  and  Zenith  respond  that 
reliance  on  AOC  is  premature  at  this 
time  because  the  CIT  decision  is  not 
final,  and  that  the  Department  should 
not  deviate  from  its  longstanding 
practice  regarding  warranty  expenses 
until  the  issue  is  resolved. 

Department’s  Position:  We  disagree 
with  respondents.  According  to  our 
established  practice,  we  consider  the 
warranty  expenses  at  issue  to  be  fixed 
costs  that  do  not  qualify  as  direct  selling 
expenses.  This  is  because  respondents 
would  have  incurred  such  costs 
regardless  of  whether  they  made  any 
sales  of  the  subject  merchandise. 
Further,  we  note  that  the  decision  in 
AOC  is  not  final,  and  may  yet  be 
reversed.  Therefore,  we  have  continued 
to  treat  fixed  warranty  expenses  as 
indirect  selling  expenses  for  these  final 
results.  See  our  position  in  the  Fifth 
Review,  Comment  20. 

Comment  17:  Goldstar  requests  that 
the  Department  make  COS  adjustments 


in  ESP  comparisons  using  the  method 
ordered  by  the  CIT  in  Timken  Co.  v. 
United  States,  673  F.  Supp.  495  (CIT 
1987).  In  Timken,  the  court  held  that,  in 
ESP  sales  situations,  COS  adjustments 
for  U.S.  direct  selling  expenses  should 
be  added  to  FMV  rather  than  deducted 
from  USP.  In  its  rebuttal  brief,  Daewoo 
supports  Goldstar’s  arguments. 

Zenith  responds  that  QT  wrongly 
decided  the  issue  in  Timken,  and 
encourages  the  Department  to  reject 
respondents’  arguments,  as  it  has  in 
previous  reviews. 

Department’s  Position:  We  disagree 
with  respondents.  Section  772(e)(2)  of 
the  Tariff  Act  states  that  ESP  sales  shall 
be  adjusted  by  being  reduced  by  the 
amount  of  "expenses  generally  incurred 
by  or  for  the  account  of  the  exporter  in 
the  United  States  in  selling  identical  or 
substantially  identical  merchandise” 
(emphasis  added).  Therefore,  we  make 
COS  adjustments  in  ESP  comparisons 
by  deducting  all  selling  expenses  from 
ESP,  rather  than  retaining  them  in  ESP 
and  adding  the  relevant  amounts  to 
FMV.  Further,  Timken  was  dismissed 
due  to  a  settlement  by  the  parties,  and, 
thus,  the  CIT  never  rendered  a  final 
judgment.  Although  the  CIT  has  decided 
that  our  practice  of  deducting  direct 
selling  expenses  from  ESP  is  improper 
in  several  other  cases,  we  respectfully 
disagree  with  the  CIT’s  decisions. 
However,  we  have  not  yet  had  an 
opportunity  to  appeal  these  decisions. 
Therefore,  in  accordance  with  the 
statute,  we  have  followed  our 
longstanding  practice  of  making  COS 
adjustments  in  ESP  comparisons  by 
deducting  all  selling  expenses  from  ESP 
for  these  final  results.  See  our  position 
in  the  Fifth  Review,  Comment  33;  AFBs 
at  58  FR  392.78. 

Comment  18:  Daewoo  argues  that  the 
Department  should  make  adjustments 
for  differences  in  the  physical 
characteristics  of  U.S.  and  home  market 
merchandise  using  the  data  submitted 
by  Daewoo  in  its  section  B  response, 
rather  than  the  revised  data  requested 
by  the  Department.  According  to 
Daewoo,  the  method  that  it  used  to 
prepare  its  original  difference-in¬ 
merchandise  adjustment  is  consistent 
with  the  Department’s  typical  method 
for  calculating  such  adjustments. 
Daewoo  further  argues  that  because  the 
method  used  by  the  Department  to 
calculate  difference-in-merchandise 
adjustments  in  previous  reviews  is  not 
based  on  Daewoo’s  full  manufacturing 
costs,  it  is  unduly  burdensome,  difficult 
to  verify,  and  tends  to  understate  the 
difference  in  merchandise  adjustment 
by  obscuring  factors  that  result  in 
differences  in  manufacturing  costs. 


Petitioners  respond  that  the  ease  of 
verification  bears  no  relation  to  the 
differences  in  physical  characteristics  of 
the  merchandise,  and  that  a  difference 
in  total  manufacturing  costs  is  irrelevant 
because  it  may  be  influenced  by 
fluctuating  input  prices,  and,  therefore, 
may  not  reflect  differences  in  the 
physical  characteristics  of  the 
merchandise.  Zenith  argues  that  the 
Department  should  reject  Daewoo’s 
original  difference-in  merchandise 
adjustment,  because  Daewoo  calculated 
the  adjustment  using  a  method  that 
differs  from  the  E)epartment’s  past 
practice  in  this  case. 

Department’s  Position:  We  disagree 
with  Daewoo.  At  no  time  during  the 
course  of  this  administrative  review  did 
we  inform  Daewoo  that  it  should  depart 
from  the  practice  established  in 
previous  reviews  for  the  preparation  of 
its  difference-in-merchandise 
adjustment.  Therefore,  Daewoo’s 
unilateral  revision  of  the  method  used 
to  prepare  this  adjustment  was 
inappropriate.  Further,  the  method  used 
to  prepare  the  revised  difference-in¬ 
merchandise  adjustments  accurately 
reflects  bona  fide  differences  in  the 
physical  characteristics  of  the 
merchandise.  As  noted  by  petitioners, 
the  method  that  Daewoo  used  to  prepare 
its  original  difference-in-merchandise 
adjustment  may  reflect  such  factors  as 
fluctuations  in  the  prices  of  inputs  used 
to  manufacture  the  subject  merchandise, 
and,  therefore,  may  not  yield  an 
accurate  measure  of  genuine  differences 
in  the  physical  characteristics  of  the 
U.S.  and  foreign  market  merchandise. 

As  a  result,  we  have  used  Daewoo’s 
revised  difference-in-merchandise 
adjustment  for  these  final  results. 

Comment  19:  Citing  American 
Permac,  Inc.  et  al.  v.  United  States,  15 

C.l.T. _ ,  Slip  Op.  92-8,  (February 

4, 1992),  Daewoo  argues  that  the 
Department  should  account  for  the  fact 
that  certain  ESP  sales  were  “distress” 
sales  of  discontinued  merchandise,  and, 
therefore,  were  outside  the  ordinary 
course  of  trade.  According  to  Daewoo, 
although  these  sales  account  for  only  a 
small  portion  of  Daewoo’s  total  ESP 
sales,  they  account  for  almost  half  of  the 
ESP  dumping  meu^ins.  Therefore, 
Daewoo  contends  that  the  Department 
should  either  exclude  these  sales  from 
its  analysis  altogether,  or  should 
allocate  the  margins  on  these  sales  to  all 
U.S.  ESP  sales  as  an  indirect  selling 
expense. 

Petitioners  and  Zenith  respond  that 
Daewoo  has  provided  no  factual 
evidence  to  support  its  claim  that  the 
merchandise  in  question  was  obsolete  at 
the  time  of  sale,  or  that  the  relevant 
sales  were  outside  the  normal  course  of 
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trade.  Zenith  further  argues  that  the 
Department  does  not  disregard  U.S. 
sales  on  the  basis  of  obsolescence,  and 
that  the  statute  does  not  provide  for  the 
exclusion  of  U.S.  sales  from  analysis, 
except  in  cases  of  sampling. 

Department’s  Position:  We  disagree 
with  Daewoo.  As  noted  by  petitioners 
and  Zenith.  Daewoo  did  not  provide  any 
factual  evidence  to  support  its  argument 
that  the  ESP  sales  in  question  were  sales 
of  obsolete  merchandi.se.  Further,  the 
statute  does  not  require  that  U.S.  sales 
be  in  the  ordinary  course  of  trade;  we 
typically  exclude  U.S.  sales  from  our 
analysis  only  in  cases  of  sampling,  or 
when  we  can  determine  that  title  to  the 
merchandise  did  not  change  hands. 
Because  none  of  these  conditions 
obtains  in  this  instance,  we  have  neither 
excluded  Daewoo's  so-called  “distress” 
sales  from  our  analysis  nor  treated  the 
margins  from  these  sales  as  indirect 
selling  expenses  for  these  Final  results. 

Comment  20:  Samwon  requests  that 
the  Department  reconsider  its 
preliminary  margin.  Samwon  states  that 
it  did  not  respond  to  our  questionnaire 
because  it  is  a  small  company  that  lacks 
the  resources  to  retain  the  services  of  an 
attorney  and  an  accountant  to  prepare  a 
questionnaire  response.  Samwon  further 
states  that  its  line  of  products  does  not 
injure  the  U.S.  industry  because  no  U.S. 
manufacturer  produces  the  type  of 
televisions  that  Samwon  manufactures. 

Department's  Position:  We  disagree 
with  Samwon.  Although  we 
acknowledge  the  difficulty  that 
companies  may  experience  in 
responding  to  our  requests  for 
information,  we  do  not  require  that 
respondents  retain  the  services  of 
attorneys  or  accountants  to  prepare  their 
questionnaire  responses.  As  a  result, 
^mwon’s  alleged  inability  to  procure 
the  services  of  outside  professionals  to 
prepare  its  questionnaire  response 
neither  excuses  its  failure  to  respond  to 
the  Department’s  questionnaire,  nor 
absolves  the  Department  of  its 
responsibility  to  determine  dumping 
margins  using  the  best  information 
available  (BIA)  when  a  respondent  fails, 
or  is  unable,  to  provide  the  information 
requested  by  the  Department.  Further, 
we  note  that  the  issue  of  injury  to  the 
domestic  industry  is  outside  the 
purview  of  the  Department,  and  is 
properly  addressed  to  the  International- 
Trade  Commission.  For  these  reasons, 
we  determine  that  the  rate,  based  on 
BIA,  that  we  applied  to  Samwon  in  our 
preliminary  results  is  appropriate. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  comments 
received,  and  the  correction  of  certain 
clerical  errors,  we  have  revised  our 


preliminary  results.  We  determine  the 
final  margins  to  be: 


Manufacturer/ 

exporter 

Period  | 

Margin 

(percent) 

Cosmos  Elec-  f 
Ironies  Manu¬ 
facturing 

Korea,  Ltd . 

! 

04/01/90- 

16.57 

Daewoo  Elec¬ 
tronics  Co., 

Ltd . 

03/31/91 

04/01/90- 

4.10 

Goldstar  Co.. 

Ltd . 

03/31/91 

04/01/90- 

080 

Quantronics 

03/31/91 

Manufacturing 
Korea,  Ltd . 

04/01/90- 

!  ’3.63 

Samsung  Elec¬ 
tronics  Co., 

Ltd . 

03/31/91 

04/01/90- 

0.37 

Samwon  Elec¬ 
tronics,  Inc  .... 

03/31/91 

04/01/90- 

16.57 

Tongkook  Gerv- 
eral  Elec¬ 
tronics,  Inc  .... 

03/31/91 

04/01/90- 

16.57 

03/31/91 

'  No  shipments;  rate  from  previous  review. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  this  notice  of  final 
results  of  administrative  review  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  'Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed 
company(ies)  will  be  as  outlined  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise. 

On  May  25, 1993,  the  Court  of 
International  Trade  (CIT),  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 


V.  United  States,  Slip  Op.  93-83, 
decided  that  once  an  "all  others”  rale  is 
established  fora  company,  it  can  only 
be  changed  through  administrative 
review.  'The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all. others”  rate  from  the 
less-than-fair-value  (LTFV)  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders.  In 
proc.eedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  “all  others”  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  “new  shipper”  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  litigation)  as  the  “all  others”  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  the  purfioses  of  this 
review  will  be  13.90  percent,  the  “all 
others”  rate  established  in  the  LTFV 
investigation  (49  FR  7620,  March  1, 
1984). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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Dated;  September  17, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-23630  Filed  0-24-93;  8:45  am) 
BILUNQ  CODE  3510-08-P 


[A^l  2-602] 

Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Forged 
Steel  Crankshafts  From  the  United 
Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  E)C  20230;  telephone:  (202) 
482-3464. 

Final  Results 

Background 

On  August  3, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  41241) 
the  preliminary  results  of  this 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  steel  cranl^hafts  (crankshafts) 
from  the  United  Kingdom  (52  FR  35467, 
September  21, 1987).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Krupp  Gerlach  Crankshaft  Company 
(Krupp  Gerlach),  a  domestic  interested 
party  and  party  to  this  proceeding, 
submitted  a  letter  supporting  the 
preliminary  results  on  August  16, 1993. 
United  Engineering  &  Forging  (UEF),  the 
respondent  in  this  review,  submitted  a 
case  brief  on  August  16, 1993. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  forged  steel 
crankshafts.  The  term  “crankshafts”,  as 
used  in  this  review,  includes  forged 
carbon  or  alloy  steel  crankshafts  with  a 
shipping  wei^t  between  40  and  750 
pounds,  whether  machined  or 
unmachined.  The  products  are  currently 
classifiable  under  items' 8483.10.10.10, 
8483.10.10.30,  8483.10.30.10,  and  ' 
8483.10.30.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Neither  cast  crankshafts  nor  forged 
crankshafts  with  shipping  weights  of 
less  than  40  pounds  or  more  than  750 
pounds  are  subject  to  this  review. 


Although  the  HTSUS  subheadings  are 
provide  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Inis  review  covers  the  period 
September  1, 1989,  throu^  August  31, 
1990. 

Use  of  Best  Information  Available 

As  we  stated  in  the  preliminary 
results,  the  Department  discovert 
serious  flaws  in  the  respondent’s 
submissions,  during  the  verification  of 
UEF,  e.g.: 

*  Misapplication  of  the  product 
matching  criteria: 

*  Missing  documentation  and 
unexplain^  discrepancies  in  the 
verification  of  quantity  and  value; 

*  Lack  of  support  documentation  at 
verification  for  home  market  and  U.S. 
sales; 

*  Discrepancies  with  the  home  market 
dates  of  shipment  and  receipt  of 
payment; 

*  Discrepancies  with  the  home  market 
prices: 

*  Discrepancies  with  and  missing 
documentation  for  the  home  market  and 
U.S.  charges  and  adjustments;  and 

*  Efiscrepancies  with  the  terms  of  sale 
to  U.S.  customers.  The  nature  and 
number  of  these  discrepancies  are  so 
serious  and  widespread  that  the 
response  is  unusable.  Therefore,  it  is 
necessary  for  the  Department  to  use  best 
information  available  (BIA)  in 
calculating  a  margin  for  these  final 
results.  For  a  detailed  analysis  of  the 
Department’s  decisions  to  use  BIA  for 
the  preliminary  and  final  results,’see  the 
July  19  and  September  9, 1993 
concurrence  memoranda,  respectively. 

Under  section  776(b)  of  the  Act,  if  me 
Department  is  unable  to  verify  the 
accuracy  of  information  submitted  in  an 
administrative  review  where  such 
verification  is  conducted,  the 
Department  “shall  use  the  best 
information  available  to  it  as  the  basis 
for  its  action.”  Moreover,  19  CFR 
353.37(a)  (1)  and  (2)  require  the 
Department  to  use  BIA  whenever  it  does 
not  receive  a  complete,  accurate,  and 
timely  response  to  its  request  for  factual 
information  or  is  imable  to  verify, 
within  the  time  sp>ecified,  the  accuracy 
and  completeness  of  the  factual 
information  submitted. 

In  deciding  what  to  use  as  BIA,  19 
CFR  353.37(b)  provides  that  it  may  take 
into  account  whether  a  party  refuses  to 
provide  requested  information.  Thus, 
the  Deptartment  may  determine,  on  a 
case-by-case  basis,  what  constitutes  BIA. 
In  past  administrative  reviews,  the 
Department  has  applied  the  following 
two  tiers  of  BIA  in  situations  where  it 
was  unable  to  use  a  company’s  response 


for  purposes  of  determining  that 
company’s  dumping  maigin. 

1.  When  a  company  remses  to 
cooperate  with  the  Department  or 
otherwise  significantly  impedes  these 
proceedings,  we  use  as  BLA  the  higher 
of:  (1)  The  highest  of  the  rates  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  in  the  less  than  fair  value 
investigation  or  a  prior  administrative 
review;  or  (2)  the  highest  rate  found  in 
this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for 
information  including,  in  some  cases, 
participation  in  verification,  but  fails  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required, 
we  use  as  BIA  the  higher  of:  (1)  The 
highest  rate  (including  the  “all  others” 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  merchandise  from 
either  the  less  than  fair  value 
investigation  or  a  prior  administrative 
review:  or  (2)  the  highest  calculated  rate 
in  this  review  for  the  class  or  kind  of 
merchandise  for  any  firm  finm  the  same 
country  of  origin. 

Due  to  the  ract  that  there  is  just  one 
respondent  in  this  administrative 
review,  and  it  substantially  cooperated 
with  the  Department,  we  are  continuing 
to  use  as  BLA  the  highest  calculated 
margin  for  UEF  firom  all  past 
administrative  reviews  (See,  Comment 
#4  in  the  “Analysis  of  Comments 
Received”  section  of  this  notice).  The 
rate  calculated  for  UEF  in  the  second 
administrative  review,  9.77  percent,  is 
the  highest  such  margin.  Therefore,  we 
are  using  9.77  percent  as  the  margin  for 
the  final  results. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
August  16, 1993,  we  receiv^  a  letter 
supporting  the  preliminary 
determination  from  Krupp  Gerlach.  Also 
on  August  16,  we  received  a  case  brief 
from  UEF.  In  its  case  brief,  UEF 
included  comments  originally  included 
in  its  July  21, 1993,  submission  to  the 
Department  which  was  received  too  late 
to  be  considered  for  purposes  of  the 
preliminary  results.  However,  we  have 
considered  these  comments  for 
purposes  of  these  final  results.  Hiese 
comments  related  to  individual  points 
brought  up  in  the  Department’s  July  2, 
1993,  verification  report 

Comment  1:  UEF  states  that  the  model 
matching  methodology  has  been 
contentious  at  every  stage  of  this 
proceeding.  UEF  argues  that  the  policy 
not  to  match  products  with  significant 
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differences  in  physical  characteristics 
and  "substantial”  weight  differences 
was  established  by  the  Department  in 
the  second  administrative  review,  and 
not  by  UEF.  UEF  further  states  that  it  is 
concerned  that  the  Department  may 
have  made  matching  selections  before 
the  preliminary  results,  and  that  some  of 
these  selections  do  not  take  into  account 
the  Department’s  own  treatment  of 
weight. 

Furthermore,  UEF  states  that  two 
matching  characteristics  discussed  in 
the  verification  report,  complexity  of 
manufacture  and  the  counterweight 
volume  difference,  were  mentioned 
previously  in  this  review  and  should  be 
included  in  the  matching  methodology. 

DOC  Position 

We  agree  with  UEF  that  the  policy  not 
to  match  products  with  significant 
differences  in  physical  characteristics 
and  "substantial”  weight  differences 
was  established  by  the  Department  prior 
to  the  preliminary  determination,  and 
not  by  UEF.  However,  UEF  matched 
some  products  using  matching  criteria 
that  were  inconsistent  and  different 
than  those  established  by  the 
Department.  In  addition,  when  the 
verifiers  reviewed  all  possible  model 
matches  prior  to  the  verification  and 
preliminary  results,  they  selected 
certain  matches  to  test  the 
reasonableness  of  UEF’s  matches  at  the 
verification.  UEF’s  statement  that  some 
matches  noted  by  the  verifiers  did  not 
take  into  account  the  Department’s  own 
treatment  of  weight  is  irrelevant  since 
the  verifiers’  intent  was  only  to  test  the 
reasonableness  of  UEF’s  matches. 
Finally,  although  the  Department  notes 
that  the  two  matching  characteristics 
discussed  above  were  proposed  by  UEF, 
those  characteristics  were  not  included 
in  the  Department’s  matching  criteria 
and  therefore  should  not  have  been  used 
by  UEF  in  this  review.  As  a  result,  there 
are  significant  problems  with  the  way 
UEF  applied  the  Department’s  product 
matching  criteria. 

Comment  2:  UEF  states  that  the  total 
sales  figure  listed  in  the  consolidated 
financial  statements  was  not  verified 
because  the  Department  did  not  take 
into  account  the  fact  that  "sales”  of 
crankshafts  from  Smith  Clayton  Forge 
(SCF)  to  Shardlow,  sister  plants  within 
UEF,  were  eliminated  in  the 
consolidated  financial  statements. 
Furthermore,  UEF  states  that 
documentation  for  certain  amounts  in 
the  sales  journal  which  were  not 
provided  at  verification  involved 
merchandise  not  relevant  to  this  review 
and  recorded  by  personnel  no  longer 
employed  by  UEF.  Finally,  UEF  states 
that  a  sales  amount  difierence  in  two 


sales  records  examined  at  the 
verification,  known  as  the  SL38B  and 
the  sales  history  print,  resulted  from 
some  items  not  relating  to  the  account 
codes  being  included  erroneously  due  to 
time  constraints. 

DOC  Position 

We  disagree  with  UEF.  Although  it 
may  be  true  that  “sales”  from  SCF  to 
Shardlow  are  eliminated  in  the 
consolidated  financial  statements, 
company  officials  identified  at 
verification  those  general  ledger 
accounts  that  were  supposed  to  be 
contained  in  the  consolidated  financial 
statements,  including  an  account  for 
sales  firom  SCF  to  Shardlow.  If  the  sales 
from  SCF  to  Shardlow  were  not 
supposed  to  be  included  in  the  financial 
statement  total  as  UEF  stated  after  the 
verification,  the  sales  figures  in  the 
financial  statements  were  not  verified. 
Furthermore,  UEF  was  given  over  six 
weeks  to  prepare  for  verification,  and 
requested  no  further  postponement  of 
the  verification.  The  Department  is 
required  to  verify  the  accuracy  of 
submitted  information.  While  the 
Department  attempts  to  accommodate 
respondents  with  regard  to  verification 
scheduling,  the  amount  of  time 
provided  to  UEF  in  this  case  was  more 
than  reasonable. 

Comment  3:  UEF  argues  that  certain 
discrepancies  found  by  the  Department 
at  verification  were  not  discrepancies 
but  misunderstandings  of  the 
information  presented  by  UEF. 
Furthermore,  UEF  states  that  it 
attempted  to  correct  other  discrepancies 
found  at  verification  in  a  post¬ 
verification  submission  but  was  advised 
by  the  Department  that  it  did  not  wish 
to  receive  post-verification  documents. 
Finally,  UEF  states  that  although  some 
verification  exhibits  were  not  prepared 
in  time  to  be  reviewed  by  the  analysts 
at  verification,  the  supporting 
documents  were  available  throughout 
the  verification. 

DOC  Position 

While  certain  discrepancies  found  by 
the  Department  at  verification  may  have 
been  the  result  of  misunderstandings  of 
the  information  submitted  earlier,  other 
significant  discrepancies  were  found 
that  were  not  the  result  of 
misunderstandings  (See,  the  “Use  of 
Best  Information  Available”  section  of 
this  notice).  UEF’s  statement  that  the 
Department  would  not  accept  post¬ 
verification  docvunents  is  true.  It  is  the 
policy  of  the  Department  not  to  accept 
any  new  information  after  verification 
except  in  unusual  circumstances  when 
requested  by  the  Department,  for  the 


obvious  reason  that  such  information 
cannot  be  verified. 

Finally,  although  UEF  stated  that  the 
supporting  documents  for  unprepared 
verification  exhibits  were  available 
throughout  the  verification,  UEF  did  not 
provide  such  documents  when  we 
requested  them. 

Comment  4:  UEF  argues  that,  should 
the  Department  conclude  that  BIA  is 
appropriate  for  these  final  results,  it  is 
under  no  obligation  to  chose  the  highest 
calculated  margin  from  prior 
administrative  reviews  and  should 
instead  select  the  average  rate  from  prior 
administrative  reviews.  UEF  contends 
that  in  past  reviews,  the  Department  has 
employed  "partially”  punitive  BlAs  in 
order  to  ensure  that  “a  company  does 
not  benefit  from  its  failure  to  supply 
requested  information.”  However,  UEF 
argues  that  it  has  been  cooperative 
throughout  this  review  and  that  any 
errors  it  made  were  inadvertent. 
Furthermore,  UEF  states  that  much  of 
the  difficulty  in  conducting  the 
verification  was  attributable  to  the  long 
delay  between  the  submission  of 
information  and  the  verification  as  well 
as  the  fact  that  the  data  was  more  than 
three  years  old,  and  not  to  any 
deliberate  evasiveness  or  decision  to 
ignore  requests  for  information. 


We  disagree  with  UEF.  UEF’s 
contention  that  the  Department  employs 
"partially  punitive  BIAs”  is  false.  The 
Diepartment’s  application  of  best 
information  available  is  not  punitive. 
Rhone  Poulenc,  Inc.  v.  United  States, 
899  F.2d  1185, 1190  (Fed.  Or.  1990). 
Moreover,  the  errors  discovered  at 
verification  were  so  numerous  and  so 
pervasive  as  to  make  the  application  of 
isolated  partial  BIA  impossible.  The 
Department  generally  agrees  that  UEF 
has  been  a  "cooperative”  respondent, 
and  therefore  we  are  continuing  to  use 
the  lower  tier  of  our  two-tier  BIA 
methodology.  This  methodology  was 
upheld  in  Allied  Signal  Aerospace  v. 

United  States, _ F.2d _ , 

No.  93-1049  (Fed.  Cir.,  June  22, 1993). 


Producer/exporter  | 

j  Margin 
j  (percent) 

United  Engineering  and  Forging  ..  j 

1  9.77 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  at  this  rate  on  all  appropriate 
entries.  The  Department  will  issue 


DOC  Position 


Final  Results  of  the  Review  . 

As  a  result  of  our  review,  we 
determine  the  margin  to  be: 
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appraisement  instructions  concerning 
this  rate  directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  crankshafts  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  Hnal  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 

The  cash  deposit  rate  for  UEF  will  be 
9.77  percent:  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews  or  the  original  less- 
than-fair-value  (LTFV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  most  recent 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  final 
determination  from  the  LTFV 
investigation;  and  (4)  in  accordance 
with  the  Court  of  International  Trade’s 
decisions  in  Floral  Trade  Council  v. 
United  States,  Slip  Op.  93-79,  and 
Federal-Mogul  Corporation  v.  United 
States,  Slip  Op.  93-83,  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  6.55  percent,  the 
original  “all  others”  rate  from  the  LTFV 
investigation  (modified  as  a  result  of 
litigation)  (58  FR  41719,  August  5, 

1993). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353,26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 


This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  September  20. 1993. 

Joseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-23639  Filed  9-24-93;  8:45  am] 
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[A-588-707] 

Granular  Polytetrafluoroethylene  Resin 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  July  29, 1992,  the 
Department  of  Commerce  issued  the 
preliminary  results  of  its  1991-92 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  resin  from  Japan 
(58  FR  44493:  August  23, 1993).  The 
review  covers  one  manufacturer/ 
exporter  for  the  period  August  1, 1991, 
through  July  31, 1992.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  preliminary  results  to  account  for 
certain  changes  in  the  margin 
calculations  proposed  by  interested 
parties.  The  final  margin  for  Daikin  is 
listed  below  in  the  section  "Final 
Results  of  Review.” 

EFFECTIVE  DATE:  September  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
‘telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23, 1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  the 
preliminary  results  of  its  1991-92 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PTFE)  resin 
from  Japan.  There  was  no  request  for  a 
hearing.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 


Scope  of  the  Review 

The  antidumping  duty  order  covers 
granular  PTFE  resins,  filled  or  unfilled. 
The  order  explicitly  excludes  PTFE 
dispersions  in  water  and  PTFE  fine 
powders.  During  the  period  covered  by 
this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
HTS  number  for  convenience  and 
customs  purposes  only.  The  written 
description  of  scopie  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  granular  PTFE  resin,  Daikin 
Industries  (Daikin),  for  the  period 
August  1, 1991,  through  July  31, 1992. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  petitioner,  E.  1. 
Du  Pont  de  Nemours  &  Company  (Du 
Pont),  and  from  Daikin.  '  » 

Issues  Raised  by  Du  Pont 

Comment  1:  Du  Pont  contends  that 
the  Department  erroneously  determined 
that  Daikin’s  U.S.  sales  were  purchase 
price  (PP)  transactions.  Citing  the 
Department’s  decision  in  Final 
Determinatics  of  Sales  at  Less  Than  Fair 
Value:  New  Minivans  From  Japan,  57 
FR  21937  (May  26. 1992)  (Minivans).  Du 
Pont  claims  that  Daikin  America.  Inc. 
(DAI),  a  wholly-owned  subsidiary  of 
Daikin,  is  central  to  Daikin’s  U.S. 
operations  and  that  DAI’s  activities  and 
responsibilities  go  beyond  the  more 
limited  “paper  pusher”  role  required  for 
the  related  party  in  PP  transactions. 

According  to  Du  Pont,  DAI  confers 
with  Daikin  on  U.S.  sales  strategy, 
pricing,  target  customers  and  product 
availability,  and  is  actively  involved  in 
developing  a  U.S.  customer  base.  Du 
Pont  further  argues  that  DAI  is  actively 
involved  in  the  U.S.  sales  process, 
because  it  discusses  sales  strategy  and 
terms  of  sale  with  unrelated  commission 
agents  and  directs  their  activities  and 
contacts  with  U.S.  customers,  acts  as  the 
importer  of  record  for  the  merchandise, 
and  arranges  delivery  to  U.S.  customers. 
Because  it  concludes  that  DAI  is 
actively  involved  in  all  phases  of  the 
U.S.  sales  process,  Du  Pont  argues  that 
the  Department  should  determine  that 
Daikin’s  U.S.  sales  are  exporter’s  sales 
price  (ESP)  transactions. 

Daikin  argues  that  the  Department 
correctly  determined  that  Daikin’s  U.S. 
sales  were  PP  sales,  and  that  the  facts 
surrounding  Daikin’s  U.S.  sales  are 
easily  distinguishable  from  those  in 
Minivans.  Daikin,  not  DAI,  controls  all 
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pricing  and  selling  decisions,  and  DAI 
does  not  undertake  any  activity  without 
Daikin's  authorization. 

DOC  Position:  We  agree  with  Daikin. 

In  Minivans,  the  Department 
determined  that  U.S.  sales  made  prior  to 
imp>ortation  should  be  treated  as  ESP 
sales  because  the  related  selling  agent  in 
the  United  States  acted  as  more  than  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyers. 
Specifically,  the  selling  agent  in 
Minivans  was  fully  responsible  for 
marketing  the  merchandise  in  the 
United  States  and  bore  expenses  for  the 
production  of  media  advertisements  and 
for  the  purchase  of  print,  radio,  and 
television  advertising  space.  It  also 
played  an  active  role  in  processing 
warranty  claims,  importing  parts  used  to 
make  warranty  repairs,  and  arranging 
for  additional  options  to  be  installed  in 
the  United  States.  (Minivans,  57  FR  at 
21945). 

All  of  DAI’s  tasks,  on  the  other  hand, 
merely  facilitate  the  sales  process, 
which  is  handled  dirpctly  by  Daikin  in 
Japan.  DAI  acts  only  as  a 
communication  link  between  the 
unrelated  commission  agents 
responsible  for  making  sales  and  Daikin. 
which  controls  pricing  and  selling 
decisions.  While  DAI  enters  the 
transaction  as  a  sale  in  itf  accounts  and 
arranges  shipment  to  the  customer,  the 
merchandise  never  enters  DAI's 
inventory,  and  DAI  incurs  no  costs 
associated  with  Hnancing  inventory  or 
accounts  receivable  dr  any  other  costs. 
For  these  reasons,  we  determine  that  ail 
of  Daikin’s  U.S.  sales  meet  the  criteria 
for  PP  sales. 

Comment  2:  Du  Pont  claims  that  the 
Department  understated  Daikin's  credit 
expense  by  using  the  period  from  date 
of  delivery  to  the  U.S.  customer  to  date 
of  payment.  Du  Pont  contends  that  in  PP 
transactions  the  Department 
consistently  uses  the  period  from  date  of 
shipment  from  the  seller  to  date  of 
payment  as  the  basis  for  calculating  U.S. 
credit  expienses. 

Daikin  argues  that  it  reported  its  U.S. 
credit  expense  in  accordance  with  the 
instructions  in  the  Department’s 
questionnaire.  Daikin  further  argues  that 
it  is  appropriate  to  calculate  credit 
expense  from  the  date  of  delivery 
because  the  terms  of  payment  with  its 
customers  are  computed  from  that  date. 

DOC  Position:  We  agree  with  Du  Pont. 
Daikin  misinterpreted  the  questionnaire 
instructions.  The  Department’s  long¬ 
standing  practice  is  to  calculate  credit 
on  PP  sales  from  the  time  that  the 
merchandise  is  shipped  from  the  foreign 
production  site.  (S^.  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 


Value;  Circular  Welded  Non-Alloy  Steel 
Pipe  From  the  Republic  of  Korea,  57  FR 
42942,  42947  (September  17, 1992).) 
Because  its  sales  are  completed  prior  to 
shipment  of  the  merchandise  from  the 
foreign  production  site,  Daikin  incurs 
credit  expenses  on  these  sales  from  the 
shipment  date,  regardless  of  when  Final 
invoices  are  issued  to  the  purchasers. 
Therefore,  relying  upon  information 
supplied  by  Daikin,  we  have  adjusted 
the  calculation  of  credit  expense  to 
cover  the  period  from  date  of  shipment 
to  date  of  payment. 

Comment  3:  Du  Ponj  contends  that 
Daikin’s  claim  for  a  direct  selling 
expense  adjustment  for  expenses  related 
to  the  provision  of  free-of-charge 
samples  in  the  home  market  is 
improper.  Although  Daikin  attributed 
the  expenses  directly  to  specific  sales, 

Du  Pont  points  out  that  Daikin  allocated 
the  expenses  to  all  sales.  Du  Pont 
contends  that  the  Department  should 
either  accept  Daikin’s  allocation  method 
and  treat  these  as  indirect  selling 
expenses,  or  treat  them  as  directly 
related  to  the  provision  of  samples  and 
charge  these  expenses  directly  to  the 
particular  sales  in  question. 

Daikin  claims  that,  in  accordance 
with  19  CFR  353.56(a)(2)  (1993),  it 
properly  allocated  the  cost  associated 
with  free-of-charge  samples  over  all 
home  market  sales  because  such  costs 
relate  to  the  testing  and  development  of 
new  applications  of  PTFE  resin  which 
promote  increased  sales  of  PTFE  resin  to 
all  customers.  Furthermore,  Daikin 
argues  that  these  expenses  should  be 
treated  as  direct  selling  expenses  subject 
to  a  circumstance-of-sale  (COS) 
adjustment  because  they  are  incurred  by 
Daikin  on  behalf  of  its  purchasers. 

DOC  Position:  We  consider  the 
expense  incurred  in  the  distribution  of 
samples  to  be  an  appropriate  sales 
,  promotion  expense.  (S^  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  54  FR  18992, 19057-59  (May. 
3, 1989).)  Providing  samples  to  potential 
customers  can  be  a  legitimate  form  of 
advertising.  For  expenses  incurred  in 
advertising  or  sales  promotion  to  be 
considered  a  direct  selling  expense, 
however,  there  must  be  assumption  by 
the  seller  of  the  purchaser’s  advertising 
costs.  (See  19  CFR  353.56(a)(2).)  We 
recognize  that  it  is  inherently  very 
difficult  to  tie  any  advertising  to  a 
specific  sale,  and  so  the  Department 
does  not  generally  make  that  a 
requirement  before  accepting  a  claimed 
advertising  expense  as  an  appropriate 
direct  selling  expense.  Nevertheless,  the 
advertising  must  be  proven  as  having 


been  directed  toward  the  customer’s 
customer,  i.e.,  the  ultimate  customer. 

(See,  e.g..  Final  Results  of 
Administrative  Review:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Various  Countries,  58  FR  39729,  39741 
(July  26, 1993)  (Bearings).) 

As  Daikin  explained,  free-of-charge 
samples  are  provided  to  Daikin’s 
original  customers  in  order  to  encourage 
new  end  uses  of  its  product,  and  by 
implication,  to  promote  increased  sales 
of  PTFE  resin  (Daikin’s  Supplemental 
Questionnaire  Response,  May  24, 1993, 
at  12).  Daikin’s  original  customers  are 
resellers  of  the  product,  however,  not 
the  ultimate  consumers  or  end-users. 
These  resellers  may  or  may  not  succeed 
in  developing  new  end  uses  of  the 
product.  As  a  result,  there  may  be  no 
rational  connection  between  Daikin’s 
provision  of  the  sample  and  a 
customer’s  ultimate  decision  to 
purchase  the  end  product.  In  other 
words,  the  ultimate  sale  of  the 
manufactured  product  is  only 
incidentally  tied  to  Daikin’s  provision  of 
the  sample.  Therefore,  we  regard  the 
costs  associated  with  the  samples  as 
indirect  expenses.  As  such,  they  do  not 
qualify  for  a  COS  adjustment  pursuant 
to  19  CFR  353.56(a)(2).  Because  we  had 
preliminarily  regarded  these  costs  as 
direct  selling  expenses,  we  have 
adjusted  our  calculation  of  foreign 
market  value  (FMV)  accordingly  for 
purposes  of  the  final  results. 

Issues  Raised  by  Daikin 

Comment  4:  Daikin  contends  that 
home  market  sales  of  evaluation 
samples  should  be  excluded  from  the 
calculation  of  FMV  because  such  sales 
are  outside  the  ordinary  course  of  trade. 
The  sales  in  question  are  of  small 
quantities  of  granular  PTFE  resin  to 
testing  facilities  in  Japan.  Daikin  claims 
that  the  price  for  such  sales  is  not  at  all 
representative  of  the  market,  but  that 
such  sales  have  been  made  at  an 
arbitrarily  Fixed  price  which  has  been  in 
effect  for  more  than  20  years.  Daikin 
further  contends  that  the  Department 
historically  excludes  sample  sales  as 
being  outside  the  ordinary  course  of 
trade. 

Daikin  contends  that,  even  if  the 
Department  determines  that  the  sales  in 
que.stion  are  within  the  ordinary  course 
of  trade,  these  sales  should  be  excluded 
on. the  basis  that  they  are  made  to  a 
different  level  of  trade.  Daikin  claims 
that,  while  net  sales  prices  to 
distributors  and  processors  in  the  home 
market  are  nearly  identical,  net  prices  to 
testing  facilities  diBer  substantially, 
thereby  conFirnaing  that  sales  to  testing 
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facilities  constitute  a  distinct  level  of 
trade. 

Du  Pont  contends  that  both  arguments 
used  by  Daikin  to  exclude  evaluation 
samples  should  be  rejected.  According 
to  Du  Pont,  the  fact  that  such  sales  have 
occurred  every  year  over  a  period  of 
more  than  20  years  qualifies  them  as 
being  within  the  ordinary  course  of 
trade.  Moreover,  Ehi  Pont  argues  that 
there  is  no  support  for  Daikin’s 
argument  that  such  sales  are  made  at  a 
different  level  of  trade. 

DOC  Position:  We  agree  with 
respondent  that,  in  accordance  with 
section  773(a)(1)  of  the  Tariff  Act, 
respondent’s  home  market  sales  of 
evaluation  sample  merchandise  should 
be  excluded  hx)m  the  calculation  of 
FMV  because  they  are  outside  the 
ordinary  course  of  trade.  The  Court  of 
International  Trade  (QT)  has  recognized 
that  the  Department  must  make  its 
determinations  regarding  sample  sales 
by  examining  the  relevant  facts  of  each 
individual  case  and  that  the  burden  of 
proof  in  demonstrating  that  such  sales 
are  outside  the  ordinary  course  of  trade 
lies  with  the  respondent.  (See  Nachi- 
Fujikoshi  Corp.  v.  United  States,  798  F. 
Supp.  716,  718  (CTT  1992).)  A  review  of 
Daikin’s  questionnaire  responses  and 
the  verification  report  indicates  that 
Daikin  has  met  this  burden  during  this 
review.  The  relevant  sales  involved 
extremely  small  quantities  of 
merchandise  at  prices  substantially 
higher  than  the  prices  of  the  vast 
majority  of  sales  reported.  Satisfaction 
of  these  factors  alone  does  not  warrant 
excluding  the  sales  from  our  home 
market  database.  (See  Murata  Mfg.  Co.  v. 
United  States,  820  F.  Supp.  603,  606 
(CIT  1993).)  However,  the  sales  in 
question  are  also  not  for  consumption, 
but  rather  for  evaluation  purposes,  and 
the  prices  charged  were  negotiated 
separately  from  the  standard  price 
agreements.  (See  Tapered  Roller 
Bearings,  Finished  and  Unfinished,  and 
Parts  Thereof  From  Japan:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  57  FR  4951,  4958-59  (February 
11, 1992).)  Daikin  provided  additional 
proprietary  information  which  indicates 
that  evaluation  samples  are  neither  in 
the  ordinary  course  of  trade,  nor  made 
to  Daikin’s  ordinary  customers.  In  light 
of  the  foregoing  evidence,  we  determine 
that  these  sales  are  outside  the  ordinary 
course  of  trade,  and,  therefore,  they 
should  be  excluded  from  the 
determination  of  FMV. 

Comment  5:  Daikin  contends  that  the 
Department  should  exclude  from  its 
calculation  of  U.S.  price  (USP)  sales  of 
free-of-charge  samples  because  such 
sales  are  outside  the  ordinary  course  of 
trade.  Daikin  claims  that  free-of-charge 


samples  are  not  representative  of 
Daikin’s  ordinary  selling  practices  in  the 
United  States.  Furthermore,  because  the 
Department  excluded  from  its  analysis 
free-of-charge  sample  sales  in  the  home 
market,  Daikin  contends  that  the 
inclusion  of  such  sales  in  the 
calculation  of  USP  results  in  an  unfair 
comparison.  Citing  American  Permac, 

Inc.  V.  United  States,  783  F.  Supp.  1421 
(CTT  1992),  Daikin  argues  that  the  CIT 
has  recognized  that  the  Department 
should  exclude  certain  U.S.  sales  when 
they  are  unrepresentative  and  do  not 
lead  to  a  fair  price  comparison. 

Du  Pont  contends  that  the  Department 
has  consistently  held  that  the  ordinary- 
course-of-trade  limitation  only  applies 
to  the  home  market,  and  adds  that 
excluding  free-of-charge  or  reduced 
price  sample  sales  in  the  United  States 
would  open  an  intolerable  loophole  in 
the  antidumping  law. 

DOC  Position:  Daikin  provides  free-of- 
charge  samples  to  both  its  home  market 
(HM)  and  U.S.  customers  for  the 
development  of  new  uses  of  granular 
PTFE  resin.  Free-of-charge  samples  are 
provided  in  very  small  quantities, 
constituting  less  than  0.5  percent  of 
Daikin’s  granular  PTFE  resin  entered 
into  the  United  States  during  the  period 
of  review  (POR).  In  addition,  such 
samples  were  provided  in  similar 
proportions  in  both  the  home  market 
and  the  United  States.  The  provision  of 
free-of-charge  samples  serves  as  a 
promotional  device  by  Daikin  in  the 
United  States  in  precisely  the  same  way 
as  it  does  in  the  home  market.  The 
samples  are  not  resold;  they  are  used  for 
testing  rather  than  for  commercial 
consumption.  As  such,  we  do  not 
consider  free-of-charge  samples  to  be 
sales  in  either  the  home  market  or  the 
United  States. 

In  general,  the  Department  does  not 
exclude  any  U.S.  sales  from  its 
calculation  of  USP.  However,  the 
Department  has  in  the  past  determined 
that,  in  appropriate  circumstances,  such 
as  those  here,  free-of-charge  samples  are 
not  “sales”  within  the  meaning  of 
section  772  of  the  antidumping  law. 

(See  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Color 
Television  Receivers  From  Korea,  51  FR 
41365,  41375  (November  14, 1986).) 
Historically,  the  Department  has 
considered  all  transactions  to  be  sales 
whenever  ownership  transfers  to  an 
unrelated  party.  (See  Bearings,  58  FR  at 
39776).  By  contrast,  when  a  transaction 
involves  a  sample,  transfer  of  ownership 
often  does  not  occur.  The  sample  goods 
are  used  and  evaluated  by  the  recipient 
and  then  returned  to  the  producer.  Due 
to  the  nature  of  granular  PTFE  resin, 
however,  the  consideration  of  transfer  of 


ownership  is  inapplicable,  because 
resin,  once  it  is  used  for  testing,  cannot 
be  returned  in  its  original  form  to  the 
seller.  Although  our  decision  to  exclude 
free-of-charge  samples  from  the 
calculation  of  USP  deviates  from  our 
decision  in  Bearings,  respondents  in 
Bearings  did  not  provide  sufricient 
information  regarding  the  provision  of 
free-of-charge  samples,  induding  the 
comparability  of  such  provision  in  the 

U. S.  and  home  markets,  that  would  have 
enabled  us  to  make  a  different 
determination,  as  was  done  here. 

Finally,  for  the  same  reasons  as  those 
stated  in  relation  to  the  provision  of 
free-of-charge  samples  in  the  home 
market  (see  the  Department’s  position  in 
response  to  Comment  3  aboveh  we  have 
determined  that  the  costs  assodated 
with  such  samples  in  the  United  States 
are  properly  treated  as  indired  selling 
expenses. 

Comment  6:  Daikin  contends  that  the 
Department’s  exclusion  of  HM  sales 
below  the  cost  of  production  (COP)  from 
its  analysis  is  erroneous,  because  Daikin 
made  such  sales  at  prices  which 
permitted  cost  recovery  within  a 
reasonable  period  of  time.  Daikin  claims 
that  the  results  of  the  Department’s  cost 
test  confirm  that  Daikin  achieved  full 
cost  recovery  during  the  POR; 
specifically,  the  sales  revenue  from 
Daikin’s  above-cost  sales  exceeds  the 
losses  incurred  on  below-cost  sales.  As 
support  for  its  claim  that  the 
Department  failed  both  to  adequately 
evaluate  evidence  on  the  record  and  to 
explain  its  decision  to  exclude  Daikin’s 
below-cost  sales,  Daikin  cites  several 
decisions  of  the  CIT,  including  NSK Ltd. 

V.  United  States,  809  F.  Supp.  115, 119 
(CIT  1992);  Daewoo  Elec.  Co.  v.  United 
States,  712  F.  Supp.  931,  942  (OT 
1989);  Toho  Titanium  Co.  v.  United 
States,  657  F.  Supp.  1280, 1286  (CTT 
1987)  (Toho  I);  and  Timken  Co.  v. 

United  States,  673  F.  Supp.  495,  516 
(CIT  1987).  Therefore,  citing  section 
773(b)  of  the  Tariff  Ad,  Daikin 
concludes  that  the  Department  should 
include  Daikin’s  below-cost  sales  in  its 
final  analysis. 

Du  Pont  argues  that  if  the  Department 
undertakes  to  review  the  question  of 
whether  Daikin’s  profits  during  the 
review  period  more  than  offset  the 
losses,  the  Department  should  use  its 
own  data,  rather  than  data  supplied  by 
Daikin,  to  make  such  a  determination. 

DOC  Position:  Daikin  has 
misinterpreted  both  the  test  for 
determining  whether  sales  below  cost 
should  be  disregarded  and  the  court 
cases  ruling  on  this  issue.  Section  773(b) 
of  the  Tariff  Ad  provides  that  the 
Department  will  determine  whether 
sales  are  made  at  less  than  the  cost  of 
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producing  the  subject  merchandise.  If 
such  sales  are  not  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade,  such  sales  shall  be 
disregarded  in  the-determination  of 
FMV.  Contrary  to  Daikin’s  claim,  we 
cannot  rely  either  on  a  respondent’s 
prices  for  other  sales  during  the  FOR  or 
its  average  prices  to  determine  whether 
it  could  recover  its  costs  within  a 
reasonable  period  of  time.  (See  Timken, 
supra,  673  F.  Supp.  at  516-17.)  Nor  is 
the  relevant  issue  whether  Daikin  was 
profitable  during  the  FOR.  Instead,  as 
stated  by  the  QT,  “ii]f  the  cost  of 
production  declines  in  the  future  below 
the  investigatory  prices,”  the 
Department  must  determine  whether 
“such  prices  may  allow  recoupment  of 
all  costs  at  some  future  date,  and  *  •  * 
whether  the  time  necessary  for  complete 
recoupment  is  a  reasonable  period  of 
time  in  the  normal  course  of  trade”  as 
provided  for  under  section  773(b)(2). 
(Toho  I,  supra,  657  F.  Supp.  at  1286).) 
'Thus,  what  must  be  demonstrated  is 
that  the  prices  which  are  below  cost 
during  the  period  examined  are  at  a 
level  such  that  those  prices  would 
permit  not  only  sufficient  revenue  to 
cover  future  costs,  but  also  exceed 
future  costs  to  a  degree  which  permits 
recovery  of  past  losses.  Absent  this 
demonstration,  the  Department  would 
be  unable  to  conclude  that  current 
below  cost  prices  would  recover  all 
costs  in  a  reasonable  period  of  time. 

One  situation  recognized  by  Congress 
which  might  permit  recovery  within  a 
reasonable  time  period  of  losses  sufiered 
due  to  sales  below  cost  involves  an 
industry  such  as  the  commercial  airline 
industry,  which  incurs  large  research 
and  development  costs  that  are  not 
immediately  recovered  by  sales.  (See  S. 
Rep.  No.  1298, 03rd  Cong.,  2d  Sess.  173 
(1974),  reprinted  in  1974  U.S.  Code 
Cong.  &  Admin.  News  7186,  7310;  H.R. 
Rep.  No.  571,  93rd  Cong.,  1st  Sess.  71 
(1973);  Toho  Titanium  Co.  v.  United 
States,  670  F.  Supp.  1019, 1021  (OT 
1987)  (“Toho  n”);  Gray  Fortland  Cement 
and  Clinker  fi-om  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  58  FR  25803,  25809  (April  28, 
1993).)  Consistent  with  this  example, 
the  Department’s  practice  recognizes 
that  extremely  hi^  production  costs 
associated  with  an  extraordinary  event, 
which  are  not  required  for  the 
continuous  production  of  the 
merchandise,  may  be  recoverable  by 
future  sales  at  the  same  prices  within  a 
reasonable  period  of  time.  (See 
Forcelain-on-Steel  Cooking  Ware  From 
Mexico:  Final  Results  of  Antidumping 


Duty  Administrative  Review,  58  FR 
32095,  32102  (June  8, 1993).) 

The  evidence  placed  by  Daikin  on  the 
record  does  not  support  any  such 
finding,  however.  Nor  has  Daikin 
ofiered  evidence  to  show  either  that  its 
overall  production  costs  would  decline 
appreciably  in  the  future,  or  that  its 
capacity  utilization  would  increase, 
thus  decreasing  its  unit  cost  of 
production.  (Sw  Toho  Titanium  Co.  v. 
United  States,  693  F.  Supp.  1191, 1194 
(CIT  1988)  (“Toho  HI”).)  Indeed,  as 
noted  above,  Daikin  has  shown  nothing 
more  than  that  it  had  “an  insignificant 
number  of  home  market  sales  below  cost 
during  the  period  of  review,  and  that  the 
profit  earned  on  its  above-cost  sales  was 
more  than  sufficient  to  make  up  the 
loss”  (Daikin’s  Administrative  Case 
Brief  at  9).  This  evidence  does  not 
justify  including  Daikin’s  below-cost 
sales  in  the  Department’s  calculation  of 
FMV. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
and  determine  that  the  following  margin 
exists: 


Manufacturer/ 

Period 

Margin  (per- 

exporter 

cent) 

Daikin  Industries  | 

_ 1 

1  08/01/91- 

i  07/31/92 

10.99 

i 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USF  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  fi-om  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  TarifT  Act:  (1) 
The  cash  deposit  rate  for  Dailun  will  be 
10.99  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  expKjrter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

The  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  91.74 


percent.  On  May  25, 1993,  the  CIT  in 
Floral  Trade  Council  v.  United  States, 

Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  v.  United  States,  Slip  Op. 
93-^3,  decided  that  once  an  “all  others” 
rate  is  established  for  a  company,  it  can 
only  be  changed  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appH-opriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  the  purposes  of  this 
review  will  be  91.74  percent,  the  “all 
others”  rate  established  in  the  final 
determination  in  the  LTFV  investigation 
by  the  Department  (53  FR  25191;  July  5, 
1988). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  respKinsibility 
under  19  CFR  333.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (AFOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AFO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  AFO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
AFO  is  a  sanctionable  violation. 
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This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  Ifi75(a)(l))  and  19 
CFR  353.22. 

Dated;  September  20, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  fbr  Import 
Admin  istra  tion. 

IFR  Doc.  93-23631  Filed  9-24-93;  8:45  am) 
BILLING  CODE  351(M>S-P 


[A-680-601] 

Stainless  Steel  Cooking  Ware  From  the 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  Farberware,  Inc. 

(Farberware),  a  United  States  producer 
of  stainless  steel  cooking  ware,  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  January  1, 1990  through 
December  31, 1990. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess  an 
antidumping  duty  of  0.39  percent  on  the 
imported  merchandise. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
review. 

EFFECTIVE  DATE:  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Crumble  or  Pamela  Woods,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  20, 1987,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  (52  FR  2139).  On 
January  17, 1991,  the  Department 
published  a  notice  in  the  Federal 
Register  notifying  interested  parties  of 
the  opportunity  to  request  an 


administrative  review  of  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  (56  FR  1793).  On 
January  31, 1991,  Farberware  requested, 
in  accordance  with  section  353.22(a)  of 
the  Commerce  regulations,  that  we 
conduct  an  administrative  review  for 
the  period  January  1, 1990  through 
December  31, 1990.  We  publish^  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  February 
19,  1991  (56  FR  6621). 

The  Department  has  now  conducted  a 
review  for  this  period  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  During  the  review 
period,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7323.93.00.  The  products  covered  by 
this  order  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  fish 
poachers.  Excluded  from  the  scope  is 
stainless  steel  kitchen  ware.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage.  The  review  covers 
Namil  Metal  Company.  Ltd.  (Namil)  and 
the  period  January  1, 1990  through 
December  31, 1990  (FOR). 

United  States  Price 

In  calculating  United  States  Price 
(USP),  the  Department  used  purchase 
price,  as  defined  in  section  772  of  the 
Act,  because  the  merchandise  was  sold 
to  unrelated  U.S.  purchasers  prior  to 
importation.  Purchase  price  was  based 
on  the  packed,  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  We  made  an  addition  to  USP 
for  duty  drawback. 

In  accordance  with  19  CFR 
353.41(d)(iv),  the  Secretary  will  increase 
the  United  States  price  by  “the  amount 
of  any  countervailing  duty  imposed  on 
the  merchandise  to  offset  an  export 
subsidy.”  The  Depiartment’s  practice  in 
an  administrative  review,  however, 
involves  subtracting  any  countervailing 
duty  rate  from  the  calculated 
antidumping  duty  rate.  The  Department 
believes  this  practice  may  eliminate 


confusion  and  the  over-assessment  of 
countervailing  duty  rates. 

Upon  issuing  our  final  results  of  the 
administrative  review,  we  will  instruct 
Customs  not  to  access  antidumping 
duties  on  the  margin  attributable  to 
export  subsidies  for  the  period  of 
review. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  cooking  ware  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  foreign  market 
value  (FMV),  we  compart  the  volume 
of  home  market  sales  to  the  volume  of 
third  country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Namil 
had  insufficient  home  market  sales  of 
the  subject  merchandise  during  the 
POR.  Therefore,  in  accordance  with  19 
CFR  353.49(b),  we  have  chosen  sales  to 
Germany  as  a  basis  for  calculating  FMV. 
We  selected  sales  to  this  country 
because  sales  to  Germany  of  such  or 
similar  merchandise  constituted  the 
largest  market  outside  of  the  United 
States. 

Based  on  findings  in  the  fair  value 
investigation  that  third-country  sales  of 
the  subject  merchandise  were  made  by 
Namil  at  prices  below  the  cost  of 
production  (COP),  the  Department 
conducted  a  cost  investigation.  We 
examined  whether  third  country  sales 
were  made  below  cost  in  substantial 
quantities  over  an  extended  period  of 
time,  and  whether  such  sales  were  made 
at  prices  which  permitted  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  We 
calculated  Namil’s  COP  as  the  sum  of  all 
reported  materials  costs,  labor  expenses, 
factory  overhead,  and  general  and 
selling  expenses.  We  compared  COP  to 
third  country  prices  (i.e.,  prices  in 
Germany),  net  of  movement  charges, 
price  adjustments,  and  discounts. 

When  less  than  10  percent  of  the  third 
country  sales  of  a  particular  type  of 
cooking  ware  were  at  prices  below  the 
COP.  we  did  not  disregard  any  sales  of 
that  type.  When  10  percent  or  more,  but 
not  more  than  90  percent  of  the  third 
country  sales  of  a  particular  type  were 
determined  to  be  below-cost,  we 
excluded  the  below-cost  third  country 
sales  from  our  calculation  of  FMV, 
provided  that  these  below-cost  third 
country  sales  were  made  over  an 
extended  period  of  time.  When  more 
than  90  percent  of  the  third  country 
sales  of  a  particular  type  were  made 
below  cost  over  an  extended  period  of 
time,  we  disregarded  all  third  country 
sales  of  that  type  from  our  calculation 
of  FMV. 
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'To  determine  whether  sales  below 
cost  had  been  made  over  an  extended 
p>eriod  of  time,  we  compared  the 
number  of  months  in  which  sales  below 
cost  occurred  for  a  particular  type  to  the 
number  of  months  in  which  that  type 
was  sold.  If  the  type  was  sold  in  fewer 
than  three  months,  we  did  not  disregard 
below-cost  sales  unless  there  were 
below-cost  sales  of  that  type  in  each 
month  sold.  If  a  type  was  sold  in  three 
or  more  months,  we  did  not  disregard 
below-cost  sales  unless  there  were  sales 
below  cost  in  at  least  three  of  the 
months  in  which  the  type  was  sold. 

Since  Namil  has  not  submitted  any 
information  indicating  that  any  of  its 
sales  below  cost  were  at  prices  which 
would  have  permitted  “recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade,”  as 
required  by  section  773(b)(2)  of  the  Act, 
we  are  unable  to  conclude  that  the  costs 
of  production  of  such  sales  have  been 
recovered  within  a  reasonable  period. 

As  a  result  of  our  investigation,  we 
disregarded  below-cost  sales  made  over 
an  extended  period  of  time. 

Using  the  remaining  sales,  the 
Department  calculated  FMV  on  a 
monthly  weighted-average  basis.  Third- 
country  prices  were  bas^  on  the  cost 
and  insurance  (c.&i.)  and  c.i.f.  price  to 
unrelated  purchasers.  Where  applicable, 
we  made  adjustments  for  foreign  inland 
freight,  brokerage  and  handling,  ocean 
freight,  marine  insurance,  and 
differences  in  packing  between  the 
third-country  market  and  the  U.S. 
market.  We  adjusted  FMV  for 
differences  in  credit,  commissions,  mail 
charges,  mail  day  interest  charges,  and 
letter  of  credit  advice  charges.  We  also 
adjusted  between  tbe  third-country  and 
U.S.  models  and  for  differences  in  the 
physical  characteristics  of  the 
merchandise.  Finally,  we  made  an 
addition  to  third-country  price  for  duty 
drawback. 

We  used  constructed  value  for  those 
U.S.  sales  for  which  there  were 
insufficient  third  country  sales  at  or 
above  the  cost  of  production. 
Constructed  value  consisted  of  the  sum 
of  materials,  fabrication,  overhead, 
general  expenses,  profit,  and  U.S. 
packing.  In  accordance  with  section 
773(e)(1)(B)  of  the  Act,  we  used  the 
statutory  minima  of  ten  and  eight 
percent  for  general  expenses  and  profit, 
respectively,  because  the  actual 
amounts  were  less  than  the  statutory 
•  minima. 

For  those  sales  for  which  Namil  failed 
to  provide  model  match  information, 
and  for  which  no  constructed  value 
information  existed,  we  assigned  as  best 
information  available  a  dumping  margin 
of  1.69  percent  from  the  administrative 


review  covering  the  period  November  1, 
1989  through  D^ember  31,  1989  since 
that  rate  was  higher  than  the  weighted- 
average  margin  for  the  company  in  this 
review,  other  previous  reviews,  or  the 
original  fair  value  investigation  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et.  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31705;  July  11, 1991)). 

Preliminary  Results 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  to  be: 


Manufacturer/ex¬ 

porter 

Time  period 

Margin 

(per¬ 

cent) 

Namil  Metal  . 

1/1/90—12/31/ 

90. 

0.39 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “Injo  product  *  *  *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  a  bond  for  that  amount. 
Accordingly,  before  completion  of  the 
final  results  of  this  administrative 
review,  the  level  of  export  subsidies  as 
determined  in  Certain  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea;  Countervailing  Duty  Order,  52 
FR  2140  (January  20, 1987),  which  is 
0.78  percent  ad  valorem,  will  be 
subtracted  from  the  dumping  margin  for 
cash  deposit  purposes.  There  have  been 
no  reviews  conducted  since  the 
publication  of  the  countervailing  duty 
order. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  publication 
of  this  notice  and  any  interested  party 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 

The  Department  will  publish  a  notice  of 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 


its  analyses  of  issues  raised  in  any  such 
briefs  or  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  ail  shipments 
of  certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  tbe  Act:  (1)  The  cash 
deposit  rate  for  Namil  will  be  that 
established  in  the  final  results  of  this 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  will 
continue  to  be  the  rate  published  in  the 
final  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  the 
original  investigation;  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  “all 
others  rate”  from  the  LTFV 
investigation. 

On  May  25, 1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  “all  others”  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
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appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others”  rate  fm*  the  purposes  of  this 
review  will  be  8.10  percent,  the  “all 
other”  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department  (52  FR  2139,  January  20, 
1987). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CTR  353.22. 

Dated:  September  20, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-23618  Filed  9-24^3;  8:45  am] 
BILUNQ  COO€  3910-OS-M 


INTERNATIONAL  TRADE 
ADMINiSTRATION 

[A-201-806] 

Initiation  of  Anticircumvention  inquiry; 
Steel  Wire  Rope  From  Mexico  ' 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
anticircumvention  inquiry. 

SUMMARY:  On  the  basis  of  a  petition  filed 
with  the  Department  of  Commerce  by 
the  Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers,  we  are  initiating  an 
anticircumvention  inquiry  to  determine 
whether  producers  of  steel  wire  strand 
from  Mexico  are  circumventing  the 
antidumping  duty  order  on  steel  wire 
rope  from  Mexico,  issued  on  March  25, 
1993,  (58  FR  16173), 

EFFECTIVE  DATE:  September  27, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Frankel  or  Sandra  Yacura  at 
(202)  482-5253,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION 
Background 

On  May  26, 1993,  the  Department 
received  a  petition  filed  by  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers 
(Committee)  requesting  an  investigation 
to  determine  whether  imports  of  steel 
wire  strand  are  circumventing  the 
antidumping  duty  order  on  steel  wire 
rope  from  Mexico,  in  accordance  with 
section  781(a)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Tariff  Act).  Subsequent 
submissions,  addressing  deficiencies  in 
the  original  request,  were  received  on 
August  13,  August  18,  and  August  20, 
1993. 

The  Committee  alleges  that  the  order 
on  steel  wire  rope  is  being  circumvented 
by  imported  steel  wire  strand  from 
Mexico,  which  is  assembled  into 
finished  rope  for  sale  in  the  U.S.  market. 

Scope  cff  Order 

The  product  covered  by  the  order  is 
steel  wire  rope  as  defined  in  the 
Department’s  antidumping  duty  order 
on  steel  wire  rope  from  Mexico  (58  FR 
16173,  March  25, 1993). 

Initiation  of  Anticircumvention 
Proceeding 

Secticm  781(aKl)  of  the  Tariff  Act 
authorizes  the  Department  to  include 
the  parts  or  components  referred  to  in 
item  (B)  below  within  the  scope  of  an 
existing  antidumping  duty  order  if:  (A) 
the  merchandise  sold  in  the  United 
States  is  of  the  same  class  or  kind  as  the 
subject  merchandise;  (B)  the 
merchandise,  sold  in  the  United  States 
is  completed  or  assembled  in  the  United 
States  fi-om  parts  or  components 
produced  in  the  foreign  country  with 
respect  to  which  such  order  applies;  and 
(C)  the  difference  between  the  value  of 
such  imported  merchandise  and  the 
value  of  the  completed  or  assembled 
merchandise  is  small.  In  reaching  a 
determination  on  whether  to  include  the 
imported  parts  or  components  within 
the  scope  of  an  existing  antidumping 
duty  order,  section  781(a)(2)  of  the 
Tariff  Act  directs  the  Department  to 
consider  such  factors  as:  (1)  the  pattern 
of  trade;  (2)  whether  the  manufacturer 
or  exporter  of  the  merchandise  is  related 
to  the  person  v/ho  assembles  or 
completes  the  m^handise  sold  in  the 


United  States  from  the  parts  or 
components  produced  in  the  foreign 
country  with  respect  to  which  the  order 
applies;  and  (3)  whether  imports  into 
the  United  States  of  the  part  or 
components  produced  in  such  foreign 
country  have  increased  after  issuance  of 
the  order. 

Based  on  the  Department’s  analysis  of 
petitioner’s  submission  (see  decision 
memorandum  horn  Holly  A.  Kuga  to 
Joseph  A.  Spetrini,  dated  September  17, 
1993),  we  are  initiating  an 
anticircumvention  inquiry  on  steel  wire 
rope  from  Mexico  (case  number  A-201- 
806). 

The  Department  will  not  order  the 
suspension  of  liquidation  of  entries  of 
any  additional  merchandise  at  this  time. 
However,  in  accordance  with  19  CTR 
353.29(j)(2),  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
suspend  liquidation  in  the  event  of  an 
affirmative  preliminary  determination  of 
circumvention. 

Dated:  September  17, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-23632  FUed  9-24-93;  8:45  ami 
BILUNO  COO€  3S10-OS-P-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  South  Carolina, 
Connecticut,  Washington,  and  Puerto 
Rico  Coastal  Management  Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  adhered  to  the  CMP  Management 
Plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
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agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  South  Carolina  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  November  15  to 
November  19, 1993.  A  public  meeting 
will  be  held  Wednesday,  November  17, 
at  7  pm,  at  the  Marine  Resources 
Department  Auditorium,  South  Carolina 
Wildlife  and  Marine  Resources 
Department,  Marine  Resources  Division, 
217  Fort  Johnson  Road,  Charleston, 
South  Carolina,  29422. 

The  Connecticut  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  November  29,  to  December  3, 

1993.  A  public  meeting  will  be  held 
Wednesday,  December  1, 1993,  at  7  pm, 
at  the  Eli  Whitney  Room,  South  Central 
Regional  Water  Authority,  90  Sargent 
Drive,  New  Haven,  Connecticut. 

The  Washington  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  December  6,  to  December  10, 1993. 
A  public  meeting  will  be  held 
Wednesday,  December  8,  at  7  pm,  at  the 
Department  of  Ecology  Building,  300 
Desmond  Drive,  Lacey,  Washington, 
98503. 

The  Puerto  Rico  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  December  6,  to  December  10, 1993. 
A  public  meeting  will  be  held 
Wednesday,  December  8,  at  10  am,  at 
the  Department  of  Natural  Resources 
Auditorium,  Munoz  Riveria  Avenue, 
Stop  3,  San  Juan,  Puerto  Rico. 

Each  State,  or  Territory,  will  issue 
notice  of  the  public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State’s  most  recent 
performance  reports,  as  well  as  OCRM’s 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief.  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East- West  Highway, 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division.  Offrce  of  Ocean 


and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 
Dated:  September  21, 1993. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

|FR  Doc.  93-23615  Filed  9-24-93;  8:45  ami 
BILLING  CODE  3510-08-M 


p.D.  092293A1 

Alaska  Groundfish  Fisheries;  Observer 
Program;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  announces  a  public 
meeting  pertaining  to  the  NMFS 
Observer  Program  for  the  Alaska 
groundfrsh  fisheries.  The  purpose  of  this 
meeting  is  to  discuss  issues  and 
concerns  identifred  by  NMFS  and  the 
groundfish  industry  about  the  Program. 
The  meeting  is  scheduled  for  Tuesday, 
October  5, 1993,  in  room  2039  of 
Building  4  of  the  Alaska  Fisheries 
Science  Center  (AFSC).  The  AFSC  is 
located  at  7600  Sand  Point  Way,  Seattle, 
Washington.  The  meeting  will  begin  at 
1  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  Karp  or  Heather  Weikart, 
Observer  Program,  AFSC,  NMFS,  206- 
526-4194. 

Dated:  September  22, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-23558  Filed  9-22-93;  11:35  amj 
BILLING  CODE  3S10-22-M 


p.D.  092093q 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  has 
commenced  a  review  of  stocks  as 
required  by  Amendment  »10  to  the 
Salmon  Fishery  Management  Plan.  The 
review  pertains  to  sto^s  that  have  not 


met  their  spawning  escapeipent 
objectives  for  three  consecutive  years. 
The  Council  has  formed  two  Teams  to 
proceed  with  reviews  of  the  Sacramento 
River  and  the  Klamath  River  fall 
Chinook  stocks.  Each  team  is  reviewing 
causes  for  escapement  failure  of  its 
respective  stock  and  will  provide 
recommendations  for  resolving  the 
problems  to  the  Council  prior  to  the 
1994  ocean  salmon  season.  The 
meetings  of  both  Teams  are  open  to  the 
public  and  will  be  held  on  the  dates  and 
at  the  times  and  locations  mentioned 
below. 

The  Klamath  River  Fall  Chinook 
Review  Team  will  meet  on  September 
28-29, 1993,  in  the  conference  room  of 
the  Humboldt  Bay  District  Port  Office  at 
the  Woodley  Island  Marina,  Eureka,  CA. 
The  meeting  will  begin  at  1  p.m.  on 
September  28  and  continue  from  8  a.m. 
until  about  12  noon  on  September  29. 
This  Team  will  examine  the  causes 
which  have  led  to  a  failure  in  meeting 
spawning  escapement  objectives  for 
naturally  produced  Klamath  River  fall 
Chinook.  This  stock  has  been  below  its 
floor  spawning  escapement  level 
(35,000)  for  the  past  three  years. 

The  Sacramento  River  Fall  Chinook 
Review  Team  will  meet  on  September 
27, 1993,  in  the  Main  Conference  Room, 
Region  2  Headquarters  of  California 
Department  of  Fish  and  Game,  1701 
Nimbus  Road,  Rancho  Cordova,  CA.  The 
meeting  will  begin  at  9  a.m.  on 
September  27  and  continue  throughout 
the  day.  This  Team  will  examine  the 
causes  which  have  led  to  a  failure  in 
meeting  the  annual  spawning 
escapement  range  (122,000  to  180,000 
adults)  for  natural  and  hatchery- 
produced  Sacramento  River  fall  chinook 
over  the  past  three  years. 

FOR  FURTHER  INFORMATION  OR  FOR 
PERSONS  WISHING  TO  ATTEND,  PLEASE 
CONTACT:  John  Coon,  Staff  Officer, 
(Salmon),  Pacific  Fishery  Management 
Council,  Metro  Center,  suite  420,  2000 
SW.  First  Avenue,  Portland,  OR  97201; 
telephone:  (503)  326-6352. 

Dated:  September  21, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-23644  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  3510-22-P 


Patent  and  Trademark  Office 

Performance  Review  Board 

AGENCY:  Department  of  Commerce, 
Patent  and  Trademark  Office. 
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ACTION:  Announcement  of  Membership 
of  the  Patent  and  Trademark  Office 
Performance  Review  Board. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978, 5  U.S.C. 
4314(c)(4),  the  Patent  and  Trademark 
Office  is.  modifying  the  composition  of 
its  Performance  Review  Board  to 
achieve  the  maximum  possible  degree  of 
fairness  and  equity  in  the  process  of 
appraising,  rating  and  rewarding  the 
performance  of  senior  executives  and 
employees  in  the  Senior-Level  and 
Administratively-Determined  pay 
categories. 

This  notice  (1)  announces  the 
appointments  of  four  new  members  of 
the  Performance  Review  Board;  and  (2) 
establishes  rotational  term  limits  for 
each  member  to  assure  consistency, 
stability  and  objectivity  in  the 
performance  appraisal  process. 
ADDRESSES:  Comments  should  be 
addressed  to  Personnel  Officer,  Patent 
and  Trademark  Office,  Ofiice  of 
Personnel,  One  Crystal  Park,  Suite  700, 
Washington,  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Woodard  at  the  above  address 
or  telephone  (703)  305-8062. 
SUPPLEMENTARY  INFORMATION:  The  Patent 
and  Trademark  Office  Performance 
Review  Board  is  comprised  of  the 
following  individuals: 

Bradford  R  Huther,  Chairperson, 
Assistant  Commissioner  for  Finance 
and  Planning,  Patent  and  Trademark 
Office,  Washington,  DC  20231, 

Term — expires  September  30, 1994, 
John  F.  Terapane,  Jr.,  Director,  Patent 
Examining  Group  1200,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term— expires  September  30, 
1994, 

Carol  C.  Darr  (New  Member),  Acting 
General  Counsel.  Department  of 
Commerce,  Washin^on,  DC  20230, 
Term— expires  September  30, 1995, 

J.  David  Sams,  Chairman,  Trademark 
Trial  and  Appeal  Board,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term — expires  September  30, 
1994, 

Kathleen  J.  Charles,  Deputy  Assistant 
Secretary  for  Resource  Management, 
Bureau  of  Diplomatic  Security,  U.S. 
Department  of  State,  Washington,  DC 
20520,  Term — expires  September  30, 
1994, 

J.O.  Thomas  (New  Member),  Director, 
Patent  Examining  Group  1500,  Patent 
and  Trademark  Office,  Washington, 
DC  20231,  Term — expires  September 
30, 1995, 

Karl  E.  Bell  (New  Member),  Deputy 
Director  of  Administration,  National 
Institute  of  Standards  and 


Technology,  Gaithersburg,  MD  20899, 
Term — expires  September  30, 1995, 
Belkis  Leong-Hong  (New  Member), 
Director,  Information  Engineering 
Directorate,  Defense  Information 
Systems  Agency,  Center  for 
Information  Management,  Vienna,  VA 
22182,  Term— expires  September  30, 
1996, 

Gerald  R.  Lucas  (New  Member), 
Director,  Office  of  Civil  Rights, 
Department  of  Commerce, 
Washington,  DC  20520,  Term — 
expires  September  30, 1996. 

Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  93-23570  Filed  9-24-93;  8:45  am) 
BILUNQ  CODE  3510-16-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Government-owned  Inventions; 
Availability  for  Licensing 

AGENCY:  E)epartment  of  the  Navy,  DoD. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
fi'om  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231, 
for  $3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  firom  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  fix>m  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  Oc5cC3). 
Arlington.  Virginia  22217-5660, 
telephone  (703)  696—4001. 

Patent  5,136,818:  Method  of  Polishing 
Optical  Fibers;  filed  3  December  1991; 
patented  11  August  1992. 

Patent  5,159,054:  Synthesis  of 
Phthalonitrile  Resins  Containing 
Ether  and  Imide  Linkages:  filed  10 
January  1991;  patented  27  October 
1992. 

Patent  5,166,009:  Mixed  Polymer 
Electrolyte  and  Mixed  Polymer 


Electrolyte  Battery:  filed  28  March 
1991;  patented  24  November  1992. 
Patent  5,166,986:  Towed  Underwater 
Acoustic  Speed  Sensor:  filed  2  July 
1992;  patented  24  November  1992. 
Patent  5,177,644:  Tilt  Mechanism;  filed 
3  April  1991;  patented  5  January 
1993. 

Patent  5,182,496:  Method  and 
Apparatus  for  Forming  an  Agile 
Plasma  Mirror  Effective  as  a 
Microwave  Reflector;  filed  7  April 
1992;  patented  26  January  1993. 

Patent  5,183,740:  Flow  Immunosensor 
Method  and  Apparatus;  filed  23 
February  1990;  patented  2  February 
1993. 

Patent  5,183,779:  Method  for  Doping 
Gaas  with  High  Vapor  Pressure 
Elements;  filed  30  May  1991;  patented 
2  February  1993. 

Patent  5,185,131:  Leasing  Dye  Sensor  for 
Chemical  Vapors;  filed  6  December 
1991;  patented  9  February  1993. 

Patent  5,188,171:  Liquid-Crystal  Heat 
Valve  Controlled  with  Multiple 
Electrode  Pairs;  filed  22  June  1992; 
patented  23  February  1993. 

Patent  5,189,978:  Operating  at  Sea 
Island  Station;  filed  22  November 
1991;  patented  2  March  1993. 

Patent  5,190,447:  Hydraulic  Pump  with 
Integral  Electric  Motor;  filed  23  March 
1992;  patented  2  March  1993. 

Patent  5,190,624:  Electrorheological 
Fluid  Chemical  Processing;  filed  23 
November  1990;  patented  2  March 
1993. 

Patent  5,191,342:  Fix-Tracking  System: 
filed  6  August  1981;  patented  2  March 
1993. 

Patent  5,191,559:  Piezoelectric  Ceramic 
Hydrostatic  Sound  Sensor;  filed  5 
December  1990;  patented  2  March 
1993. 

Patent  5,192,379:  Densifying  and 
Stabilizing  Ingredient;  fil^  6 
November  1974;  patented  9  March 
1993. 

Patent  5,193,383:  Mechanical  and 
Surface  Force  Namo-Probe;  filed  11 
July  1990;  patented  16  March  1993. 
Patent  5,193,605:  Techniques  for 
Preparation  of  Ingot  Metallurgical 
Discontinuous  Composites;  filed  4 
November  1991;  patented  16  1993. 
Patent  5,193,826:  Face  Plate  Adapter  for 
a  Machine  Tool;  filed  24  June  1992; 
patented  16  March  1993. 

Patent  5,194,007:  Semiconductor  Laser 
Weapon  Trainer  and  Target 
Designator  for  Live  Fire;  filed  30  May 
1991;  patented  16  March  1993. 

Patent  5,194,181:  Process  for  Shaping 
Articles  Form  Electrosetting 
Compositions;  filed  11  September 
1989;  patented  16  March  1993. 

Patent  5,915,163:  Fabrication  and  Phase 
Tuning  of  an  Optical  Waveguide 
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Device;  filed  27  September  1991; 
patented  16  March  1993. 

Patent  5,196,690:  Optically  Powered 
Photomultiplier  Tube;  filed  18  June 
1991;  patented  23  March  1993. 

Patent  5,196.802;  Method  and 
Apparatus  for  Characterizing  the 
Quality  of  Electrically  Thin 
Semiconductor  Films;  Hied  24  April 
1990;  patented  23  March  1993. 

Patent  5.198,535:  Protective  Malaria 
Sporozoite  Surface  Protein 
Immunogen  and  Gene;  filed  10 
November  1991;  patented  30  March 
1993. 

Patent  5,198,667:  Method  and 

Apparatus  for  Performing  Scanning 
Tunneling  Optical  Absorption 
Spectroscopy;  filed  20  December 
1991;  patented  30  Mait:h  1993. 

Patent  5.198,783:  Optically  Controlled 
Active  Impedanr.e  Element 
Particularly  Suited  fora  Microwave 
Oscillator;  filed  28  February  1992; 
patented  30  March  1993. 

Patent  5,199,004:  Sealed  Acoustical 
Element  Using  Conductive  Epoxy; 
filed  28  May  1992;  patented  30  March 
1993. 

Patent  5,199.302:  Torpedo  Tube 
Differential  Pressure  Transducer;  filed 
26  September  1991;  patentetf  6  April 
1993. 

Patent  5,200,312:  Membrance  Based  Dot 
Immunoassay  and  Method  of  Use; 
filed  30  December  1991;  patented  6 
April  1993. 

Patent  5,200,572:  Ellipticaliy 
Elastomeric  Impulse  Energy  Storage 
and  Transfer  System:  filed  8  July 
1992;  patented  6  April  1993. 

Patent  5,200,620:  Electrostatic  Fiber 
Spreader  Including  a  Corona 
Discharge  Device;  filed  5  November 
1991;  patented  6  April  1993. 

Patent  5,202,026:  Combined  Centrifugal 
Force/Gravity  Gas/Liquid  Separator 
System;  filed  13  April  1992;  patented 
13  April  1993. 

Patent  5,202,367:  Epoxy  Self-Priming 
Topcoats;  filed  31  March  1992; 
patented  13  April  1993, 

Patent  5,202,661:  Method  and  System 
for  Using  Data  from  Fixed  and  Mobile 
Sensors;  filed  18  April  1991;  patented 
13  April  1992. 

Patent  5,205,162:  Underwater  Vehicle 
Launch  Performance  Test  Facility; 
filed  5  October  1992;  patented  27 
April  1993. 

Patent  5,205,922:  Formation  of  Pitting 
Resistant  Anodized  Films  on 
Aluminum;  filed  20  November  1990; 
patented  27  April  1993. 

Patent  5,206,456:  Ordnance  Thermal 
Battery;  filed  5  November  1990; 
patented  27  April  1993. 

Patent  5,206,502:  Laser  Radiation 
Detection  System;  filed  21  October 
1976;  patented  27  April  1993. 


Patent  5,213,212:  Magnetic  Stabilization 
of  Spooled  Fiber  Oiptic  Data  Links; 
filed  18  May  1989;  patented  25  May 
1993. 

Patent  5,214,433:  Two  Stage  Target 
Tracking  System  and  Method;  filed  17 
June  1992;  patented  25  May  1993. 

Patent  5,214,483:  Digital  Laser  Range 
Finder  Emulator;  filed  6  August  1992; 
patented  25  May  1993. 

Patent  5,218,517:  Translating  Wedge 
Heat  Sink;  filed  18  May  1992; 
patented  8  June  1993. 

Patent  5,222,181:  Fraunhofer  Line  Laser 
Transmitting  System;  filed  1  July 
1992;  patented  22  June  1993. 

Patent  5,222,233:  Method  for  Designing 
Relational  Database  Schemes  with  the 
Aid  of  a  Digital  Computer;  filed  9  July 
1990;  patented  22  June  1993. 

Patent  5,223,840:  Low  Cost  Radar  Target 
Simulator  for  Remote  Radar  Testing; 
filed  13  March  1992;  patented  29  June 
1993. 

Patent  5,225,366:  Apparatus  for  and  a 
Method  of  Growing  Thin  Films  of 
Elemental  Semiconductors;  filed  22 
June  1990;  patented  6  July  1993. 

Patent  Application  023,426:  Dual  Valve 
Plate  Two-way  Pressure  Relief  Valve; 
filed  23  March  1993. 

Patent  Application  046,254:  Variable 
Rate  Transfer  of  Optical  Information; 
filed  24  March  1993. 

Patent  Application  588,890:  Laser 
Addressed  Electrochormic  Light 
Valve:  filed  27  September  1990. 

Patent  Application  818,600:  Method  for 
Detecting  Biological  Toxins;  filed  8 
January  1992. 

Patent  Application  862,481: 
Radioactively  Labelled 
Macromolecules:  filed  2  April  1992. 

Patent  Application  876,151:  Extended 
Length  DigitaL  Correlator  Threshold 
Circuit;  filed  30  April  1992. 

Patent  Application  888,997: 

Combination  Winch  and  Stowage  Reel 
Assembly  for  Arrays  Towed  by 
Submarines:  filed  26  May  1992. 

Patent  Application  889,806:  Method  and 
Apparatus  for  Determining  Target 
Elevation  Angie,  Altitude  and  I^nge 
and  the  Like  in  a  Monopulse  Radar 
System  with  Reduced  Multipath 
Errors;  filed  29  May  1992. 

Patent  Application  889,920:  Method  & 
Apparatus  for  Generating  Sum  or 
Difference  Signals  Corresponding  to 
an  Apparent  Beam  in  a  Nomopulse 
Radar  System;  filed  29  May  1992. 

Patent  Application  897,628: 
Nanochannel  Filter;  filed  12  June 
1992. 

Patent  Application  905,703:  Radio 
Frequency  Cable  to  Optical  Fiber 
Cable;  fil^  29  June  1992. 

Patent  Application  906,093:  Method  and 
Apparatus  for  Controlling  Internal 
Rotation;  filed  29  June  1992. 


Patent  Application  906,344:  Polymers  of 
bis  (Ethynyistyryl)  Benzene  and 
Related  Monomers;  filed  30  June 
1992. 

Patent  Application  906,903: 
Interferometric  Jfiot  Tube  Deposit 
Measuring  Device;  filed  30  June  1992 

Patent  Application  908,100:  Universal 
Data  Signal  Interface  for  Underwater 
Vehicles;  filed  12  July  1992. 

Patent  Application  917,652:  Improved 
Composite  Fabrication  Procx}ss;  filed 
23  July  1992. 

Patent  Application  921,658:  Regulatable 
Field  Emitter  Device  and  Method  of 
Production  Thereof;  filed  30  July 
1992. 

Patent  Application  923,450: 
Polarization-Independent  Fiber  Optic 
Interferometric  Sensor  and  Arrays; 
filed  3  August  1992. 

Patent  Application  931,467:  An 
Electrocatalytic  Cathode  Device  and  a 
Method  for  Making  Such  a  Cathode; 
filed  21  August  1992. 

Patent  Application  932,685:  Embedded 
Fiber  Optic  Sensors;  filed  21  August 
1992. 

Patent  Application  937,765:  Optical 
Waveguides  by  Ion  Exchange;  filed  1 
September  1992. 

Patent  Application  940,057:  Sensor  for 
Ultra-Low  Concentration  Molecular 
Recognition:  filed  1  September  1992. 

Patent  Application  940,151:  A  Torpedo 
Tube  Hull  Liner  Cluster  and  Method 
for  Making  Same;  filed  3  September 
1992. 

Patent  Application  940,159:  Remotely 
Piloted  Vehicle  Control  and  Interface 
System;  filed  3  September  1992. 

Patent  Application  948,035:  Catheter 
System  and  Method  Using  Fluoride 
Fiber  Laser  and  Silica  Fiber;  filed  21 
September  1992. 

Patent  Application  948,561:  Method  for 
Bonding  a  Polyurethane  Molding 
Composition  to  a  Cable  Jacket  of  an 
Olefin/Ester  Interpolymer;  filed  23 
September  1992. 

Patent  Application  950,362:  Two-Step 
Method  Constructing  Large-Area 
Facilities  and  Small- Area 
Intrafacilities  Equipments  Optimized 
by  User  Population  Density;  filed  24 
September  1992. 

Patent  Application  953,390:  Plasma 
Treatment  of  Glass  Surfaces;  filed  30 
September  1992. 

Patent  Application  953,605:  Pulse 
Discharge  Laser  With  Passive  ARC 
Protection;  filed  30  September  1992. 

Patent  Application  953,697;  Low- 
Damage  Multilayer  Coatings  for  the 
Soft  X-Ray  Region;  filed  30  September 
1992. 

Patent  Application  955,208:  Submarine 
External  Hydraulic  Fluid-Isolation  - 
System;  filed  1  October  1992. 
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Patent  Application  055,799:  Detonation 
Through  Solid-State  Explosive  Fiber 
Bundle;  Hied  2  October  1992. 

Patent  Application  955,800:  Modified 
Channel  Effect  for  Solid  Explosive 
Detonation  Waves;  filed  2  October 
1992. 

Patent  Application  956,327:  Relative 
Motion  Pinwheel;  filed  5  October 
1992. 

Patent  Application  966,478:  Wrench  for 
Installing  an  Electrical  Connector; 
filed  26  October  1992. 

Patent  Application  968,872:  Preparation 
of  Permanent  Photowritten  Optical 
Diffraction  Gratings  in  Irradiated 
Glasses;  filed  30  October  1992. 

Patent  Application  968,880:  Continuous 
Wave  Modelocked  Laser;  filed  30 
October  1992. 

Patent  Application  970,312:  3  Point 
Elbow  Splint  to  Treat  Flexion 
Contractures  About  Limb  Synovial 
Hinge  Joints;  filed  2  November  1992. 
Patent  Application  972,339:  Constant 
Probability  Data  Fusion  System;  filed 
6  November  1992. 

Patent  Application  978,550:  High 
Pressure  Wire  Splice  Sealing  Sleeve; 
filed  19  Novemter  1992. 

Patent  Application  983,957:  Positive 
Displacment  Rotary  Pump;  filed  1 
December  1992. 

Patent  Application  999,629: 
Electochemical  Process  and  Product 
Therefrom;  filed  31  December  1922. 
Dated:  16  September  1993 
Michael  P.  Rummei, 

LCDft,  JAGC,  USN  Federal  Register  Liaison 
Officer. 

IFR  Doc.  93-23509  Filed  9-24-93;  8:45  ami 
BILUNO  COOE  3810-AE-M 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretaiy  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Copies  of  patent  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  EXD  20231,  for 
$3.00  each.  Request  for  copies  of  patents 
must  include  the  patent  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  00CC3), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 


Patent  4,932,880:  Low-Cost  Sound 
Related  Trainer;  filed  7  April  1989; 
patented  12  June  1990. 

Dated:  September  16, 1993. 

Michael  P.  Riunmel, 

LCDR.  fAGC.  USN  Federal  Register  Liaison 
Officer. 

IFR  Doc.  93-23513  Filed  9-24-93;  8:45  am) 
BILUNO  CODE  3810-AE-M 

Intent  to  Grant  Exclusive  Patent 
License;  Extrema  Products,  Inc. 

AGENCY:  Elepartment  of  the  Navy,  DoD. 
ACTION:  Intent  to  grant  exclusive  patent 
license;  Extrema  Products,  Inc.  a  wholly 
owned  subsidiary  of  Edge  Technologies, 
Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Extrema  Products.  Inc.,  a  wholly 
owned  subsidiary  of  Edge  Technologies, 
Inc.,  a  revocable,  nonassignable, 
exclusive  license  in  the  United  States  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  No. 
4,378,258  entitled  “Conversion  Between 
Magnetic  Energy  and  Mechanical 
Energy”. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Chief  of  Naval  Research  (Code 
OOCC3),  Ballston  Tower  One, 
Arlington,  Virginia  22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Chief  of  Naval  Research  (Code  OOCC3), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  September  16. 1993. 

Michael  P.  Rummei, 

LCDR,  JAGG,  USN,  Federal  Register  Liaison 
Officer. 

IFR  Doc.  93-23511  Filed  9-24-93;  8:45  ami 
BILUNO  COOE  3810-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement” 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 


of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  (Operation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/JA(EU)-68, 
for  the  transfer  of  562  kilograms  of 
uranium  containing  106.78  kilograms  of 
the  isotope  uranium-235  (approximately 
19  percent  enrichment)  from  the  Federal 
Republic  of  Germany  to  Japan  for 
fabrication  of  fuel  for  the  JOYO  research 
reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  deterfhined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  D.C.  on  September 
20. 1993. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy,  Office  of  Arms  Control  and 
Nonproliferation. 

IFR  Doc.  93-23629  Filed  9-24-93;  8:45  am) 
BILLING  COOE  645<M>1-M 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-939-000,  et  al.] 

Florida  Power  &  Light  Company,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

September  20, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  and  Light  Company 

IDocket  No.  ER93-939-0001 
Take  notice  that  Florida  Power  & 

Light  Company  (FPL),  on  September  10, 
1993,  tendered  for  filing  the  AES  Cedar 
Bay  Parallel  Operation  Agreement 
Between  Florida  Power  &  Light 
Company  and  Jacksonville  Electric 
Authority.  The  Agreement  provides  for 
parallel  operation  of  the  systems  of  FPL 
and  the  Jacksonville  Electric  Authority 
(JEA)  in  order  to  accommodate  the 
purchase  by  FPL  of  capacity  and  energy 
from  the  Cedar  Bay  cogeneration 
facility.  Under  the  Parallel  Operation 
Agreement  FPL  and  JEA  are  obligated  to 
install,  develop,  implement,  and 
maintain  the  equipment  and  procedures 
necessary  to  accomplish  the  connection 
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of  FPL’s  and  JEA’s  control  areas  of  the 
Cedar  bay  interconnection  point. 

FPL  states  that  copies  of  the  filing 
were  served  upon  the  Jackson  Electric 
Authority  and  the  Florida  Public 
Service  Commission. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Electric  Energy,  Inc. 

(Docket  Nos.  ER93-950-000  and  ACg3-214- 
000] 

Take  notice  that  on  September  9, 

1993,  Electric  Energy,  Inc.  (EEInc.)  filed 
a  Letter  Agreement  between  EEInc.  and 
the  Department  of  Energy  of  the  United 
States  of  America  (DOE)  and  a  Letter 
Agreement  between  E^nc.  and  its 
Sponsoring  Companies,  which  are 
Central  Illinois  Public  Service 
Company,  Illinois  Power  Comptany, 
Kentucky  Utilities  Company  and  Union 
Electric  Company.  EEInc.  states  that  the 
Letter  Agreements  with  DOE  and  the 
Sponsoring  Companies  address  the 
establishment  of  Voluntary  Employee 
Benefit  Associations  (VEBA)  trusts  and 
recovery  of  revenue  to  fund  such  trusts 
in  connection  with  the  implementation 
of  SFAS  106  by  EEInc.  EElna  seeks  a 
waiver  or  increase  of  the  revenue  cap 
applicable  to  revenue  fi'om  DOE  and  the 
Sponsoring  Companies  to  allow  for  the 
recovery  of  the  SFAS  106  transition 
obligation  and  funding  of  the  VEBA 
trusts  for  past  and  current  accrued  but 
unfunded  amounts  without  the  need  to 
increase  the  cap  level. 

EEInc.  also  seeks  approval  of  the 
accounting  treatment  of  the  SFAS  106 
related  revenue  and  expenses,  including 
recovery  of  expenses  associated  with  the 
accounting  for  postretirement  benefits 
other  than  pensions  on  an  accrual  basis 
and  recovery  of  EEInc. ’s  SFAS  106 
transition  obligation.  The  accounting 
issues  have  been  docketed  under  Docket 
No.  AC93-214-000. 

Copies  of  the  filing  were  served  upon 
DOE  and  the  Sponsoring  Companies. 
Copies  are  also  available  for  inspection 
at  EEInc. ’s  ofiice  in  Joppa  Illinois. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montenay  Montgomery  Limited 
Partnership 

(Docket  No.  ER93-951-0001 

Take  Notice  that  Montenay 
Montgomery  Limited  Partnership 
(“MMLP”),  on  September  14, 1993, 
tendered  for  filing  its  FERC  Electric 
Service  Tariff  No.  1. 

Copies  of  the  filing  were  served  upon 
MMLP’s  purchaser,  Philadelphia 
Electric  Co. 


Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Citizens  Utilities  Company 

(Docket  No.  ER93-889-0001 

Take  notice  that  on  August  24, 1993, 
Citizens  Utilities  Company  (CitizensJ 
tendered  for  filing  a  letter  agreement 
with  Vermont  Electric  Cooperative 
(VEC).  Citizens  states  that  said 
agreement  relates  to  a  "backup” 
transmission  service  that  Citizens  has 
been  providing  under  various  oral 
understandings  since  May  1986  relating 
to  the  Brownington  Road  load  of  the 
VEC.  Citizens  Either  states  that  the 
letter  agreement  reflects  an  amendment 
to  the  prior  oral  understandings  which 
(1)  changes  the  method  of  deriving  the 
charge  for  the  service;  and  (2)  reduces 
the  charge  for  1993. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Philadelphia  Electric  Company 

(Docket  No.  ER93-936-<XX)I 

Take  notice  that  on  September  9, 

1993,  Philadelphia  Electric  Company 
(PE)  tendered  for  filing  under  section 
205  of  the  Federal  Power  Act  and  part 
35  of  the  regulations  issued  thereunder, 
an  Agreement  between  PE  and 
Northeast  Utilities  Service  Company 
(NU)  dated  August  27, 1993. 

PE  states  that  the  Agreement  sets  forth 
the  terms  and  conditions  for  the  sale  of 
system  energy  which  it  expects  to  have 
available  for  sale  firom  time  to  time  and 
the  purchase  of  which  will  be 
economically  advantageous  to  NU.  In 
order  to  optimize  the  economic 
advantage  to  both  PE  and  NU,  PE 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effective  on 
September  10, 1993. 

PE  states  that  a  copy  of  this  filing  has 
been  sent  to  NU  and  will  be  furnished 
to  the  Pennsylvania  Public  Utility 
Commission,  the  Connecticut 
Department  of  Public  Utilities,  the 
Commonwealth  of  Massachusetts 
Department  of  Public  Utilities  and  the 
New  Hampshire  Public  Utility 
Commission. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

(Docket  No.  ER93-935-0001 

Take  notice  that  on  September  8, 

1993,  Western  Resources,  Inc.  (WIU) 
tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
232  to  the  City  of  DeSoto,  Kansas. 


Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  \ 

Standard  Paragraphs 
E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-23533  Filed  9-24-93;  8:45  am] 
BH.UNG  CODE  6717-01-M 


[Docket  Nos.  ER93-959-000  et  aL) 

Tampa  Electric  Company  et  al.; 

Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

September  21, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Company 

(Docket  No.  ER93-959-0001 
Take  notice  that  on  September  17, 
1993,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a 
Transmission  Service  Agreement  with 
Aubumdale  Power  Partners,  Limited 
Partnership  (Aubumdale).  The 
Transmission  Service  Agreement 
provides  for  the  transmission  of  power 
by  Tampa  Electric  firom  Aubumdale’s 
cogeneration  facility  to  points  of 
interconnection  between  the  Tampa 
Electric  and  Florida  Power  Corporation 
transmission  systems. 

Tampa  Electric  also  tendered  for  filing 
in  Interconnection  Agi*eement  with 
Aubumdale. 

Tampa  Electric  proposes  an  effective 
date  of  Febmary  3, 1994,  and  therefore 
seeks  waiver  of  the  Commission’s  notice 
retirements. 

Copies  of  the  filing  have  been  served 
on  Aubumdale  and  the  Florida  Public 
Service  Commission. 

Comment  date:  October  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Idaho  Power  Company 

(Docket  No.  ER93-842-0001 
Take  notice  that  on  September  8. 

1993,  Idaho  Power  Company  (Idaho) 
tendered  for  filing  revis^  copies  of 
Exhibit  2  to  the  Agreement  for 
Transmission  and  Finning  Services 
between  Idaho  and  Portland  General 
Electric  Comrany. 

Comment  date:  October  5, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service 
Corporation  on  Behalf  of  West  Penn 
Power  Company 

[Docket  No.  ER93-953-OOOi 
Take  notice  that  on  September  15, 
1993,  Allegheny  Power  Service 
Corporation  on  behalf  of  West  Pmin 
Power  Company  filed  Supplement  No.  3 
to  West  Penn  Power  Company’s 
Wholesale  Customer  Rate  Chwge  and 
requested  the  Commission  to  accept  a 
new  Electric  Service  Agreement  for  The 
Borough  of  Chambersburg.  The 
Agreement  clarifies  minor  issues  related 
to  the  proviskm  of  coincident  peak 
billing  services.  Supplement  No.  3  also 
addressed  minor  revenue  neutral 
changes  are  proposed  for  an  existing 
schedule  and  efiects  an  automatic  tax 
adjustment  agreed  to  by  all  affected 
wholesale  customers. 

A  copy  of  the  filing  has  been  provided 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Conqmny 
(Docket  No.  ER93-854-000) 

T^e  notice  that  on  September  16, 
1993,  Southern  CaHfomia  Edison 
Company  (Edison)  tendered  for  filing 
additional  information  which  was 
requested  by  the  Commission  Staff  in 
Do^et  No.  ER93-8S4-000,  an 
agreement  between  Edison  and  the  Qty 
of  Vernon  (Vernon)  under  Commission 
Rate  Schedule  154,  which  contains  the 
terms  and  conditions  of  the  purchase  of 
Replacement  Capacity  in  1993  by 
Vernon  from  Edison. 

Copies  of  this  filing  were  served  upon 
the  Ptiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  5. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Gulf  States  Utilities  Company 
(Docket  No.  ER93-960-0001 

Take  notice  that  Gulf  States  Utilities 
Company  (Gulf  States),  on  September 

17, 1993,  tendered  for  filing  a  Letter 


Agreement  between  Gulf  States  and  Sam 
Rayburn  G&T  Electric  Cooperative,  Inc. 
(SRC&T),  signed  on  September  10  and 

13. 1993,  respectively,  by  Gulf  States 
and  SRG&T  (Letter  of  Agreement) 
supplementing  the  Agreement  for 
Special  Requirements  Wholesale 
Electric  Service  between  Gulf  States  and 
SRG&T,  Rate  Schedule,  FERC  No.  162. 
The  Letter  Agreement  extends  Gulf 
States’  wholesale  service  to  SRG&T 
through  at  least  December  31,  2001. 

Gulf  States  requests  an  effective  date 
for  the  Letter  of  Agreement  of  October 

1. 1993,  and  requests  a  waiver  of  the 
notice  requirements  of  the  Federal 
Power  Act  and  the  Conunission’s 
regulations  in  order  to  allow  such 
effective  date. 

A  copy  of  the  filing  was  served  upon 
SRG&T,  the  purchaser  under  the  rate 
schedule. 

Comment  date:  October  5, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conrunission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385,214).  All  such  motions  or  protests 
should  be  filed  on  oc  before  the 
conoment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  niake 
protestants  parties  to  the  {H’oceedii^. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

(FR  Doc.  93-23559  Filed  9-24-93;  8:45  ami 
BILUNG  COOE  SMT-Ot-M 


[Docket  No.  CP92-151-001] 

Algonquin  Gas  Transmisston 
Company;  Application 

September  21, 1993. 

Take  notice  that  on  September  10, 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin),  1284  Soldiers 
Field  Road,  Boston,  Massachusetts 
02135,  filed  an  application  under 
Section  7  of  the  Natural  Gas  Act 
requesting  authority  to  amend  the 
certificate  of  public  convenience  and 
necessity  issues  to  it  on  August  4, 1992 


(Order)  in  Docket  No.  CP92-1 51-000 
(60  FERC  1  61,125  (1992)).  Algonquin 
proposes  to  provide,  for  an  interim 
period  at  a  reduced  initial  rate,  the 
service  for  Southern  Connecticut  Gas 
Company  (Southern  Connecticut) 
authorized  by  the  Order  using  facilities 
Algonquin  expects  to  have  completed 
by  the  scheduled  commencement  date 
of  November  1. 1993.  Algonquin  states 
that  upon  the  completion  of  the 
remaining  authorized  facilities,  an 
initial  rate  for  the  full  cost  of  service 
shall  go  into  effect. 

Algonquin  says  that  it  will  complete 
construction  of-the  1.9  miles  of  3^inch 
pipeline  loop  in  time  to  begin  service  to 
Southern  Connecticut  on  November  1, 
1993.  Southern  Connecticut  has  notified 
Algonquin,  however,  that  it  has  been 
unable  to  obtain  a  zcming  variance 
necessary  for  the  constructicHi  of  the 
building  to  house  its  pressure  regulating 
and  heating  equipment.  As  a  result  of 
this  delay,  Algonquin  will  not  complete 
its  rebuilding  of  metering  and  piping 
equipment  in  the  existing  Nor^  Haven 
Meter  Station  on  November  1, 1993. 
Although  Algonquin  will  be  able  to 
deliver  the  full  certificated  volume  of 
service  on  an  interim  basis,  until  the 
station  rebuild  is  complete,  Algonquin 
will  be  unable  to  provide  both  high  and 
low  pressure  deliveries  in  North  Haven. 

Algonquin  proposes  to  charge  an 
interim  initial  rate  calculated  using  the 
same  general  methodology  that  was 
used  in  the  Order  to  approve 
Algonquin’s  current  initial  rate,  but 
with  the  cost  of  the  rebuild  of  the  North 
Haven  Meter  Station  removed.  This 
interim  initial  rate  will  remain  in  effect 
until  construction  at  the  North  Haven 
Meter  Station  is  complete,  currently 
estimated  to  be  no  later  than  November 

1, 1994.  At  that  time,  an  initial  rate 
based  on  the  full  certificated  facilities 
for  Rate  Schedule  X-39  will  go  into 
effect. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
amendment  should  on  or  before  October 
12, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  w  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beccune  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  3,  7.  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
Filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  motion  for 
leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Algonquin  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  93-23532  Filed  9-24-93;  8:45  am) 
BILLING  CODE  S717-01-M 


[Docket  Na  RP93-187-001] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  21, 1993. 

Take  notice  that  on  September  17. 
1993,  Equitrans.  Inc.  (Equitrans) 
tendered  for  Hling  as  part  of  its  FERC 
Gas  Tariff,  First  Revisit  Volume  No.  1, 
the  following  proposed  tariff  sheets: 

Substitute  First  Revised  Sheet  No.  203 

First  Revised  Sheet  No.  304 

First  Revised  Sheet  No.  305 

First  Revised  Sheet  No.  306 

First  Revised  Sheet  No.  314 

First  Revised  Sheet  No.  321 

First  Revised  Sheet  No.  329 

First  Revised  Sheet  No.  336 

First  Revised  Sheet  No.  341 

First  Revised  Sheet  No.  342 

Equitrans  states  that  this  Hling  is 
intended  to  correct  certain  errors  and 
omissions  in  its  September  2, 1993 
filing  in  Docket  No.  RP93-1 87-000. 
Equitrans  has  discovered  that  an  error 
appears  on  First  Revised  Sheet  No.  203 
included  with  the  September  2  Hling 
concerning  the  deHnition  of  billing 
demand  in  Section  1.22  of  the  General 
Terms  and  Conditions.  Equitrans  is 
including  for  filing  Substitute  First 
Revised  Sheet  No.  203  which  corrects 
the  error,  and  comports  with  the  manner 
in  which  billing  determinants  for 
transportation  were  calculated  in  the 
rate  filing.  In  addition,  Equitrans  is 


submitting  certain  revised  sheets  to  its 
pro  forma  service  agreements  which 
reflect  the  levels  of  transportation 
shrinkage  and  storage  loss  retention 
which  were  included  in  the  Docket  No. 
RP93-187  filing.  Equitrans  states  these 
sheets  were  inadvertently  omitted  from 
the  September  2  filing. 

Equitrans  requests  that  the  enclosed 
sheets  reflecting  these  corrections  be 
accepted  for  filing,  and  that  the  sheets 
be  given  an  effective  date  of  October  1, 
1993,  to  correspond  with  the  proposed 
effective  date  of  the  rate  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  September 
28, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretofy. 

(FR  Doc.  93-23527  Filed  9-24-93;  8:45  amj 
BILUNQ  CODE 


Pocket  No.  RP93-62-000] 

Equitrans,  Inc.;  Informal  Settlement 
Conference 

September  21, 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Thursday,  September  30, 
1993,  at  10  a.m.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Hollis  J.  Alpert  at  (202)  208- 
0783  or  Arnold  H.  Meltz  at  (202)  208- 
2161. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-23528  Filed  9-24-93;  8.45  ami 
BILUNG  CODE  C717-01-M 


[Docket  No.  CP93-722-4)00] 

Northern  Natural  Gas  Company; 
Request  Under  Blanket  Authorization 

September  21, 1993. 

Take  notice  that  on  September  14, 
1993,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-722-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  and 
operate  a  new  delivery  point  and 
appurtenant  facilities  to  ultimately 
accommodate  natural  gas  deliveries 
located  near  Chisholm.  Minnesota, 
under  Northern’s  blanket  certificate 
issued  in  Docket  No.  CP82— 401-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Northern  proposes  to 
construct  the  new  delivery  point  to 
permit  deliveries  to  Northern  Minnesota 
Utilities  for  redelivery  to  the  community 
described  above. 

Northern  estimates  the  annual 
volumes  to  be  delivered  through  this 
point  at  10,700  Mcf  and  estimates  the 
construction  cost  of  the  facilities  to  be 
$25,000. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-23530  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  e717-01-«ll 


Pocket  No.  CP93-728-000] 

Northwest  Pipeline  Corporation; 
Request  Under  Blanket  Authorization 

September  21, 1993. 

Take  notice  that  on  September  15, 
1993,  Northwest  Pipeline  Corporation 
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(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  fil^  in  Docket  No. 
CP93-728-000  a  request  pursuant  to 
§§  157.205, 157.211  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  two  meter  stations 
in  King  County,  Washington,  to  add  the 
new  meter  stations  as  delivery  points 
and  to  reallocate  firm  service  among 
various  delivery  points  under  its  Rate 
Schedule  ODL-l  service  agreement  with 
Washington  Natural  Gas  Company 
(Washington  Natural)  pursuant  to  its 
blanket  certificate  issued  in  Docket  No. 
CP82-433  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Northwest  proposes  the  construction 
and  operation  of  the  Black  Diamond  and 
Maple  Heights  meter  stations  to 
accomntodate  existing  and  projected 
Hrm  delivery  obligations  to  Washington 
Natural.  Northwest  states  that  the  total 
cost  to  construct  the  two  meter  stations 
is  estimated  to  be  approximately 
$692,075.  Further,  Northwest  states  that 
it  will  own  only  the  mainline  tap 
facilities  and  fee  properties  and 
Washington  Natural  will  own  the 
remainder  of  the  proposed  metering 
facilities,  but  that  Northwest  will 
operate  the  complete  new  meter  stations 
as  part  of  its  open-access  interstate 
pipeline  system. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  in.stant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  93-23529  Filed  9-24-93;  8:45  ani| 
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Plocket  No.  TIII94-t-«-4)011 ' 

Tennessee  Gas  Pipeline  Co.,  Proposed 
Changes  in  FERC  Gas  Tariff 

September  21, 1993. 

Take  notice  that  on  September  17, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 

30  and  Original  Volume  No.  2, 

Sixteenth  Revised  Sheet  No.  10  and 
Third  Revised  Sheet  No.  lOA,  with  a 
proposed  effective  date  of  October  1. 
1993. 

Consistent  with  the  Commission’s 
order  issued  on  August  31, 1993  in 
Docket  Nos.  RP93-151  and  RP93-160, 
Tennes.see  states  that  the  purpose  of  this 
filing  is  to  amend  its  previously  filed 
Sheet  No.  30  to  remove  the  estimated 
pricing  differentials  from  its  GSR 
sun;harge  and  to  remove  the  Bastian  Bay 
Facilities  Oiarge.  Additionally, 
Tennessee  has  corrected  a  typographical 
error  and  corrected  the  pagination  on 
Sheet  Nos.  10  and  lOA. 

Tennessee  states  that  copies  of  the 
filing  are  being  mailed  to  all  customers 
and  affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
28, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-23525  Filed  9-24-93;  8;45  am| 
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pocket  No.  TM94-1-18-001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

.September  21, 1993. 

Take  notice  that  on  September  17, 
1993,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  Substitute  Third  Revised  Sixth 
Revised  Sheet  No.  11  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  2-A: 

Texas  Gas  states  that  the  substitute 
tariff  sheet  is  being  filed  to  correct  an 
omission  which  appeared  as  a  result  of 
a  software  printing  error  on  Third 
Revised  Sixth  Revised  Sheet  No.  11  in 


Texas  Gas’s  FERC  ACA  Unit  Charge 
filing  dated  August  31, 1993,  in  D^ket 
No.  TM94-1-18-000. 

Texas  Gas  states  that  copies  of  the 
substitute  tariff  sheet  are  being  mailed 
to  Texas  Gas’s  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
befflre.  September  28, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  w'ill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-23524  Filed  9-24-93;  8:45  ami 
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[Docket  No.  RP93-162-0011 

Transcontinental  Gas  Pipe  Line  Corp., 
Tariff  Filing 

.September  21, 1993. 

Take  notice  that  on  September  15, 
1993,  Transcontinental  Gas  FMpe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  264,  with  a  proposed  effective 
date  of  September  1, 1993. 

TGPL  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission’s  order  issued  August  31, 
1993,  in  the  instant  docket,  which  order 
required  that  TGPL  revise  the  cash  out 
provisions  of  its  tariff  to  reflect  that 
Pipeline  Interconnect  Balancing 
Agreement  imbalance  amounts  will  flow 
through  its  cash  out  account. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  interested  parties  to 
Docket  No.  RP93-162. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NK, 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
28, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  93-23526  Filed  9-24-93:  8:45  ami 
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pocket  No.  CP93-71 1-000] 

Trunkline  Gas  Company;  Application 

September  21, 1993. 

Take  notice  that  on  September  9, 

1993,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston^ 
Texas  77251-1642,  filed  in  Docket  No. 
CP93-711-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
natural  gas  transportation  services 
provided  to  Southern  Natural  Gas 
Company  (SONAT),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Trunkline  specifically  requests 
authority  to  abandon  interruptible 
transportation  service  provided  to 
SONAT  pursuant  to  Tnmkline’s  Rate 
Schedules  T-84  and  T-90.  Trunkline 
indicates  that  under  Rate  Schedule  T- 
84,  Trunkline  receives  up  to  16,000  Mcf 
of  natural  gas  per  day  for  SONAT’s 
account  from  the  interconnection 
between  Trunkline  and 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Waller  County,  Texas, 
and  fram  the  interconnections  with 
Texas  Eastern  Transmission  Corporation 
in  Allen  and  Beauregard  Parishes, 
Louisiana,  and  redelivers  the  gas  to 
SONAT  at  the  interconnection  between 
Trunkline  and  SONAT  in  St.  Mary 
Parish,  Louisiana.  Trunkline  states  that 
under  Rate  Schedule  T-90,  Trunkline 
receives  up  to  30,000  Mcf  of  natural  gas 
per  day  for  SONAT’s  account  from  the 
interconnection  between  Trunkline  and 
Natural  Gas  Pipeline  Company  of 
America  in  Cameron  Parish,  Louisiana, 
and  redelivers  the  gas  to  SONAT  at  the 
interconnection  between  Trunkline  and 
SONAT  in  St.  Mary  Parish,  Louisiana. 
According  to  Trunkline,  Trunkline  and 
SONAT  mutually  agreed  by  letter  dated 
August  3, 1993,  to  terminate  the 
agreements  embodied  in  Rate  Schedules 
T-84  and  T-90,  effective  September  1, 
1993.  Trunkline  indicates  in  its 
application  that  no  facilities  are 
proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
12, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157,10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 

Lois  O.  Cashell, 

Secretary. 

IFR  Doc.  93-23531  Filed  9-24-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4736-4] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  Valley  Metals  and 
Opportunity  To  Comment 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 


civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a  » 
Class  I  or  Class  II  penalty  proceeding. 

EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA’s  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 

40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  n  proceeding, 
and  the  Procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Valley  Metals,  located 
at  1357  Pioneer  Way,  El  Cajon, 

California;  EPA  Docket  No.  CWA-IX- 
FY93-45;  filed  on  Septebmer  17, 1993, 
with  Mr.  Steven  Armsey,  Regional 
Hearing  Clerk.  U.S.  EPA,  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1389; 
proposed  penalty  of  $125,000  for  failure 
to  comply  with  the  categorical 
pretreatment  standards  and 
requirements  for  existing  source  metal 
finishers  (40  CFR  part  433),  existing 
source  nonferrous  metal  formers  (40 
CFR  part  471).  and  the  genteral 
pretreatment  standards  (40  CFR  part 
403). 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA’s  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 
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Dated:  September  16, 1993. 

Steve  Pardick, 

Acting  Director,  Water  Management  Division. 
IFR  Doc.  93-23584  Filed  9-24-93;  8:45  ami 
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[AD-FRL-4736-71 

Clean  Air  Act;  Contractor  Access  to 
'Confidential  Business  Information 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 
confidential  business  information  to 
contractors. 

SUMMARY:  The  EPA  intends  to  transfer 
confidential  business  information  (CBI) 
collected  from  the  pesticides 
manufacturing  industry  to  two  new 
contractors.  The  information  being 
transferred  was  collected  or  will  be 
collected  under  the  authority  of  section 
308  of  the  Clean  Water  Act  (CWA). 
Transfer  of  the  information  will  allow 
the  contractors  to  assist  the  EPA  in 
developing  air  emission  standards 
under  the  Clean  Air  Act  (CAA). 
Interested  persons  may  submit  ’ 
comments  on  this  intended  transfer  of 


information  to  the  addresses  noted 
below. 

OATES:  Comments  on  the  transfer  of  data 
must  be  received  on  or  before  October 
12, 1993. 

ADDRESSES:  Comments  on  the  transfer  of 
data  collected  under  section  308  of  the 
CWA  may  be  sent  to  Mary  Rubin, 

Energy  Branch,  Engineering  and 
Analysis  Division  (WH-552),  Office  of 
Science  and  Technology,  U.S.  EPA,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  uses  of  the  CBI 
collected  under  CWA  authority,  contact 
Lalit  Banker  at  (919)  541-5420, 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA,  Research  Triangle 
Park,  NC  27711. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
intends  to  transfer  information, 
including  CBI,  to  two  new  contractors: 
Research  Triangle  Institute  (RTI),  Post 
Office  Box  12194,  Research  Triangle 
Park,  NC  27709  and  Pacific 
Environmental  Services  (PES),  Post 
Office  Box  12077,  Research  Triangle 
Park,  NC,  27709. 


The  information  being  transferred 
consists  of  information  previously 
collected  by  the  Office  of  Science  and 
Technology  to  support  the  development 
of  effluent  limitations  guidelines  under 
the  CWA  for  the  pesticides 
manufacturing  industry. 

More  specifically,  the  information 
being  transferred  to  the  contractors 
includes  the  following  information 
collected  under  the  authority  of  section 
308  of  the  CWA:  Information  collected 
through  questionnaires  and  surveys  of 
the  industry;  all  joint  EPA-industry 
studies;  site  visit  reports;  monitoring 
and  test  data;  test  reports  and  sampling 
episode  reports;  and  analytical 
summaries  of  this  information  and  data. 

The  EPA  also  intends  to  transfer  to 
RTI  and  PES  all  information  listed 
above  (including  CBI]  that  may  be 
collected  or  developed  in  the  future 
under  the  authority  of  section  308  of  the 
CWA.  This  information  is  necessary  to 
enable  RTI  and  PES  to  carry  out  the 
work  required  by  their  contracts  to 
support  EPA’s  development  of  air 
regulations  for  the  pesticides 
manufacturing  industry. 


EPA  office  receiving  support 

Contractor 

Contract  No. 

Type  of  support 

OAR/OAQPS/ESD  . 

OAR/OAQPS/ESD  . 

RTI,  Research  Triangle  Peirk,  NC  . 

PES,  Research  Triangle  Park,  NC . 

68-D1-0143 

68-D1-0116 

Economic. 

Technical. 

In  the  case  of  information  claimed  to 
be  proprietary  and,  therefore, 
confidential,  all  regulations  and 
confidentiality  agreements  apply.  This 
transfer  would  not  affect  the  status  of 
this  information  as  information  claimed 
to  be  proprietary.  The  relevant  contracts 
contain  all  confidentiality  provisions 
required  by  EPA’s  confidentiality 
regulations  (40  CFR  2.301(h)(2-3)  and 
40  CFR  2.302(h)(2-3)).  Persons  under 
contract  to  the  EPA  to  perform  work  for 
the  EPA  may  be  designated  authorized 
representatives  if  such  designation  is 
necessary  for  the  contractor  to  carry  out 
the  work  required  by  the  contract.  The 
following  conditions  apply  when 
information  claimed  to  be  confidential 
is  provided  to  a  designated  contractor: 

(1)  The  authorized  contractor 
representative  and  its  employees  (a) 
may  use  such  confidential  information 
only  for  the  purposes  of  carrying  out  the 
work  requir^;  (b)  must  refirain  from 
disclosing  the  information  to  anyone 
other  than  the  EPA  without  having 
received  from  the  EPA  prior  written 
approval  of  each  afi^ected  business  or  of 
an  EPA  legal  office,  and  (c)  must  return 
to  the  EPA  all  copies  of  the  information 


(and  any  abstracts  or  excerpts 
therefrom)  upon  request  or  whenever 
the  information  is  no  longer  required  for 
the  p^formance  of  the  work. 

(2)  The  authorized  contractor 
representative  must  obtain  a  w'ritten 
agreement  firom  each  of  its  employees 
who  will  have  access  to  the  information 
to  honor  the  above-noted  limitations.  A 
copy  of  each  such  agreement  must  be 
furnished  to  the  EPA  before  access  is 
permitted. 

(3)  The  authorized  contractor 
representative  must  agree  that  the 
conditions  in  the  contract  concerning 
the  use  and  disclosure  of  confidential 
business  information  are  included  for 
the  benefit  of,  and  shall  be  enforceable 
by  both  the  EPA  and  any  affected 
business  having  a  proprietary  interest  in 
the  information. 

In  accordance  with  those  regulations, 
companies  who  have  submitted 
information  claimed  to  be  confidential 
have  until  October  12, 1993  to  comment 
on  EPA.’s  proposed  transfer  of  this 
information  to  RTI,  Research  Triangle 
Park,  NC,  and  PES,  Research  Triangle 
Park,  NC,  for  the  purposes  outlined 
above.  The  EPA  welcomes  comment  on 


this  proposed  transfer  to  these 
designated  EPA  contractors. 

Dated:  September  17, 1993. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  93-23586  Filed  9-24-93;  8:45  am| 
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[OPPTS-140213;  FRL-4643-61 

Access  to  Confidential  Business 
information  by  Shepard  Patterson,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Shepard  Patterson,  Inc. 

(SHP)  of  Silver  Spring,  Maryland,  for 
access  to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  11, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD;  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
EPA  contract  number  68-D3-0058. 
contractor  SHP  of  1010  Wayne  Ave., 
Suite  440.  Silver  Spring,  MD  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  performing 
maintenance  and  enhancements  to 
TSCA  data  systems  residing  on  the  EPA 
Confidential  Business  Information  (CBI) 
computer  systems.  These  duties  will 
inherently  involve  exposure  to  any  and 
all  data  within  the  CBI  systems.  In 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  under  EPA  contract 
number  68-D3-0058,  SHP  will  require 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract  SHP  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
SHP  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1996.  SHP  personnel  will 
be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  September  17, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-23585  Filed  9-24-93;  8:45  am) 
BILUNQ  COM  6660-60-F 


[FRL-4736-6] 

Transfer  of  Data  to  Contractor 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  plans  to  transfer  data  to 
its  contractor,  SAIC,  Inc.,  its  subsidiary 
CSC,  and  its  subcontractors  Marasco 
Newton  Group,  Ltd.  ‘MNG),  and 
Computer  Science  Corporation  (CSC). 


These  data  pertain  to  the  quantities  of 
hazardous  waste  generated  or  received, 
the  disposition  of  those  wastes,  and, 
where  applicable,  waste  minimization 
efforts  undertaken  and  reduction 
achieved.  These  data  have  been  or  will 
be  submitted  to  EPA  pursuant  to  the 
Biennial  Reporting  requirements  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Some  of  the  information 
may  have  a  claim  of  business 
confidentiality.  SAIC,  its  subsidiary 
GSC,  and  its  subcontractors  are  assisting 
EPA  in  establishing  national  data  bases 
on  hazardous  waste  generation  and 
management. 

DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  4, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Margaret  Lee,  Document  Control  Officer. 
Office  of  Solid  Waste  (OS-312).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
Comments  should  be  identified  as 
“Transfer  of  Confidential  Data.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lee.  Document  Control  Officer, 
Office  of  Solid  Waste  (OS-312),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-3410. 

SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  using  biennial  report  data  to 
establish  a  national  data  base  on 
hazardous  waste  generation, 
management,  and  minimization.  These 
data  will  be  used  to  characterize  the 
demographics  of  and  trends  in 
hazardous  waste  generation,  * 
management  and  minimization.  Under 
EPA  Contract  No.  68-W1-0055.  SIAC, 
Inc.,  its  subsidiary  GSC.  and  its 
subcontractors  will  assist  the 
Information  Management  Branch, 
Communications,  Analysis  and  Budget 
Division,  Office  of  Solid  Waste,  in 
establishing  the  national  data  base, 
preparing  the  national  report  based  on 
those  analyses.  Some  of  the  information 
being  transferred  may  be  claimed  as 
Confidential  Business  Information  (CBI). 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC.  its 
subsidiary  GSC,  and  its  subcontractors 
require  access  to  CBI  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  CBI  on  the  1989, 1991, 
and  1993  Hazardous  Waste  Report 
Forms  (EPA  Form  8700-13  A/B)  that 
EPA  may  transfer  to  these  firms,  on  a 
need-to-know  basis,  CBI  collected  under 


the  authority  of  RCRA.  Upon 
completing  their  review  of  materials 
submitted.  SAIC  will  return  all 
materials  to  EPA. 

SAIC,  its  subsidiary  CSC.  and  its 
subcontractors  have  been  authorized  to 
have  access  to  RCRA  CBI  under  the  EPA 
“Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual.”  EPA  will  approve  the 
security  plans  of  the  contractor  to 
ensure  that  their  facilities  comply  with 
security  procedures  outlined  in  the 
security  manual  prior  to  RCRA  CBI 
being  transmitted  to  the  contractor. 
SAIC  personnel  will  be  required  to  sign 
non-disclosure  agreements  and  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  confidential  information. 

Dated:  September  9. 1993. 

Walter  W.  Kovalick, 

Acting  Assistant  Administrator. 

IFR  Doc.  93-23593  Filed  9-24-93;  8:45  ami 
BILUNG  COM  »560-60-M 


IFRL-4737-5] 

New  Source  Review  Reform 
Subcommittee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  On  July  7. 1993,  the  EPA  gave 
notice  of  the  establishment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  FR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Committee  (55  FR 
46993)  which  was  established  pursuant  ^ 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  app  I).  The  Subcommittee’s 
purpose  is  to  provide  independent 
advice  and  counsel  to  the  EPA  on  policy 
and  technical  issues  associated  with 
reforming  the  NSR  rules. 

On  September  1, 1993  (58  FR  46190) 

^the  EPA  gave  notice  that  a  meeting  of 
the  Subcommittee  would  be  held  on 
September  27-28, 1993.  At  the 
Subcommittee’s  request  for  additional 
time,  EPA  has  canceled  the  September 
27-28  meeting  of  the  Subcommittee. 

Open  meeting  cancellation:  Notice  is 
hereby  given  that  the  Subcommittee 
meeting  originally  scheduled  for 
September  27-28, 1993,  has  been 
canceled.  EPA  plans  to  announce  a  new 
date  for  the  next  meeting  of  the 
Subcommittee  in  the  Federal  Register 
within  the  next  few  weeks. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  Subcommittee 
or  its  activities,  please  contact  Mr. 
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David  Solomon,  Designated  Federal 
Official  to  the  Subcommittee,  at  (919) 
541-5375,  telefax  (919)  541-5509,  or  by 
mail  at  U.S.  EPA,  OAQPS,  Air  Quality 
Management  Division  (MD-15), 
Research  Triangle  Park,  North  Carolina 
27711. 

Dated:  September  16. 1993. 

John  S.  Seitz, 

Director.  Office  of  Air  Quality  P/anning  and 
Standards. 

IFR  Doc.  93-23583  Filed  9-24-93;  8:45  am| 
BILUNG  CODE  6S60-6<M> 


(FRL-4736-31 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  improvements 
to  the  Agency’s  Effluent  Guidelines 
Program.  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
October  12, 1993,  from  8:30  am  to  5  pm, 
and  October  13, 1993,  from  8:30  am  to 
3  pm. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  National  Hotel, 

Columbia  Pike  at  South  Orme  Street, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Effluent  Guidelines  Task 
Force  Staff  Director,  Office  of  Water 
(WH-552),  401  M  Street,  SW., 
Washington,  DC  20460;  telephone  202- 
260-7150,  fax  202-260-7185. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientiHc  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 


for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines. 

The  meeting  agenda  will  include  a 
discussion  on  draft  recommendations 
regarding  selection  criteria  for 
preliminary  industry  studies.  There  will 
also  be  Task  Force  work  group 
discussions  and  reports  from  tbe  groups 
on  methodology  for  conducting 
preliminary  industry  studies,  the  role  of 
non-water  quality  impacts  and  pollution 
prevention  in  effluent  guidelines,  and 
re-designing  the  data  collection  and/or 
rulemaking  proces.ses  for  effluent 
guidelines.  "The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  will  be  open  to  the 
public.  Limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  tbe  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Eric  Strassler  at  the  above 
address.  Comments  submitted  by 
October  5  will  be  considered  by  the 
Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  September  17, 1993. 

Abby  ).  Pirnie, 

NACEPT  Designated  Federal  Official. 

IFR  Doc.  93-23589  Filed  9-24-93;  8:45  ami 
BILUNG  CODE  6560-SO-M 


[FRL-4736-8] 

Wood  Furniture  Manufacturing 
Industry  Negotiated  Rulemaking 
Advisory  Committee  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  The  Committee  will  meet  on 
October  21-22  to  attempt  to  develop 
language  that  can  be  used  as  the  basis 
of  a  proposed  rulemaking  and  Control 
Techniques  Guideline. 

DATES:  The  Committee  will  meet  on 
October  21  and  22, 1993.  The  meeting 
will  start  at  8  a.m.  each  day  and  run 
until  completion.  The  meeting  is  open 
to  the  public  without  advance 
registration. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Durham  Hilton,  3800  Hillsboro 
Road,  Durham,  NC  27705.  (919)  383- 
8033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wanting  further  information  on 
the  substantive  matters  related  to  the 


rule  or  CTG  should  call  Madeline 
Strum,  Office  of  Air  Quality  Planning 
and  Standards  at  (919)  541-2383. 
Anyone  wanting  further  information  on 
administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  the  committee’s 
independent  co-facilitators,  Susan 
Wildeau  or  John  Lingelbach  at  (303) 
442-7367, 

Dated:  September  21, 1993. 

Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

IFR  Doc.  93-23590  Filed  9-24-93;  8:45  am| 
BILLING  CODE  6560-60-M 


[FRL-4736-11 

Zenith  Chemical  Company  Site; 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Zenith  Chemical  Company  Site,  Dalton, 
Georgia.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from:. 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365.  404/ 
347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  witbin  thirty  (30)  days 
of  the  date  of  publication. 

Dated;  August  20, 1993. 

Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
IFR  Doc.  93-23592  Filed  9-24-93;  8  45  ami 
BILUNG  CODE  6360-6<MM 


[FRL-4736-91 

eWA  Section  303(d):  Availability  of  List 
Submissions  and  Proposed  Approval 
Decisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  and  opportunity  to  comment 
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on  Maryland’s  and  Delaware’s  lists  of  ’ 
waters  submitted  to  the  Environmental 
Protection  Agency  (EPA)  pursuant  to 
section  303(d)  of  the  Clean  Water  Act, 
as  well  as  EPA’s  proposed  approval 
decision. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  October  27, 1993. 
ADDRESSES:  Comments  on  these  subjects 
should  be  sent  to  Thomas  Henry, 
3WM12,  Water  Quality  Management 
Branch.  O.S.  EPA  Region  III,  841 
Chestnut  Building.  Philadelphia,  PA 
19107,  Copies  of  the  section  303(d)  list 
and  proposed  approval  decision  are 
available  hT>m  the  contact  noted  above. 
SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  and  40 
CFR  part  130  as  amended  on  July  24, 
1992,  require  states  to  submit  every  two 
years  a  list  identifying  waters  still 
requiring  the  development  of  Total 
Maximum  Daily  Loads  (TMDLs),  the 
pollutants  of  concern  and  the  priority  in 
which  TMDLs  will  be  developed. 

TMDLs  are  the  total  amopnts  of 
pollutants  from  point  and  non-point 
sources  that  may  be  discharged  into  a 
water  body  that  will  still  meet  water 
quality  standards.  The  'TMDLs  are  used 
as  a  basis  for  developing  water  quality- 
based  permit  limits  and  writing  NPDES 
permits.  A  water  body  need  not  be  listed 
if  a  TMDL  has  already  been  established 
and  has  been  effective  in  attaining  and 
maintaining  water  quality  standards.  In 
addition,  a  water  body  that  will  meet 
water  quality  standards  after  the 
implementation  of  point  and  non-point 
source  technology-based  requirements 
need  not  be  listed. 

The  section  303(d)  list  submitted  by 
Maryland  was  developed  and 
prioritized  using  existing  and  readily 
available  information  regarding  waste 
sources,  water  quality,  water  uses  and 
water  quality  criteria.  In  addition,  it 
reflects  the  State’s  commitment  under 
the  1987  Chesapeake  Bay  Agreement, 
amended  in  1992,  to  develop  and 
implement  specific  nutrient  load 
reductions  in  tributaries  to  the 
Chesapeake  Bay.  The  State  has  also 
committed  to  developing  'TMDLs  as 
Individual  Control  Strategies  (ICSs)  for 
waters  listed  under  section  304(1)(1)(B) 
of  the  Clean  Water  Act.  The  State’s  list 
also  identifies  waters  listed  under 
section  304(l)(l)(A)(ii)  for  development 
of 'TMDLs  in  the  future. 

The  section  303(d)  list  submitted  by 
Delaware  was  developed  using  the 
State’s  existing  process  for  ranking  and 
setting  priorities  based  on  a  watershed 
approach  to  water  quality  planning  and 
management.  This  process  places  a 
heavy  emphasis  on  the  relative  value  of 
the  highest  designated  use,  extent  of 


impairment  of  that  use,  and  the  actual 
and  potential  impacts  due  to  nonpoint 
sources.  Non-point  source  impacts  were 
assessed  for  waters  of  the  State  using 
models  that  combine  literature  values 
for  such  elements  as  pollutant  loadings 
relative  to  land  use  as  well  as  specific 
water  quality  data  for  Delaware’s 
watersheds.  'The  State  has  initiated  the 
development  of  'TMDLs  for  the 
Appoquinimink  River,  the  Inland  Bays, 
and  the  Nanticoke  River. 

Consistent  with  EPA’s  regulations. 
Maryland  and  Delaware  have  submitted 
to  EPA  for  approval  its  list  required 
under  section  303(d).  EPA  proposes  to 
approve  these  lists  and  solicits  public 
comment  on  both  the  approval  decision 
and  on  the  State  lists. 

Dated:  September  3, 1993. 

Stanley  L.  Laskowski, 

Acting  Hegional  Administrator,  EPA  Region 
III. 

[FR  Doc.  93-23587  Filed  9-24-93;  8:45  ami 
BILLING  CODE  6560-6G-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  17, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0212 
Title:  Section  73.2080,  Equal 
Employment  Opportunity  Program 
Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Non-profit  institutions 
and  businesses  or  other  /or-profit 
(including  small  businesses) 
Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  14,689 
recordkeepers;  52  hours  average 
burden  per  recordkeeper;  763,828 
hours  total  annual  burden 


Needs  and  Uses:  Section  73.2080 
provides  that  equal  opportunity  in 
employment  shall  be  afforded  by  all 
broadcast  stations  to  all  qualified 
persons  and  no  person  shall  be 
discriminated  against  in  employment 
by  such  stations  because  of  race, 
color,  religion,  national  origin  or  sex. 
Section  73.2080  requires  that  each 
broadcast  station  shall  establish, 
maintain  and  carry  out  a  program  to 
assure  equal  opportunity  in  every 
aspect  of  a  broadcast  station’s  policy 
and  practice.  This  section 
incorporates  specific  EEO  program 
requirements  and  general  guidelines 
for  meeting  those  requirements.  These 
guidelines  are  not  intended  to  be 
either  exclusive  or  inclusive  but 
simply  to  provide  guidance.  This  will 
provide  an  appropriate  and  effective 
means  of  informing  broadcasters, 
individuals  employed  or  seeking 
employment  by  broadcast  stations  of 
its  EEO  requirements. 

OMB  Number:  3060-0215 
Title:  Section  73.3527,  Local  public 
inspection  file  of  noncommercial 
educational  stations 
Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Non-profit  institutions 
Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  2,095 
recordkeepers;  104  hours  average 
burden  per  recordkeeper;  217,880 
hours  total  annual  burden 
Needs  and  Uses:  Section  73.3527 
requires  that  each  licensee/permittee 
of  a  noncommercial  broadcast  station 
maintain  a  file  for  public  inspection  at 
its  main  studio  or  at  another 
accessible  location  in  its  community 
of  license.  The  contents  of  the  file 
vary  according  to  type  of  service  md 
status.  The  contents  include,  but  are 
not  limited  to.  copies  of  certain 
applications  tendered  for  filing,  a 
statement  concerning  petitions  to 
deny  filed  against  such  applications, 
copies  of  ownership  reports  and 
annual  employment  reports, 
statements  certifying  compliance  with 
filing  announcements  in  connection 
with  renewal  applications,  a  list  of 
donors  supporting  specific  programs, 
etc.  In  addition,  section  3527(a)(7) 
requires  that  each  broadcast  licensee 
of  a  noncommercial  educational 
station  place  in  a  public  inspection 
file  a  list  of  community  issues 
addressed  by  the  station’s 
programming.  This  list  is  kept  on  a 
quarterly  basis  and  contains  a  brief 
description  of  how  each  issue  was 
treated.  This  rule  also  specifies  the 
length  of  time,  which  varies  by 
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document  type,  that  each  record  must 
be  retained  in  the  public  file.  The  data 
is  used  to  evaluate  information  about 
the  licensee’s  performance  and  to 
ensure  that  the  station  is  addressing 
issues  concerning  the  community  .to 
which  it  is  Kcen^  to  serve. 

OMB  Number:  3060-0251 
Title:  Section  74.833.  Tempmary 
Authorizations 

Action:  Extension  of  a  currently 
approved  collection 
Respondents.*  Businesses  or  other 
profit  (including  small  businesses) 
Frequency  o/  Response:  On  occasion 
reporting  requirement 
Estimated  Annual  Burden:  6  responses; 

2  hours  average  burden  per  response; 
12  hours  total  uuiual  burden 
Needs  and  Uses:  Section  74.833  requires 
that  requests  for  special  temporary 
authorization  be  made  by  informal 
applications  for  low  power  auxiliary 
station  (^ratkms  which  cannot  be 
conduct^  in  accordance  with  §  74.24 
of  the  FOG’S  rules  and  hnr  operations 
of  a  temporary  nature.  (Section  74.24 
states  that  classes  of  broadcast 
auxiliary  stations  may  be  operated  on 
a  short-term  basis  under  the  auth<»ity 
conveyed  by  a  part  73  licensee 
without  prior  authorizaticm  from  the 
FOG.  subject  to  certain  conditians.) 
The  data  is  used  by  FCC  staff  to  insure 
that  the  temporary  operation  <d  a  low 
power  auxiliary  statkm  will  not  cause 
interference  to  other  existing  statkms 
and  to  assure  compliance  with  current 
FCC  rules  and  regulations. 

OMB  Number.  3060-0320 
Title:  Section  73.1400.  Remote  control 
authorizations 

Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 
reporting  requirement 
Estimated  Annual  Burden:  272 
responses;  0.5  hours  average  burden 
per  response;  136  hours  total  annual 
burden 

Needs  and  Uses:  Section  73.1400(c> 
requires  licensees  of  AM,  FM  and  TV 
broadcast  staticms  operating  by  remote 
ctmtrol  pmnts  at  places  other  than  the 
main  studio  or  transmitter  site 
locaticms  to  send  written  notifications 
containing  the  remote  locations  to  the 
-  FCC  within  3  days  after  commencing 
remote  control  operations  from  such 
points.  The  data  are  used  to  maintain 
complete  technical  information 
regarding  licensees  and  to  assure  that 
the  remote  control  location  will  not 
cause  interference  to  another  station. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  93-23498  Filed  9-24-93;  8:45  ami 
BIUJNG  COOK  cna-tv-w 


[Report  No.  1968) 

Petition  for  Reconsidefation  of  Adfon 
in  Rulemaking  Proceeding 

September  22, 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  erf  this  doexunent 
is  available  fexr  viewing  and  copying  in 
room  239, 1919  M  Street.  NW.,  * 
Washington,  DC  enr  may  be  purchased 
from  the  Commission’s  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  (October  12, 
1993.  See  Sectiem  1.4(bKl)  of  the 
Commission’s  rules  (47  CFR  1.4(bHl)). 
Replies  to  an  e^positiem  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  exfnred. 

Subject:  Amendment  of  Rule  73.202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations  (Milledgeville,  Georgia) 
Number  of  Petitions  Filed:  1 
Federal  Conuiumicatioas  Commission. 
William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  93-23499  Piled  9-24-93;  8:45  am) 
Btume  cooc  S7TS-et-«r 


Applications  for  Consottdated  Hearing 


1.  The  Commission  has  before  it  foe 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city 
and  state 

File  No. 

MM 

(focket 

Ho. 

A.  KB  Broadcast- 

BPH- 

93-246 

ing,  Inc.; 
Blooming  Prai¬ 
rie.  MN. 

920«)4MC 

B.  Lynn 

UfTr- 

Ketelsen; 
Blooming  Prai¬ 
rie,  MN. 

920604MO 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applirations  have 
been  designated  for  hearing  in  a 
consolidated-proceeding  upon  the 
issues  whose  headings  are  set  fmrth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  lettOT  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  hazard — A 

2.  Comparative — A  &  B 

3.  Ultimate —  A  4  B 

3.  If  there  is  any  non-standardfzed 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  app)icant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HOO  in  this  proceec^g  is 
available  for  inspection  and  copyii^ 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington,  DC  The 
complete  text  may  also  be  purchased 
horn  the  Commission’s  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037  (telephone 
(202)-857-3800). 

Larry  D.  Eads, 

Chief,  Audio  Service  Division,  Moss  Medio 
Bureau. 

(FR  Doe  93-23497  Piled  9-24-93;  8:45  am) 
BH.LINO  CODE  STIS-OI-M 


FEDERAL  RESERVE  SYSTEM 

Central  Baneshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appli^  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  - 
§  225.14  of  the  Board’s  Regulatimi  Y  (12 
CFR  225.14)  to  become  a  tonk  holding 
company  or  to  acquire  a  bank  or  borfi 
holding  company.  The  factors  that  are 
considered  in  acting  an  foe  apphcatioits 
'are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  in^tection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availatrfe  for 
inspection  at  the  o^ces  of  the  Board  of 
Go^rnors.  Interested  persons  may 
express  their  views  in  writing  to  ^ 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  idmitifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
21, 1993. 
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A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
^st  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Central  Bancshares.  Inc., 

Lexington,  Kentucky:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Central 
Bank  &  Trust  Co..  Lexington,  Kentucky. 

2.  Provident  Bancorp.  Inc..  Cincinnati. 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Heritage  Savings  Bank. 
Cincinnati,  Ohio. 

3.  WVS  Financial  Corp.,  Pittsburgh, 
Pennsylvania:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  West  View  Savings 
Bank.  Pittsburgh,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Cedar  Investment  Corp.,  Waverly. 
Iowa:  to  acquire  100  percent  of  the 
voting  shares  of  Dike  Bancshares 
Corporation,  Dike.  Iowa,  and  thereby 
indirectly  acquire  Iowa  Savings  Bank, 
Dike.  Iowa. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Limestone  Holding  Corporation, 
Preston.  Washington;  to  become  a  bank 
holding  company  by  acquiring  at  least 
90  percent  of  the  voting  shares  of  State 
Bank  of  Concrete.  Concrete, 
Washington,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  21. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-23548  Filed  9-24-93:  8:45  am) 
BILUNG  CODE  6210-01-F 


Northern  Plains  Investment,  Inc.,  et  al.; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
insfiection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  sj)ecincally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofHces  of  the  Board  of 
Governors  not  later  than  October  18, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I.  Northern  Plains  Investment,  Inc., 
Jamestown,  North  Dakota;  to  engage  de 
novo  in  acquiring  and  holding  two 
promissory  notes  generated  by  the  sale 
of  real  estate  pursuant  to  §  225.25(b)(1) 
of  the  Board’s  Regulation  Y.  These 
activities  will  be  conducted  in 
Jamestown,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  21. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-23549  Filed  9-24-93;  8:45  am) 
BILLING  CODE  6210-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health;  National 
Institute  of  Dental  Research 

Meeting  of  National  Institute  of  Dental 
Research  (NIDR)  Special  Grants 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  NIDR  Special  Grants  Review 
Committee.  National  Institute  of  Dental 
Research,  October  27-28, 1993,  at  the 
Embassy  Suites,  4300  Military  Road, 


Washington.  DC  20015.  The  meeting 
will  be  open  to  the  public  from  8:30  to 
9  a.m.  on  October  27  for  general 
discussions.  Attendance  by  the  public  is 
limited  to  sjiace  available.  Individuals 
who  plan  to  attend  and  need  sjiecial 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Dr. 
William  Gartland  (301/594-7632)  in 
advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  October  27  from  9  a.m. 
to  recess,  and  on  October  28  from  9  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  application's.  The  applications  and 
the  discussions  could  reveal 
conFidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  William  Gartland,  Scientific 
Review  Administrator.  NIDR  Special 
Grants  Review  Committee,  NIH, 
Westwood  Building,  room  519, 
Bethesda,  MD  20892,  (telephone  301/ 
594-7632)  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health) 

Dated:  September  21, 1993. 

Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 

IFR  Doc.  93-23566 Filed  9-24-93;  8:45  amj 
BILLING  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Clinical  Subcommittee,  Mental  Health 
Special  Projects  Review  Committee, 
October  13-15, 1993,  Chesapieake  Room, 
5600  Fishers  Lane,  Rockville,  Maryland, 
which  was  published  in  the  Federal 
Register  on  September  7  (58  FR  47152). 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  September  20, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-23563  Filed  9-24-93;  8:45  am] 
BILLING  CODE  4140-01-M 
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Nursing  Science  Review  Committee; 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Nursing  Science  Review  Committee, 
National  Institutes  of  Nursing  Research, 
October  13-15, 1993,  Holiday  Inn 
Bethesda.  Gallery  Room.  8120 
Wisconsin  Avenue.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public'On  October  13  from  8:30  a.m.  to 
10  a.m.  Agenda  items  to  be  discussed 
will  include  a  Report  from  the  Director, 
NINR;  an  Administrative  Report  by  the 
ScientiTic  Review  Administrator. 

Nursirtg  Science  Review  Section. 
Attendance  by  the  public  will  be  limited 
to  space  available.. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.  Code  and  section 
10(d)  of  Public  Law  92—463,  the  meeting 
will  be  closed  to  the  public  on  October 
13  from  10  a.m.  to  adioumment  on 
October  15  for  the  review,  discussion,  . 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  conBdential 
trade  secrets  or  comrr»ercial  property 
such  as  patentable  materia),  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  cleerly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reason^le  accommodations,  should 
contact  Dr.  Teresa  Radebaugh  301-594— 
7590  in  advance  td  the  meeting. 

Dr.  Mary  Stephens,  Scientifk:  Review 
Administrator,  Nursing  Science  Review 
Section.  National  Institute  of  Nursing 
Research.  National  Institutes  of  Health. 
Westwood  Building,  room  740, 
Bethesda.  Maryland  20892,  (301)  594- 
7865,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  September  21, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-23562  Filed  9-24-93;  8:45  am| 
BILLING  CODE  4140-»I-M 


National  Library  of  Medicine;  Meeting 
of  the  Biomedical  Library  Review 
Committee 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  a  meeting  of 
the  Biomedical  Library  Review 


Committee  on  November  4-5, 1993, 
convening  at  8:30  a.m.  in  the  Board 
Room  of  the  National  Library  of 
Meditnne,  Building  38. 0600  Rockville 
Pike.  Bethesda,  Maryland. 

The  meeting  on  November  4  will  be 
open  to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  Dahlen  ^  301—496- 
4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  55Zb(c)(4)  and 
552b(c)(6),  title  5.  U.S.C..  and  section 
10(d)  of  Public  Law  92—463.  the  meeting 
on  November  4  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  (4  individual  grant 
applications  from  11  a.fn.  to 
approximately  5  pjn..  and  on  November 
5  from  8:30  a.m.  to  ad)Oumment.^bese 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Scientific 
Review  Administrator,  and  Chief. 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda.  Maryland  20894, 
telephone  number  301—496—4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 
Dated:  September  21, 1993. 

Sosan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFK  Doc.  93-23.565  Filed  9-24-93;  8:45  ami 
BILUNG  CODE  414a~01-M 


Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 

The  meeting  will  be  cdosed  is 
accordance  with  the  provisions  set  forth 
in  sec.  552b(cK4)  and  552b(c^6K  title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 


463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neurosciemze.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethe^la,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  nneeting  and 
roster  of  panel  members. 

Meeting  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr.  fane 
Hu  (301)594-7269. 

Date  of  Meeting:  October  8, 1993. 

Pfoce  of  kieeting:  Capital  Holiday  bin.  DC 

Time  of  Meeting:  1  p.m. 

((dialog  of  Federal  Domestic  Assistance 
Pn)gram  Nos.  93.306, 93.333. 93.337. 93.393- 
93.396.  93837-9.3.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  Septcmb«;r  20, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-23564  Filed  9-24-93;  8:45  am) 
BILLING  CODE  444«-at-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  title  5, 
U.S.C.  and  sec.  10(d)  ofPublic  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  Smalf  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethe^a,  Maryland 
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20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator:  Dr. 

Peggy  McCardle  (301)  594-7293, 

Date  of  Meeting:  November  9-10, 1993, 
Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase,  MD, 

Time  of  Meeting:  8:30  a.m. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 

Peggy  McCardle  (301)  594-7293, 

Date  of  Meeting:  October  15, 1993, 

Place  of  Meeting:  Westwood  Bldg.,  room 
305,  NW,  Bethesda,  MD  (Telephone 
Conference), 

Time  of  Meeting:  11  a.m. 

Scientific  Review  Administrator:  Dr. 

Peggy  McCardle  (301)  594-7293, 

Date  of  Meeting:  November  4, 1993, 
Place  of  Meeting:  Holiday  Inn,  Bethesda, 
MD, 

Time  of  Meeting:  9  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333, 93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  September  21, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc  93-23567  Filed  9-24-93;  8:45  am) 
BILLMO  CODE  4140-01-M 


DEPARTMEffT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Clubshell  Mussel  and  Northern 
Riffleshell  Mussel  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  annotmces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  clubshell  and  northern  riffleshell 
mussels.  These  two  endangered  species^ 
are  found  in  the  upper  Ohio  River 
system,  with  isolated  populations  in 
Michigan,  Illinois,  Indiana,  Ohio, 
Pennsylvania,  West  Virginia,  and 
Kentucky.  The  Service  solicits  review 
and  comment  ftom  the  public  on  this 
draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  December  27, 
1993  to  receive  consideration  by  the 
Service. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  West  Virginia  Field  Office, 

Route  250  South,  Elkins  Shopping 
Plaza,  Elkins,  West  Virginia  26241, 
telephone  304/636-6586. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Tolin  (see  Addresses);  304-636- 
6586. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  'The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Clubshell  [Pleurobema  clava) 
and  Northern  Rifileshell  [Epioblasma 
torulosa  rangiana)  Recovery  Plan.  These 
mussels  were  widespread  throughout 
most  of  the  Ohio  River  and  Maumee 
River  drainages  prior  to  1800,  and  the 
clubshell  appears  to  have  been  very 
common.  In  addition  to  those  states 
containing  extant  populations,  historical 
records  are  also  known  from  Tennessee 
and  Ontario,  Canada.  Eight  to  ten 
isolated  populations,  most  of  which 
small  and  peripheral,  are  now  known 
for  each  of  these  species.  The  largest 
remaining  clubshell  population  is  in  the 
Tippecanoe  River  of  Indiana;  that  of  the 
northern  riffleshell  is  in  French  Creek. 
Pennsylvania. 


Few  mussels  have  declined  in 
numbers  as  drastically  as  have  these  two 
species.  This  decline  is  likely  due  to 
several  compounding  problems.  The 
fact  that  both  species  have  very  similar 
historical  and  recent  ranges  suggests 
that  they  have  declined  for  similar 
reasons.  Threats  common  to  both 
species  include  agricultural  runoff  and 
channelization,  impoundment,  and 
domestic  and  commercial  pollution. 

The  clubshell  and  northern  riffleshell 
were  listed  as  endangered  species  in 
February  of  1993. 

The  goal  of  the  draft  Recovery  Plan  is 
to  maintain  and  restore  viable 
populations  of  the  clubshell  and 
northern  riffleshell  to  a  significant 
portion  of  their  historical  range,  thereby 
enabling  reclassification  and  eventual 
removal  of  the  two  species  from  the 
Federal  list  of  endangered  and 
threatened  wildlife  and  plants. 
Conditions  that  must  be  met  to 
reclassify  the  species  include 
establishment  of  viable  populations  in 
fen  drainages  for  each  species,  with 
evidence  of  recruitment  and  population 
stability  to  certify  the  viability  of  each 
of  these  populations.  Additional 
conditions  that  must  be  met  to  delist 
both  species  include  attainment  of  large 
enough  population  sizes  to  assure  that 
any  given  population  will  survive  a 
single  adverse  event  (entailing  an 
increase  in  range  for  most  populations), 
and  protection  of  the  populations  and 
their  drainages  from  all  foreseeable 
threats,  both  natural  and  anthropogenic. 

These  conditions  will  be  achieved 
through  surveys  to  determine 
population  status,  monitoring  to  assess 
potential  and  actual  threats,  life  history 
and  genetic  studies,  habitat 
characterization  using  an  ecosystem 
approach,  identification  of  the  possible 
effects  of  zebra  and  quagga  mussel 
invasions,  protection  and  management 
of  the  populations  of  both  species  and 
their  habitat,  encouragement  of  public 
awareness  through  an  outreach  program, 
habitat  restoration,  and  reintroductions 
within  the  species’  historical  range. 

The  draft  Recovery  Plan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 

16  U.S.C.  1533(f). 
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Dated;  September  15, 1993. 

Geoffrey  L.  Haskett, 

Acting  Regional  Director. 

IFR  Doc.  93-23149  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  4310-65-M 


Bureau  of  Land  Management 

[NM01 0-4340-01  -A  DVB/G91 0G201 08] 

Albuquerque,  New  Mexico;  District 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  Albuquerque  District 
Advisory  Council  meeting. 

SUMMARY:  The  BLM  Albuquerque 
District  Advisory  Council  will  meet 
October  21  and  22, 1993,  in  the  BLM 
Grants  Field  Office  located  at  435 
National  Guard  Armory  at  2001  E.  Santa 
Fe  Avenue  in  Grants,  New  Mexico, 
south  of  Interstate  40  at  exit  85  near  the 
east  end  of  Grants.  The  meeting  will 
begin  at  10  a.m.  on  Thursday,  the  21st 
and  meet  until  5  p.m.  that  day  with  a 
lunch  break  from  12  noon  to  1:30  p.m. 

Topics  on  Thursday’s  agenda  will 
include  BLM’s  National  agenda  under 
Secretary  Babbitt  and  Director  Baca,  the 
impact  of  the  proposed  Range  Reform 
on  local  ranchers,  El  Malpais  NCA 
update  (including  bison  herd,  proposed 
multi-agency  visitor  center,  trails,  and 
future  directions),  and  the  disposition  of 
Fort  Wingate. 

On  Friday,  October  22nd,  the  Council 
will  meet  at  the  BLM  Grants  Field  Office 
8:30  a.m.  and  proceed  on  a  tour  of  the 
Chain  of  Craters  Back-Country  Byway, 
returning  to  Grants  for  lunch  at 
approximately  1  p.m. 

The  public  is  invited  to  attend  all  or 
part  of  the  meeting,  but  transportation 
on  the  field  trip  will  not  be  provided. 

A  public  comment  session  has  been 
scheduled  at  1:30  p.m.  on  October  21. 
Persons  wishing  to  address  the  Council 
should  contact  Chama  Lefton,  Public 
Affairs  Specialist,  435  Montano  Blvd. 
NE.,  Albuquerque,  NM,  87107,  (505) 
761-8700. 

Dated:  September  21, 1993. 

Michael  R.  Ford, 

District  Manager. 

(FR  Doc.  93-23545  Filed  9-24-93;  8:45  am) 
BILLING  CODE  4310-FB-M 


[AZ-020-03-4210-05;  AZA-27331] 

Realty  Action  Noncompetitive  Sale  of 
Public  Lands  in  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Amendment  to  notice  of  realty 
action,  noncompetitive  sale. 

SUMMARY:  This  document  contains  an 
amendment  to  the  notice  published 
Wednesday,  February  24, 1993 
(58FR11243).  The  mineral  estate  of 
Parcel  No.  2  (De  Chenne),  T.  19  N.,  R. 

19  W.,  sec.  7,  lot  11,  comprising  1.21 
acres,  is  hereby  opened  only  to 
applications  under  the  Conveyance  of 
Mineral  Interests  regulations,  title  43  of 
the  Code  of  Federal  Regulations,  part 
2720,  upon  publication  of  this  notice. 

Dated;  September  21, 1993. 

David  ).  Miller, 

Associate  District  Manager. 

IFR  Doc.  93-23544  Filed  9-24-93;  8:45  am) 

BILUNG  CODE  4310-03-M 


[CA-060-343-7122-10-0063;  CACA  33285] 

Proposed  Withdrawal  and  Opportunity 
for  a  Public  Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  the  Army  Los  Angeles  District,  Corps 
of  Engineers,  has  filed  an  application  to 
withdraw  325,891  acres  of  public  lands 
to  expand  the  Army’s  National  Training 
Center  at  Fort  Irwin.  This  notice  closes 
and  lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  lands  will  remain 
open  to  mineral  leasing. 

DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
December  27, 1993. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director,  BLM,  2800  Cottage  Way, 
room  E-2845,  Sacramento,  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  916-978-4820. 

SUPPLEMENTARY  INFORMATION:  On 
September  16, 1993,  the  United  States 
Department  of  the  Army  filed  an 
application  to  withdraw  the  following 
described  public  lands  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

San  Bernardino  Meridian 
T.  18  N..  R.  1  E.. 

Sec.  13,  S’/i,  unsurveyed; 

Sec.  14,  S’/i,  unsurveyed; 

Sec.  15,  S’/i,  unsurveyed; 

Sec.  17,  S’-^i,  unsurveyed; 

Sec.  18,  S’/i,  unsurveyed; 

Secs.  19  to  24,  inclusive,  unsurveyed. 

T.  12  N..  R.  2  E.. 

Secs.  9  and  10; 

Sec.  13.  N’/i; 


Sec.  14. 

T.  18N..  R.  2E., 

Sec.  13.  SV2; 

Sec.  14,  SV2; 

Sec.  1 5,  SV2,  unsurvcyed; 

Sec.  17,  SV2,  unsurveyed; 

Sec.  18,  SV2,  unsurveyed; 

Secs.  19  to  22,  inclusive,  unsurveyed; 

Sec.  23,  partly  unsurveyed; 

Sec.  24. 

T.  18  N.,  R.  3  E., 

Sec.  13,  SW’A,  unsurveyed; 

Sec.  14,  SV2,  unsurveyed; 

Sec.  15,  SV2,  unsurveyed: 

Sec.  17.  SV2: 

Sec.  18,  lot  1  of  SWV«.  lot  2  of  S\VV«,  and 
SE’A; 

Secs.  19  to  24,  inclusive. 

T.  18  N.,  R.  4  E.. 

Sec.  13,  SV2,  unsurveyed; 

Sec.  14,  SV2,  partly  unsurveyed; 

Sec.  15,  SV2; 

Sec.  17.  SV2; 

Sec.  18.  lot  1  of  SWV4,  lot  2  of  SVV'A,  and 
SEV4; 

Sec.  19; 

Secs.  20  and  21,  partly  unsurveyed; 

Sec.  22; 

Secs.  23  and  24,  partly  unsurveyed. 

T.  11  N.,  R.  5E.. 

Sec.  2,  lot  2  of  NW’A  and  WV2  lot  1  of 
NW’A. 

T.  12  N..  R.  5  E.. 

Secs.  1  to  4,  inclusive; 

Secs.  9  to  15,  inclusive; 

Sec.  17; 

Sec.  21,  EV2; 

Secs.  22  to  27,  inclusive; 

Sec.  28.  E’A; 

Sec.  34,  excluding  patented  land  and 
mineral  entry  CACA  27810; 

Sec.  35,  N’/i. 

T.  13  N..  R.  5  E.. 

Sec.  13; 

Secs.  24,  25.  and  26; 

Secs.  34  and  35. 

T.  17  N.,  R.  5  E.. 

Secs.  1,  2,  and  3,  unsurveyed,  excluding 
patented  land; 

Sec.  4,  unsurveyed; 

Secs.  5  and  6,  unsurveyed,  excluding 
patented  land; 

Sec.  7,  unsurveyed; 

Sec.  8,  unsurveyed,  excluding  patented 
land; 

Secs.  9  to  12,  inclusive,  unsurveyed. 

T.  18N.,  R.  5E.. 

Sec.  13.  NWV4SEV4,  S\VV4,  and  SV2SEV4; 
Sec.  14.  SV2: 

Sec.  15,  S’/i.  partly  unsurveyed,  excluding 
patented  land; 

Sec.  17,  S^/i,  unsurveyed; 

Sec.  18,  SVz,  unsurveyed,  excluding 
patented  land;  . 

Sec.  19,  unsurveyed,  excluding  patented 
land; 

Sec.  20,  unsurveyed; 

Sec.  21,  unsurveyed,  excluding  patented 
land; 

Sec.  22,  partly  unsurveyed,  excluding 
patented  land; 

Sec.  23,  partly  unsurveyed; 

Sec.  24; 

Sec.  25,  partly  unsurveyed: 

Secs.  26,  27.  and  28,  unsurveyed, 
excluding  patented  land; 


50368 


Federal  Register  /  Vol.  58.  No.  185  /  Monday,  September  27,  1993  /  Notices 


Secs.  29  to  33,  inclusive,  unsurveyed: 

Secs.  34  and  3S.  unsurvcyed.  excluding 
patented  land. 

T.  12  N..  R.6E.. 

Sec.  5.  lot  1  of  NWV4.  lot  2  of  NVV'A,  and 
WViSWV*; 

Secs.  6  and  7; 

Sec.  «.  WViW'/r; 

Secs.  18.  20.  and  30; 

T.  13  N..  R.6E.. 

Secs.  1  to  5.  inclusive; 

Secs.  7  and  8; 

Sec.  9.  partly  unsurveyed; 

Secs.  10  to  15.  inclusive,  unsurveyed; 

Secs.  17  to  21.  inclusive; 

Sec.  22.  partly  unsurveyed; 

Secs.  23.  24.  and  25,  unsurveyed; 

Sec.  26.  partly  unsurveyed; 

Secs.  27  to  32.  inclusive; 

Sec.  33.  N’/i  and  NW'ASW'A; 

Sec.  34.  NV4.  NV2SWV4,  and  SE'A. 

T.  14  N..  R.  6E.. 

Sec.  1.  partly  unsurveyed; 

Secs.  2  and  11: 

Secs.  12  and  13,  unsurveyed,  excluding 
patented  land; 

S^.  14  and  23; 

Sec.  24.  unsurveyed: 

Sec.  25.  partly  ucsurveyed; 

Sec.  26: 

Secs.  33.  34.  and  35. 

T.  15  N..  R.  6  E.. 

Secs.  1  and  2; 

Sec.  11.  lots.  1,  2.  and  3.  N^Nfi'A. 
SWV4NEV4.  V/Vi.  and  WViSE'A; 

Sec.  12.  lots  1.  3, 4,  5.  and  6,  E'A,  and 
NV2NWV4; 

Sec.  13.  lots  3. 4.  and  5.  EV2.  NEV4SWV4. 
and  SViSWV.: 

Sec  14.  lote  1.  2.  and  3,  W'ANE’A.  WVz. 
WV2SEV4.  and  SEV4SEV4: 

Secs.  23  to  26,  inclusive: 

Sec.  35. 

T.  16  N..  R.  6  E., 

Sec.  1,  unsurveyed,  excluding  patented 
land; 

Sec.  2.  unsurveyed: 

Sec.  11,  unsurveyed: 

Secs.  12  and  13,  unsurveyed,  excluding 
patented  land; 

Sec.  14.  unsurveyed; 

Secs.  23  to  26,  inclusive,  unsurveyed: 

Sec.  35,  unsurveyed. 

T.  17N..  R.  6E.. 

Secs.  1  to  4.  inclusive  unsurveyed: 

Secs.  5  to  8.  inclusive,  unsurveyed, 
excluding  patented  land; 

Secs.  9  to  15.  inclusive,  unsurveyed; 

Secs.  17  and  18.  unsurveyed: 

Secs.  22  to  27,  inclusive  unsurveyed: 

Secs.  34  and  35.  unsurveyed. 

T.  18  N.,  R.  6E.. 

Sec.  13.  excluding  that  portion  located 
within  WSA  QXIA  220  (South  Saddle 
Peak  Mountains); 

Sec.  15.  SVz,  excluding  that  portion  located 
within  WSA  CDCA  220  (South  Saddle 
Peak  Mountains); 

Sec.  17,  S’/z.  excluding  that  portion  located 
within  WSA  CDCA  220  (South  Saddle 
Peak  Mountains); 

Sec.  18,  lot  1  of  SWV4,  lot  2  of  SW’A,  and 
SE'A,  excluding  that  portion  located 
within  WSA  CDCA  220  (South  Saddle 
Peak  Mountains); 

Secs.  19. 20.  and  21; 


Secs.  22.  23.  and  24.  excluding  those 
portions  located  within  WSA  CDCA  220 
(South  Saddle  Peak  Mountains); 

Sec.  25; 

Secs.  26  to  30.  inclusive,  partly 
unsurveyed; 

Sec.  31.  unsurveyed,  excluding  patented 
land; 

Secs.  32  to  35.  inclusive,  unsurveyed. 

T.  13N..R.  7E.. 

Secs.  5  to  8.  inclusive,  unsurveyed. 

T.  14  N..  R.  7  E., 

Secs.  1  to  12.  inclusive; 

Secs.  17  to  21.  inclusive; 

Secs.  28  to  33,  inclusive. 

T.  15N..R.  7E.. 

Secs.  1  to  1 5.  inclusive; 

Sec.  17; 

Secs.  18  and  19.  excluding  patented  land: 
Secs.  20  to  35,  inclusive. 

T.  16N.,R.7E.. 

Sec.  1: 

Sec.  2.  partly  unsurveyed: 

Secs.  3.  4.  and  5.  unsurveyed; 

Secs.  6  and  7,  unsurveyed,  excluding 
patented  land: 

Secs.  8  to  11,  inclusive,  unsurveyed; 

Secs.  12  and  13; 

Secs.  14  and  15.  unsurveyed: 

Secs.  17  to  23,  inclusive,  unsurveyed; 
Secs.  24  and  25; 

Secs.  26  to  34.  inclusive,  unsurveyed: 
Secs.  35.  partly  unsurveyed. 

T.  17  N..  R.  7E.. 

Secs.  1. 2.  and  3; 

Secs.  4  and  5.  partly  unsurveyed; 

Secs.  6  to  9.  inclusive,  unsurveyed; 

Secs.  10  to  14.  inclusive; 

Sec.  15,  partly  unsurveyed; 

Secs.  17  to  22.  inclusive,  unsurveyed; 
Secs.  23  to  26.  inclusive: 

Secs.  27  to  34.  inclusive,  unsurveyed; 

Sec.  35. 

T.  18N..R.  7E.. 

Secs.  13, 14.  and  15; 

Sec.  17,  partly  unsurveyed; 

Secs.  18  and  19.  unsurveyed: 

Sec.  20.  partly  unsurvey^: 

Secs.  21  to  29.  inclusive: 

Sec.  30.  partly  unsurveyed; 

Sec.  31,  unsurveyed; 

Sec.  32,  partly  unsurveyed; 

Secs.  33.  34.  and  35; 

T.  14  N.,R.8E.. 

Secs.  6  and 
T.  15  N..  R.  8E.. 

Sec.  1,  partly  unsurveyed; 

Secs.  2  to  11.  inclusive; 

Sec.  12.  partly  unsurveyed; 

Secs.  13. 14.  and  15; 

Secs.  17  to  21.  inclusive: 

Secs.  28  to  31.  inclusive. 

T.  16  N..  R.  8  E.. 

Sec.  1,  unsurveyed,  excluding  patented 
land; 

Sec.  2,  partly  unsurveyed,  excluding 
patented  land: 

Sec.  3,  partly  unsurveyed; 

Secs.  4  to  15,  inclusive; 

Secs.  17  to  35.  inclusive. 

T.  17  N..  R.  8E.. 

Secs.  1  to  15,  inclusive: 

Secs.  17  to  20,  inclusive: 

Secs.  21, 22.  and  23,  partly  unsurveyed; 
Secs.  24  to  27,  inclusive,  unsurveyed; 
Sec.  28.  partly  unsurveyed; 


Secs.  29  to  32.  inclusive; 

Sec.  33,  partly  unsurveyed: 

Secs.  34  and  35.  unsurveyed. 

T.  18  N..  R.  8E.. 

Secs.  13, 14.  and  15,  partly  unsurveyed; 
Secs.  1 7  to  21,  inclusive; 

Secs.  22,  23.  and  24.  partly  unsurveyed; 
Secs.  25  to  35.  inclusive. 

T.  15  N..  R.  9E.. 

Secs.  4  to  7,  inclusive,  unsurveyed. 

T.  16  N..  R.  9E.. 

Secs.  5  and  6.  partly  unsurveyed; 

Secs.  7  and  8: 

Secs.  1 7  to  20.  inclusive: 

Sec.  29.  unsurveyed; 

Secs.  30.  partly  unsurveyed; 

Secs.  31  and  32,  unsurveyed. 

T.  17  N..  R.  9E.. 
f^cs.  5  to  8.  inclusive: 

Secs.  17  and  18; 

Sec.  19.  partly  unsurveyed; 

Sec.  20; 

Secs.  29  and  30,  partly  unsurveyed: 

Secs.  31  and  32.  unsurveyed. 

T.  18  N..  R.9E.. 

Secs.  17  to  20.  inclusive; 

Secs.  29  to  32.  inclusive. 

The  areas  described  aggregate  325.891 
acres  in  San  Bernardino  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  F^eral  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  discretionary  land  use 
authorizations  of  a  temporary  nature, 
and  rights-of-way,  including  those 
associated  with  approved  utility 
corridors  BB  and  D. 
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Dated:  September  16, 1993. 

Nancy  f.  Alex, 

Chief,  Lands  Section. 

IFR  Doc.  93-23164  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  4310-40-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA”) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree 
with  Farley,  Inc.  (“Farley”),  a  defendant 
in  United  States  v.  Berks  Associates. 
Inc.,  et  ai.  Civil  Action  No.  91-4868, 
was  lodged  on  September  9, 1993,  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  This 
proposed  consent  decree  is  a  settlement 
in  a  cost  recovery  action  under  CERCLA 
section  107,  42  U.S.C.  9607,  brought  by 
the  United  States  on  behalf  of  the 
Environmental  Protection  Agency  to 
recover  past  costs  at  the  Douglassville 
Disposal  Superfund  Site,  located  near 
Pottstown,  Pennsylvania  ("Site”).  The 
Site  is  a  former  waste  oil  recycling 
facility  at  which  disposal  of  waste  oil, 
solvents,  and  PCBs  took  place  between 
1940  and  1980.  In  )uly  1991,  the  United 
States  sued  defendant  Farley,  Inc.,  and 
35  other  owners,  operators,  generators, 
and/or  transporters  involved  at  the  Site 
to  recover  past  costs  of  at  least  $17 
million. 

The  proposed  settlement  provides 
that  Farley,  Inc.  will  reimburse  the 
United  States  for  $455,759.86  in  past 
response  costs.  Farley  entered  chapter 
11  bankruptcy  in  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois  in  July,  1991  (Case  No.  91-B— 
15610)  and  received  confirmation  of  a 
plan  for  reorganization  in  December, 
1992. 

The  Department  of  Justice  will 
receive,  for  a  pieriod  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Berks 
Associates,  Inc.  et  ai,  DO)  Ref.  #90-11- 
2-303. 

The  proposed  consent  decree  may  be 
examined  at  the  OfHce  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Pennsylvania,  Philadelphia,  PA;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  PA  19107;  and  at  the 


Consent  Decree  Library,  1120  C  Street 
NW.,  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  41h 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Deciw  Library. 

Myles  E.  Flint, 

Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-23512  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacture  of  Controlled  Substances 
Registration 

By  Notice  dated  July  12, 1993,  and 
published  in  the  Federal  Register  on 
July  21, 1993,  (58  FR  39040),  Abbott 
Laboratories,  14th  Street  &  Sheridan 
Road.  Attn;  Customer  Service,  D-345, 
North  Chicago,  Illinois  60064,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  Dextropropoxyphene, 
bulk  (non-dosage  forms)  (9273),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 

§  1301.54(e),  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  September  17, 1993. 

Gene  R.  Haislip, 

Director.  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

IFR  Doc.  93-23578  Filed  9-24-93;  8:45  am| 

BILLING  CODE  441IM>9-M 


Manufacturer  of  Controlled 
Substances  Registration 

By  Notice  dated  July  12, 1993,  and 
published  in  the  Federal  Register  on 
July  21, 1993,  (58  FR  39040),  Applied 
Science  Labs,  Division  of  Alltech 
Associates,  Inc.,  2701  Carolean 
Industrial  Drive  ,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Methcathinone  (1237)  . 

1 

N-Ethylamphetamine  (1475)  . 

1 

N.N-Dimethylamphetamine 

1 

(1480). 

4-Methylaminorex  (cis  isomer) 

1 

(1590). 

Lysergic  acid  diethylamide 

1 

(7315). 

Tetrahydrocannabinols  (7370)  ... 

1 

Mescaline  (7381) . 

1 

3,4-Methylenedoxyamphetamine 

1 

(7400). 

N-Hydroxy-3,4- 

1 

methylenedioxyamphetamine 

(7402). 

3,4-Methylenedioxy-N- 

1 

ethylamphetamine  (7404). 

3.4- 

1 

Methylenedioxymethampheta¬ 
mine  (7405). 

Psilocybin  (7437) . 

1 

Psilocyn  (7438) . 

1 

N-EthyU-phenylcyclohexylamine 

1 

(7455). 

1  -( 1  -Phenylcyclohexy  OpyrrolkSne 

1 

(7458). 

1-11-(2- 

1 

Thienyl)cyclohexynpiperidine 

(7470). 

Dihydromorphine  (9145) . 

1 

Normorphine  (9313)  . 

1 

Amphetamine  (1100) . 

11 

Methamphetamine  (1105)  . 

II 

Phenylcyclohexylamine  (7460) ... 

II 

PherKyclidine  (7471) . 

II 

Phenyfacetone  (8501)  . 

11 

1- 

II 

Piperidinocyclohexanecaiboni- 
trile  (8603). 

Cocaine  (9041) . 

II 

Codeine  (9050) . 

II 

Dihydrocodeine  (9120) . 

II 

Benzoylecgonine  (9180) . 

II 

Morphine  (9300)  . 

II 

Oxymorphone  (9652)  . 

II 

No  comments  of  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Director  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  September  20, 1993. 

Gene  R.  Haislip, 

Director,  Off  ice  of  Diversion  Control,  Drug 
Enforcement  Administration. 

IFR  Doc.  93-23581  Filed  9-24-93;  8:45  ami 
BILLING  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July’12, 1993,  and 
published  in  the  Federal  Register  on 
July  21, 1993,  (58FR39041),  The  Dupont 
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Merck  Pharmaceutical  Company,  1000 
Stewart  Avenue,  Garden  City,  New  York 
11530,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Oxycodone  (9143) . 

II 

Hydrocodone  (91^) . 

II 

Oxymorphone  (9652)  . 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 

§  1301.54(e).  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  Hrm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  September  17, 1993. 

Gene  R.  Heislip, 

Director,  Office  of  Diversion  Control.  Drug 
Enfmcement  Administration. 

IFR  Doc.  93-23580  Filed  9-24-93;  8:45  am] 
BILLING  cooe  4410-0»-M 


Manufacturer  of  Controlled 
Substances  Registration 

By  Notice  dated  August  3, 1993,  and 
published  in  the  Federal  Register  on 
August  12. 1993,  (58FR42987),  Radian 
Corporation,  P.O.  Box  201088,  8501 
Mopac  Blvd.,  Austin,  Texas  78759, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  3,4- 
Methylenedioxy-N-ethylamphetamine 
(7404),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 

§  1301.54(e),  the  Director  hereby  orders 
that  the  application  for  registration 
submitted  by  the  above  firm  for 
registration  as  a  bulk  manufacturer  of 
the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  September  17, 1993. 

Gene  R.  Haislip, 

Director.  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

(FR  Doc.  93-23579  Filed  9-24-93;  8:45  am) 
BILLING  coos  4410-09-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  July  12, 1993,  and 
published  in  the  Federal  Register  on 
July  21. 1993,  (58  FR  39041),  Wildlife 
La^ratories,  Inc.,  1401  Duff  Drive, 

Suite  600,  Ft.  Collins,  Colorado  80924, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Carfentanil 
(9743),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations,  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated;  September  17, 1993. 

Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

[FR  Doc.  93-23577  Filed  9-24-93;  8:45  am] 
BILUNG  COOE  4410-0a-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Anteuctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs.  National  Science 
Foundation,  Washington,  DC  20550. 
SUPPLEMENTARY  INFORMATION:  On 
October  26, 1993  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permit  for  introduction  of  non- 
indigenous  species  into  Antarctica  was 
issued  to  Norman  D.  Vaughan  on 
September  10, 1993. 

Thomas  F.  Forhan, 

Permit  Officer,  Office  of  Polar  Prog^ims. 

IFR  Doc.  93-23516  Filed  9-24-93;  8:45  am] 
BILLING  COOE  7S55-01-M 


Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 


Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  October  21, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit  ■ 
system  to  designate  Spiecially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  The  application  received  is  as 
follows; 

1.  Applicant 

Dr.  Wesley  W.  Weathers,  Department 
of  Avian  Sciences,  University  of 
California,  Davis,  CA  95616. 

Activity  for  Which  Permit  Requested 

Taking.  This  project  f(x:uses  on  the 
feeding  ecology  and  energetics  of  two 
common  surface-nesting  petrels  that 
breed  in  the  high  Antarctic;  the  Cape 
Petrel  Daption  capense  and  the  Snow 
Petrel  Pagodroma  nivea.  It  employs  a 
variety  of  field  and  laboratory 
techniques  to  quantify  both  the  diet  and 
energy  requirements  of  adults  and  their 
offspring.  Seven  hundred  seventy-six 
birds  will  be  captured  and  relea^sd, 
sixteen  will  be  sacrificed  to  determine 
body  composition  By  conducting 
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measurements  over  three  consecutive 
breeding  seasons,  interannual  variation 
in  feeding  ecology  and  reproductive 
performance  will  be  assessed  to 
determine  composition. 

Location 

Palmer  Station,  Antarctic  Peninsula, 
Prydz  Bay,  East  Antarctica. 

Dates:  October  1, 1993-March  1, 1996. 
Thomas  F.  Forhan, 

Permit  Officer.  Office  of  Polar  Programs. 

IFR  Doc.  93-23517  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  75&S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Cleveland  Electric  Illuminating  Co.,  et 
al.  Perry  Nuclear  Power  Plant; 

Issuance  of  Supplemental  Director’s 
Decision  Under  10  CFR  2.206 

[Docket  No.  50-440] 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR),  has  issued  a 
supplemental  decision  concerning  a 
petition  of  September  29, 1992, 
submitted  by  Steven  C.  LaTourette  on 
behalf  of  the  Lake  County  Board  of 
County  Commissioners  (petitioners). 

The  petition  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action,  so  that  (1)  a  public  hearing 
is  held  before  the  construction  of  an 
onsite,  low-level  radioactive  waste 
storage  facility  at  the  Perry  Nuclear 
Power  Plant  and  (2)  the  construction  of 
the  storage  facility  is  suspended  until  (a) 
the  NRC  or  the  licensee  produces  an 
environmental  impact  statement  on  the 
risks  of  onsite  storage  of  low-level 
radioactive  waste  and  (b)  the  NRC 
promulgates  regulations  for  the  storage 
of  low-level  radioactive  wastes  at 
nuclear  power  plant  sites. 

The  Director,  NRR,  denied  the 
petition  in  Director’s  Decision  DI>-93- 
05  dated  March  28, 1993.  On  April  21, 
1993,  the  petitioners  requested  that  the 
Commission  review  and  reverse  that 
decision.  Although  the  regulations  of  10 
CFR  2.206  provide  that  no  petition  or 
other  request  for  Commission  review  of 
a  director’s  decision  imder  that  section 
will  be  entertained  by  the  Commission; 
the  Director,  NRR,  subsequently  elected 
to  issue  a  supplement  to  the  original 
decision,  to  clarify  the  bases  upon 
which  that  decision  was  reached. 

The  Director,  NRR,  has  confirmed  the 
previous  denial  of  the  request.  The 
reasons  for  this  decision  are  explained 
in  the  “Supplemental  Director’s 
Decision  Under  10  CFR  2.206’’  (DEk-93- 
15),  which  is  available  for  public 


inspection  in  the  Commission’s  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555, 
and  at  the  Local  Public  Document  Room 
at  the  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

A  copy  of  the  supplemental  decision 
has  been  filed  with  the  Secretary  of  the 
Commission  for  the  Commission’s 
review  in  accordance  with  10  CFR 
2.206(c).  The  decision,  as 
supplemented,  will  constitute  the  final 
action  of  the  Commission,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  decision,  as 
supplemented,  within  25  days  of 
issuance  of  the  supplemental  decision. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director.  Office  of  Nuclear  Feactor 
Regulation. 

(FR  Doc.  93-23554  Filed  9-24-93;  8:45  am] 
BILUNG  CODE  7S90-01-M 


[Docket  No.  030-01204;  License  No.  01- 
00643-02  EA  93-174] 

Department  of  Veterans  Affairs  Medical 
Center,  Birmingham,  Alabama, 
Confirmatory  Order  Modifying  License 
(Effective  Immediately)  and  Demand 
for  Information 

I 

The  Veterans  Administration  Medical 
Center  (Licensee),  Birmingham, 

Alabama  is  the  holder  of  Byproduct 
Material  License  No.  01-00643-02 
(License),  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  parts 
30  and  35.  The  Licensee  is  authorized 
to  possess  and  use  byproduct  material 
for  diagnostic  and  therapeutic  nuclear 
medicine  procedures,  and  for  research 
and  development  purposes.  This  is  a 
broad  scope  license  and  use  of  licensed 
material  on  humans  is  permitted  by  or 
under  the  supervision  of  a  physician 
authorized  by  the  Radiation  Safety 
Committee,  subject  to  the  training  and 
experience  requirements  in  10  CFR  35, 
subpart  J.  The  License  was  most 
recently  amended  on  April  10, 1992, 
and  was  due  to  expire  on  July  31, 1992. 
The  License  is  currently  under  timely 
renewal. 

II 

On  September  13, 1991,  an  allegation 
was  received  by  the  NRC  relating  to 
possible  diagnostic  misadministrations 
which  occurred  in  July  1991  at  the 
Licensee’s  facility.  The  alleger  indicated 
that  a  nuclear  medicine  technologist 
(technologist)  at  the  Licensee’s  facility 


may  have  administered  diagnostic 
radiopharmaceutical  dosages  to  patients 
in  excess  of  the  dosages  prescribed. 
Additionally,  the  alleger  stated  that  the 
technologist  may  have  falsified  records 
to  conceal  his  actions.  An  investigation 
was  conducted  by  the  NRC  Office  of 
Investigation  (OI)  concerning  the  failure 
of  the  technologist  to  follow  regulatory/ 
or  license  requirements  which  may  have 
led  to  misadministrations  and  the 
follow  up  of  these  concerns  by  managers 
at  the  Licensee’s  facility  (i.e..  Chief 
Technologist,  Radiation  Safety  Officer, 
and  Chairman  of  the  Radiation  Safety 
Committee).  A  synopsis  of  the 
investigation  report  was  sent  to  the 
Licensee  by  letter  dated  January  7, 1993. 
As  a  result  of  the  investigation, 
violations  of  NRC  requirements  were 
identified.  These  violations  are 
identified  as  described  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  issued  concurrently  with 
this  Confirmatory  order  and  Demand  for 
Information. 

The  violations  and  the  circumstances 
surrounding  them  are  of  very  significant 
concern  to  the  NRC  because  of  the 
length  of  time  the  Licensee  allowed  the 
records  violations  to  continue  and  the 
ineffectiveness  of  the  Radiation  Safety 
Oihcer  (RSO)  and  Radiation  Safety 
Committee  (RSC)  in  ensuring  that  the 
radiation  safety  requirements  were 
being  folkiwed  and  deviations 
corrected.  The  technologist  failed  to 
properly  record  patient  dosages  over 
almost  a  two-year  period,  even  after 
receiving  counseling  hum  management. 
Further,  the  technologist’s  supervisor 
(Chief  Technologist),  the  Chairman  of 
the  RSC  (also  serving  as  Chief  of  the 
Nuclear  Medicine  Services  and  an 
authorized  user),  the  RSO  and  the  RSC 
all  had  substantial  information 
indicating  the  failure  of  the  technologist 
to  follow  requirements  and  the 
implications  associated  with  that 
failure,  and  yet,  actions  to  correct  the 
problem  were  not  effective.  The  NRC 
staff  concludes  that  the  violations  are  ox 
very  significant  concern  and  that  VAMC 
management  actions  were  ineffective 
and  were  unacceptable  in  that  despite 
its  knowledge  that  violations  of  NRC 
regulations  were  ongoing,  no  lasting  or 
effective  corrective  action  was  taken. 

The  Licensee  possesses  a  broad  sco[5e 
license  which  places  a  significant 
responsibility  on  the  RSC,  as  well  as  the 
RSO,  to  ensure  that  licensed  activities 
are  conducted  safely  and  in  accordance 
with  NRC  requirements.  Through  a 
broad  scope  license,  the  NRC  allows 
great  latitude  in  the  management  of  the 
radiation  safety  program,  and,  in  return 
for  that  latitude,  the  NRC  expects  an 
unusually  high  degree  of  responsibility 


50372 


Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Notices 


by  the  Licensee  to  assure  that  all 
requirements  of  the  NRC  license  are 
met,  and  to  identify  and  promptly 
correct  potential  violations  of  NRC 
requirements.  The  licensee’s  failure  to 
maintain  sufficient  control  over  the 
administration  of  radiopharmaceuticals 
to  patients  and  to  ensure  accurate 
recordkeeping  of  licensed  activities 
raises  signific.ant  questions  regarding 
the  adequacy  of  its  oversight  of 
activities  at  its  facility,  as  well  as  the 
ability  of  the  Licensee  to  assure  that 
activities  at  the  facility  under  its  broad 
scope  license  are  conducted  safely  and 
in  accordance  with  Commission 
requirements.  The  Licensee  had 
continued  to  allow  the  recordkeeping 
violations  in  this  case  even  though  the 
NRC  (1)  took  enforcement  action  for 
recordkeeping  violations  as  a  result  of 
previous  NRC  inspections  in  March 
1991  and  May  1992,  including  recurring 
recordkeeping  violations  identified  in 
the  May  1992  inspection,  (2)  held  a 
management  meeting  with  VAMC 
management  representatives  on  April 
26, 1991,  to  discuss  the  results  of  the 
recordkeeping  issues  from  the  March 
1991  inspection,  and  (3)  issued  a  letter 
dated  June  16, 1992,  as  a  result  of  the 
May  1992  inspection,  to  VAMC 
expressing  NRC  concerns  regarding  thg 
Licensee’s  recordkeeping  system,  need 
for  increased  management  attention, 
and  recurring  violations.  The  NRC 
recognizes  that  attempts  were  made  by 
VAMC  management  to  correct  the 
violations.  These  attempts  were 
ineffective  and  the  recordkeeping 
violations  recurred.  Accordingly, 
without  additional  requirements,  there 
is  inadequate  assurance  that  licensed 
activities  will  be  adequately  controlled 
at  the  Licensee’s  facilities. 

Ill 

During  an  enforcement  conference  on 
'February  16, 1993,  the  Licensee 
presented  a  corrective  action  plan, 
including  the  removal  of  the 
technologist  from  activities  requiring 
the  use  of  radioactive  materials  after 
receipt  of  NRC’s  January  7, 1993  letter. 
The  Licensee  indicated  that  the 
technologist  would  not  be  allowed  to 
use  or  supervise  the  use  of  radioactive 
materials  at  the  Licensee’s  facilities. 
Additionally,  the  Licensee  committed 
to:  (1)  Requiring  that  the  RSO  now 
report  directly  to  the  Chief  of  Staff,  who 
reports  to  the  Medical  Center  Director, 
(2)  designating  of  a  new  Chairman  of  the 
RSC,  and  (3)  initiating  audits  of  the 
radiation  safety  program  by  someone 
independent  of  the  VAMC.  In  view  of 
the  concerns  set  forth  in  Section  II  of 
this  Order,  I  have  agreed  with  VAMC 
that  additional  actions  are  needed  to 


increase  and  improve  management 
attention  to  licensed  activities  and  that 
the  Licensee’s  commitments,  as 
described  in  Section  IV,  are  necessary  to 
assure  that  licensed  activities  are 
conducted  so  as  to  assure  radiological 
safety  and  in  accordance  with  NRC 
requirements.  Specifically,  I  have 
determined  that  the  public  health  and 
safety  require  that  License  No.  01— 
00643-02  be  modified  to  confirm  the 
Licensee’s  commitments.  The  Licensee 
consented  to  the  issuance  of  this 
Confirmatory  Order  during  a  June  29, 
1993  telephone  conversation  between 
yourself  and  Mr.  Raymond  J.  Reevey, 
VAMC,  and  Dr.  Bruce  S.  Mailed  of  the 
NRC  Region  II  staff.  Pursuant  to  10  CFR 
2.202,  based  on  the  significance  of  the 
violations  described  above  and  on  the 
licensee’s  consent  to  the  Order,  1  have 
also  determined  that  the  public  health 
and  safety  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  2.202  and  10  CFR  part  30,  It  is 
Hereby  Ordered,  Effective  Immediately, 
That  License  No.  10-00643-02  is 
Modified  as  Follows: 

A.  The  Licensee  shall  provide  written 
notice  to  the  Regional  Administrator, 
NRC  Region  II  at  least  one  week  prior 
to  Mr.  Carl  E.  Chappell’s  reinvolvement 
in  licensed  activities  authorized  under 
License  No.  01-00643-02,  including  a 
statement  from  the  Licensee  explaining 
the  basis  for  concluding  that,  in  light  of 
Mr.  Chappell’s  prior  conduct  described 
in  the  attached  Notice,  he  can  be 
expected  to  maintain  complete  and 
accurate  records  in  accordance  with 
regulatory  requirements  and  otherwise 
comply  with  NRC  requirements  (this 
condition  expires  five  years  from  its 
effective  date). 

B.  The  Licensee  shall  retain  an  expert, 
independent  of  the  Licensee’s  staff,  to 
perform  an  audit  of  the  Licensee’s 
radiation  safety  program  and  provide 
recommendations  for  a  performance 
improvement  program  based  on  the 
audit  findings  and  the  specific  concerns 
and  violations  described  in  the  letter 
transmitting  this  Order  and  the  attached 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  enclosed 
with  that  letter.  Within  60  days  from  the 
date  of  this  Order,  the  Licensee  shall 
submit  to  the  Regional  Administrator, 
NRC  Region  II,  for  approval,  the 
credentials  of  one  or  more  experts 
(Consultant)  with  experience  in  the 
management  and  implementation  of  a 
broad  scope  radiation  program. 


including  activities  similar  to  those 
authorized  under  the  Licensee’s 
program,  qualified  to  perform  an  audit 
of  the  Licensee’s  radiation  safety 
program. 

C.  Within  30  days  of  NRC  approval  of 
the  consultant  selection  as  described 
above,  the  Licensee  shall  submit  to  the 
Regional  Administrator,  NRC  Region  11, 
for  approval,  an  audit  plan.  In 
developing  the  audit  plan,  the  Licen.see 
or  Consultant  shall  review  the 
documents  submitted  to  NRC  in  support 
of  the  license  renewal  applications  and 
consider  incorporation,  within  the 
scope  of  the  audit,  of  any  proposed 
changes  in  the  Licensee’s  program.  The 
Consultant  must  notify  the  Licensee  at 
any  time  during  the  program  review  if 
it  identifies  violations  of  the  VAMC 
license  and  NRC  requirements.  The 
audit  of  the  Licensee’s  radiation  safety 
program  shall  include,  but  not  be 
limited  to,  a  review  of  the  following: 

1.  Organizational  and  management 
structures,  to  include  assigned 
responsibilities  and  authorities  of 
individuals  responsible  for  the 
management  of  the  radiation  safety 
program. 

2.  The  radiation  safety  program,  to 
include  oversight  functions  by 
management,  including  but  not  limited 
to  ensuring  records  are  accurate, 
complete,  filed  and  maintained;  and 
that  the  RSO  fully  investigates 
incidents. 

3.  The  scope,  methods,  and  frequency 
of  the  Licensee’s  program  for 
surveillance  and  audits  performed. 

D.  The  Licensee  shall  provide  written 
quarterly  audit  reports  to  the  NRC 
Region  II  office  for  a  period  of  one  year 
and  semiannual  reports  for  a  period  of 
two  years  thereafter. 

The  Regional  Administrator,  NRC 
Region  II,  may,  in  writing,  relax  or 
rescind  any  of  the  above  conditions 
upon  demonstration  by  the  Licensee  of 
good  cause. 

V 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  II, 
101  Marietta  Street,  NW.,  suite  2900, 
Atlanta,  Georgia  30323,  and  to  the 
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Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this 
ConHrmatory  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i)  any 
person  adversely  affected  by  this  Order 
other  than  the  Licensee,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  Tiled  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  Hnal  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An 
Answer  or  a  Request  for  Hearing  Shall 
not  Stay  the  Immediate  Effectiveness  of 
This  Older. 

VI 

In  addition  to  issuance  of  this 
Confirmatory  Order  modifying  License 
No.  01-00643-02,  the  Commission 
requires  further  information  from  the 
Licensee  in  order  to  determine  whether 
the  Commission  can  have  reasonable 
assurance  that  in  the  future  the  Licensee 
will  conduct  its  activities  in  accordance 
with  the  Commission’s  requirements. 

Accordingly,  pursuant  to  sections 
161c,  1610, 182,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission’s  requirements  in  10 
CFR  2.204  and  10  CFR  30.32(b),  in  order 
for  the  Commission  to  determine 
whether  your  license  should  be  further 
modified,  suspended  or  revoked,  or 
oth|^  enforcement  action  taken  to 
ensure  compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required 
to  submit  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
within  30  days  of  the  date  of  this  Order 
and  Demand  for  Information,  in  writing 
and  under  oath  or  affirmation: 

A.  Written  assurance  that  the 
proposed  new  RSO,  the  former 
Chairman  of  the  RSC  (listed  as  an 
authorized  user  on  the  license),  and  the 
Chief  Technologist  fully  understand 
their  responsibilities  and  their 


obligation  to  comply  with  NRC 
requirements,  including  license 
conditions; 

B.  Written  assurance  that  the 
reporting  relationship  of  the  RSO  and 
R^  are  to  the  Medical  Center  Chief  of 
Staff  and  independent  of  any 
organization  they  audit  for  radiation 
safety  purposes; 

C.  A  statement  describing  the 
Licensee’s  procedures  that  have  been 
established  to  ensure  that  the  former 
Chairman  of  the  RSC  (listed  as  an 
authorized  user  on  the  license)  and  the 
Chief  Technologist  will  comply  with 
Commission  regulations  and  the 
conditions  of  the  license; 

D.  The  results  of  the  Licensee’s  review 
of  the  July  22, 1991,  incidents  which 
demonstrate  that  patients  administered 
diagnostic  doses  by  the  technologist  on 
that  date  did  not  receive  excessive  or 
inadequate  doses; 

E.  A  statement  as  to  why  the  NRC 
should  not  modify  the  license  to  limit 
the  scope  of  the  VAMC  program  to  a 
specific  license  of  limited  scope  until 
the  Licensee  demonstrates  that  it  can 
sustain  the  required  level  of 
management  oversight  and  properly 
manage  a  broad  scope  program;  and 

F.  A  statement  as  to  why  the  NRC 
should  have  reasonable  assurance  that 
the  VAMC  will  take  prompt  and  lasting 
corrective  action  when  a  violation  of 
NRC  requirements  is  identified. 

Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  II,  101  Marietta  Street,  N.W., 
Suite  2900,  Atlanta,  GA  30323. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  regulatory 
requirements 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  September  1993. 

Hugh  L.  Thompson.  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 

|FR  Doc.  93-23555  Filed  9-24-93;  8:45  am) 

BILUNQ  CODE  7S«M>1-M 


OFFICE  OF  POUCY  DEVELOPMENT 

President’s  Council  on  Sustainable 
Development;  Meeting 

AGENCY:  Office  of  Policy  Development. 
ACTION:  Noticing  the  second  meeting  of 
the  President’s  ^uncil  on  Sustainable 
Development. 


Time  and  Date:  8-5,  Monday,  October  18, 
1993. 

Place:  Auditorium — U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue, 

NW.,  Washington,  DC. 

Status:  Open  to  Public. 

Matters  to  be  Considered:  The  President’s 
Council  on  Sustainable  Development  is  a 
partnership  of  industry,  labor,  government 
and  environmental  organizations,  not-for- 
profit  groups,  and  civil  rights  organizations. 
The  Council  will  hear  reports  from  interim 
task  forces,  and  establish  short  and  long  term 
priorities  for  developing  recommendations  to 
the  President  for  a  U.S.  Sustainable 
Development  strategy. 

Contact:  Keith  Laughlin — ^The  White  House 
Office  on  Environmental  Policy.  (202)  456- 
6224. 

Keith  Laughlin, 

Associate  Director. 

|FR  Doc.  93-23599  Filed  9-24-93;  8:45  am) 
BILUNG  CODE  3127-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32930;  File  No.  SR-NASD- 
92-46] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Chamge  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Conflicts  of  Interest  in  the 
Distribution  of  Securities 

September  21, 1993. 

Pursuant  to^ection  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  3. 1993,  the 
National  Association  of  Securities 
Dealers,  Inc,  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”)  i 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


1  The  NASD  filed  the  proposed  rule  change  with 
the  Commission  on  November  12, 1992.  The  NASD 
has  filed  three  amendments  to  the  proposed  rule 
change.  Amendment  No.  1.  filed  on  January  6, 1993. 
reported  the  results  of  a  member  vote  on  the 
proposed  rule  change;  1675  voting  in  favor.  231 
opposed,  and  42  not  voting  or  unsigned. 
Amendment  No.  2.  filed  on  May  19. 1993.  amended 
the  text  of  the  rule  change  to  reflect  the  language 
of  the  proposed  rule  change  pending  in  File  No. 
SR-NASD-89-35.  See  infra  note  2.  Amendment  No. 
3.  filed  on  August  3. 1993.  amended  the  rule  change 
to  clarify  that  the  term  “preferred  equity”  under  the 
rule  change  would  not  include  debt  securities.  In 
addition,  the  amendment  clarified  the  NASD's 
position  under  Section  2(a)  of  Schedule  £  to  the 
NASD  By-Laws  that  the  term  “common  equity” 
includes  warrants  or  rights  that  are  exercisable 
within  the  60-day  period  following  the  offering.  The 
amendment  also  clarified  the  proposed  rule 
language  with  respect  to  securities  that  are  rated  by 
a  nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest  generic  rating 
categories. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 
Below  is  the  full  text  of  the  proposed 
rule  change  to  Schedule  E  of  the  By- 
Laws,  as  amended.  Additions  are  in 
italics;  deletions  are  in  brackets.^ 

Schedule  E  to  the  NASD  By-Laws 

Distribution  of  Securities  of  Members 
and  Affiliates — Conflicts  of  Interest 

Section  1 — General 

(a)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
distribution  of  a  public  offering  of  debt 
or  equity  securities  issued  or  to  be 
issued  by  the  member,  the  parent  of  the 
member,  or  an  affiliate  of  the  member 
and  no  member  or  parent  of  a  member 
shall  issue  securities  except  in 
accordance  with  this  Sch^ule. 

(b)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
distribution  of  public  offering  of  debt  or 
equity  securities  issued  or  to  be  issued 
by  a  company  if  the  member  and/or  its 
associated  persons,  parent  or  affiliates 
have  a  conflict  of  interest  with  the 
company,  as  defined  herein,  except  in 
accordance  with  this  Schedule. 

Section  2 — Definitions 

•  •  •  *  •  V 

(e)  Common  Equity — the  total  number 
of  shares  of  common  stock  outstanding 
without  regard  to  class,  whether  voting 
or  non-voting,  convertible  or  non- 
convertible,  exchangeable  or  non¬ 
exchangeable,  redeemable  or  non- 
redeemable,  as  reflected  on  the 
consolidated  financial  statements  of  the 
company. 

***** 


zThe  text  reflects  a  proposed  rule  change  pending 
before  the  Commission  in  File  No.  SR-NASD-89- 
35.  That  rule  change  would  amend  section  3(c)  of 
Schedule  E  to  the  NASD  By-Laws  (proposed 
subsection  3(c)(l)(ii))  to  permit  an  exemption  from 
the  QIU  pricing  requirement  for  certain  negotiated 
transactions  of  debt  securities  offered  solely  to 
institutional  investors  under  Rule  415  of  the 
Securities  Act  of  1933  ("Securities  Act").  Securities 
Exchange  Act  Release  No.  27118  (August  9, 1989), 
54  FR  33996.  Since  the  initial  notice,  the  NASD  lias 
filed  four  amendments  to  the  rule  change  pending 
in  SR-NASD-89-35.  Amendment  No  1,  Tiled  on 
June  4, 1991,  responds  to  comment  letters  received 
by  the  Commission.  Amendment  No.  2,  Tiled  on 
April  14, 1992,  deleted  “natural  person"  from  the 
proposed  deTinition  of  "institutional  investor." 
Amendment  No.  3,  Bled  on  April  1, 1993,  clariHed 
that  the  proposed  exemption  from  QIU  pricing 
requirement  would  be  available  only  for  oBerings 
of  debt  securities.  Amendment  No.  4,  Hied  on  May 
20, 1993,  clariTied  that  the  recommendation  of  the 
QIU  relates  to  the  yield  of  a  debt  issue.  Copies  of 
the  Tiling  and  amendments  are  available  in  the 
Commission's  Public  Reference  Room  and  from  the 
NASD. 


(g)  Conflict  of  Interest — shall  be 
deemed  to  exist  when: 

(1) A  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
aggregate  beneficially  own  10%  or  more 
of  the  outstanding  subordinated  debt  of 
a  company: 

(2)  A  member  and/or  its  associoted 
persons,  parent  or  affiliates  in  the 
aggregate  beneficially  own  10%  or  more 
of  the  common  equity  of  a  company 
which  is  a  corporation,  or  beneficially 
own  a  general  limited  or  special 
partnership  interest  in  10%  or  more  of 
the  distributable  profits  or  losses  of  a 
company:  or 

13}  A  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
aggregate  beneficially  own  10%  or  more 
of  the  preferred  equity  of  a  company. 

(4)  The  provisions  of  paragraphs  (l), 
(2)  and  (3)  hereof  notwithstanding,  the 
conflict  of  interest  provisions  of  this 
Schedule  E  shall  not  apply  to: 

(a)  An  offering  of  securities  exempt 
from  registration  with  the  Securities  and 
Exchange  Commission  under  section 
3(a)(4)  of  the  Securities  Act  of  1993: 

(b)  An  investment  company  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Investment 
Company  Act  of  1940,  as  amended: 

(c)  A  "separate  account"  as  defined  in 
section  2(a)(37)  of  the  Investment 
Company  Act  of  1940,  as  amended: 

(d)  A  "real  estate  investment  trust"  as 
defined  in  section  856  of  the  Internal 
Revenue  Code: 

(e)  A  "direct  participation  program" 
as  defined  in  Article  Ul,  Section  34  of 
the  Rules  of  Fair  Practice: 

(f)  An  offering  of  a  class  of  securities, 
including  financing  instrument-backed 
securities,  which  are  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  (4) 
highest  generic  rating  categories:  and 

(g)  An  offering  of  a  class  of  equity 
securities  for  which  a  bona  fide 
independent  market  as  defined  in 
Section  2(c)  exists  as  of  the  date  of  the 
filing  of  the  registration  statement  and 
as  of  the  effective  date  thereof. 
***** 

(I)  Preferred  Equity — the  aggregate 
capital  invested  by  all  persons  in  the 
preferred  securities  outstanding  without 
regard  to  class,  whether  voting  or  non¬ 
voting,  convertible  or  non-convertible, 
exchangeable  or  non-exchangeable, 
redeemable  or  non-redeemable,  as  _ 
reflected  on  the  consolidated  financial 
statements  of  the  company. 
***** 

UMo)  Qualified  independent 
underwriter  * — a  member  which: 


*In  the  opinion  of  the  National  Association  of 
Securities  Dealers,  Inc.  and  the  Securities  and 


•  •  •  •  * 

(6)  Is  not  an  affiliate  of  the  entity 
issuing  securities  pursuant  to  Section  3 
of  this  Schedule  and  does  not 
benehcially  own  five  percent  or  more  of 
the  outstanding  voting  securities, 
common  equity,  preferred  equity  or 
subordinated  debt  of  such  entity  which 
is  a  corporation  or  beneficially  own  a 
partnership  interest  in  five  percent  or 
more  of  the  distributable  profits  or 
losses  of  such  entity  which  is  a 
partnership;  and 
***** 

(r)  Subordinated  Debt — includes  (1) 
debt  of  an  issuer  which  is  expressly 
subordinate  in  right  of  payment  to,  or 
with  a  claim  on  assets  subordinate  to, 
any  existing  or  future  debt  of  such 
issuer;  or  (2)  all  debt  that  is  specified  os 
subordinated  at  the  time  of  issuance. 
Subordinated  debt  shall  not  include 
short-term  debt  with  maturity  at 
issuance  of  less  than  one  year  and 
secured  debt  and  bank  debt  not 
specified  as  subordinated  debt  at  the 
time  of  issuance. 

Section  3 — ^Participation  in  Distribution 
of  Securities  [of  Member  or  Affiliate] 

(a)  No  member  shall  underwrite, 
participate  as  a  member  of  the 
underwriting  syndicate  or  selling  group, 
or  otherwise  assist  in  the  distribution  of 
a  public  offering  of  an  issue  of  debt  or 
equity  securities  issued  or  to  be  issued 
by  the  member  or  an  afiiliate  of  the 
member,  or  of  a  company  with  which 
the  member  or  its  associated  persons, 
parent  or  affiliates  have  a  conflict  of 
interest,  unless  the  member  is  in 
compliance  with  subsection  3(b)  and 
subsection  3(c)  below. 

(b)  In  the  case  of  a  member  which  is 
a  corporation,  the  majority  of  the  board 
of  directors,  or  in  the  case  of  a  member 
which  is  a  partnership,  a  majority  of  the 
general  partners  or,  in  the  case  of  a 
member  which  is  a  sole  proprietorship, 
the  proprietor  as  of  the  date  of  the  filing 
of  the  registration  statement  and  as  of 
the  effective  date  of  the  offering  shall 
have  been  actively  engaged  in  the 
investment  banking  or  securities 
business  for  the  five  year  period 
immediately  preceding  the  filing  of  the 
registration  statement. 

(c)  If  a  member  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  ofiering  of  its 
own  or  an  affiliate’s  securities  or 


Exchange  Conunission  the  full  responsibilities  and 
liabilities  of  an  underwriter  under  the  Securities 
Act  of  1933  attach  to  a  “qualified  independent 
underwriter”  performing  the  functions  called  for  by 
the  provisions  of  Section  3  hereof. 
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proposes  to  underwrite,  participate  as  a 
member  of  the  underwriting  syndicate 
or  seliing  group,  or  otherwise  assist  in 
the  distribution  of  a  public  offering  of 
securities  of  a  company  with  »v/iich  it  or 
its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest, 
subject  to  this  Section  without 
limitation  as  to  the  amount  of  securities 
to  be  distributed  by  the  member,  one  or 
more  of  the  following  three  criteria  shall 
be  met: 

(1)  The  price  at  which  an  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  is 
established  at  a  price  no  higher  or  yield 
no  lower  than  that  recommended  by  a 
qualified  ihdependent  underwriter, 
which  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  prospectus,  offering  circular,  or 
similar  document  and  which  shall 
exercise  the  usual  standaiuis  of  “due 
diligence”  in  respect  thereto;  provided, 
however,  that: 

(i)  An  offering  of  securities  by  a 
member  which  has  not  been  actively 
engaged  in  the  investment  banking  or 
securities  business,  in  its  present  form 
or  as  a  predecessor  broker/dealer,  for  at 
least  the  Hve  years  immediately 
preceding  the  filing  of  the  registration 
statement  shall  be  managed  by  a 
qualified  independent  underwriter;  or 

(ii)  The  provision  of  this  paragraph 
which  requires  that  the  yield  of  the 
securities  be  established  based  on  the 
recommendation  of  a  qualified 
independent  underwriter  shall  not 
apply  to  an  ofiering  of  debt  securities  if: 

a.  The  securities  (except  for  the 
securities  of  a  broker-dealer  or  its 
parent)  are  registered  on  behalf  of 
selling  security  holders,  with  the 
Securities  and  Exchange  Commission 
pursuant  to  the  Securities  Act  of  1933, 
as  amended,  and  Rule  415  adopted 
thereunder; 

b.  The  seairities  will  only  be  offered 
from  time  to  time  in  negotiated 
transactions; 

c.  Sales  by  the  affiliated  member  will 
be  made  solely  to  institutional  investors; 
and 

d.  The  qualified  independent 
underwriter  fulfills  all  other 
requirements  of  this  paragraph  with 
respect  to  the  Registration  Statement  as 
of  the  date  it  is  declared  effective  by  the 
Securities  and  Exchange  Commission 
and  as  of  the  date  of  any  amendment 
thereto;  or 

(Hi)  The  provision  of  this  paragraph 
which  requires  that  the  price  or  yield  of 
the  securities  be  established  based  on 
the  recommendation  of  a  qualified 
independent  underwriter  shall  not  apply 
to  an  offering  of  equity  or  debt  securities 

if: 


a.  The  securities  (except  for  the 
securities  of  a  broker-dealer  or  its 
parent)  are  issued  in  an  exchange  offer 
or  other  transaction  relating  to  a 
recapitalization  or  restructuring  of  a 
company;  and 

b.  The  member  that  is  affiliated  with 
the  issuer  or  with  which  the  member  or 
its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest  is 
not  obligated  to  and  does  not  provide  a 
recommendation  with  respect  to  the 
price,  yield,  or  exchange  value  of  the 
transaction;  or 
***** 

Section  4 — ^Disclosure 

(a)  Any  member  offering  its  securities 
pursuant  to  this  schedule  shall  disclose 
in  the  registration  statement,  offering 
circular,  or  similar  document  a  date  by 
which  the  offering  is  reasonably 
expected  to  be  completed  and  the  terms 
upon  which  the  proceeds  will  be 
released  from  the  escrow  account 
described  in  subsection  5(a). 

(b)  All  offerings  included  within  the 
scope  of  this  Schedule  shall  disclose  in 
the  underwriting  section  of  the 
registration  statement,  offering  circular 
or  similar  document  that  the  offering  is 
being  made  pursuant  to  the  provisions 
of  this  Schedule,  that  the  offering  is 
either  being  made  by  a  member  of  its 
own  securities  or  those  of  an  affiliate,  or 
those  of  a  company  in  which  the 
member  or  its  associated  persons, 
parent  or  affiliates  own  the  common 
stock,  preferred  stock  or  subordinated 
debt  of  the  company,  the  name  of  the 
member  acting  as  qualified  independent 
underwriter,  if  any,  and  that  such 
member  is  assuming  the  responsibilities 
of  acting  as  a  qualified  independent 
underwriter  in  pricing  the  offering  and 
conducting  due  diligence. 
***** 

Section  11 — Suitability 

Every  member  underwriting  an  issue 
of  its  securities,  or  .securities  of  an 
affiliate,  or  the  securities  of  a  company 
with  which  it  has  a  conflict  of  interest, 
pursuant  to  the  provisions  of  Section  3 
hereof,  who  recommends  to  a  customer 
the  purchase  of  a  security  of  such  an 
issue  shall  have  reasonable  grounds  to 
believe  that  the  recommendation  is 
suitable  for  such  customer  on  the  basis 
of  information  furnished  by  such 
customer  concerning  the  customer’s 
investment  objectives,  financial 
situation,  and  needs,  and  any  other 
information  known  by  such  member.  In 
connection  with  all  such 
determinations,  the  member  must 
maintain  in  its  files  the  basis  for  its 
determination. 


Section  12 — ^Discretionary  Accounts 

Notwithstanding  the  provisions  of 
Article  III,  Section  15  of  the 
Corporation’s  Rules  of  Fair  Practice,  or 
any  other  provisions  of  law,  a 
transaction  in  securities  issued  by  a 
member  or  an  affiliate  of  a  member,  or 
by  a  company  with  which  a  member  has 
a  conflict  of  interest  shall  not  be 
executed  by  any  member  in  a 
discretionary  account  without  the  prior 
specific  written  approval  of  the 
customer. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background  of  Proposed  Rule  Change 

In  1972,  the  NASD  adopted  Schedule 
E  to  the  By-Laws  (“Schedule  E”)  to 
regulate  the  potential  conflicts  of' 
interest  that  exist  when  a  member 
participates  in  the  public  distribution  of 
its  own  securities  or  the  securities  of  an 
affiliate.  The  presumptions  contained 
within  Schedule  E  used  to  determine 
affiliation  are  generally  either  voting 
control  .through  ownership  of  equity 
securities  or  common  control  of 
management  through  interlocking 
officerships  or  directorships.  Schedule  E 
addresses  the  conflicts  by  requiring  a 
qualified  independent  underwriter  to 
render  an  opinion  on  the  price  of  the 
securities  offered,  conduct  due 
diligence,  and  participate  in  the 
preparation  of  the  registration 
statement,  in  the  absence  of  an 
investment  grade  rating  for  debt 
securities  or  a  bona  fide  independent 
market  for  equity  securities.  Tbe 
qualified  independent  underwriter  also 
assumes  underwriter’s  liability  for  the 
offering.  The  NASD  has  relied  on  the 
objectivity  and  independence  of  the 
qualified  independent  underwriter  to 
resolve  the  conflicts  of  interest  present 
when  a  member  distributes  its  own 
securities  or  those  of  an  affiliate. 
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In  1989,  the  NASD  Board  of 
Governors  asked  the  Corporate 
Financing  Committee  to  consider 
whether  the  ownership  of  debt  of  an 
issuer  by  an  NASD  member  that  intends 
to  distribute  the  issuer’s  securities 
creates  a  conflict  of  interest  and,  if  so, 
whether  the  conflict  should  be  regulated 
by  the  provisions  of  Schedule  E.  The 
Corporate  Financing  Committee 
concluded,  after  review  of  numerous 
leveraged  buy-out  offerings  and 
discussions  with  several  member  firms, 
that  a  potential  conflict  of  interest  exists 
when  a  member  owns  debt,  preferred 
equity,  or  voting  or  nonvoting  common 
equity  of  an  issuer  while  engaged  in  an 
offering  of  the  issuer's  securities.  The 
Board  of  Governors  approved  the 
issuance  of  Notice  to  Members  90-39 
(June  1990)  requesting  membership 
comment  on  proposed  amerulments  to 
Schedule  E  to  address  the  conflicts  of 
interest  that  exist  when  a  member 
participates  in  a  public  offering  of  an 
issuer  while  the  member  owns  debt, 
preferred  equity,  or  non-voting  common 
equity  of  the  issuer.  The  NASD  is 
concerned  regarding  such  offerings 
because  members  and  their  affiliates 
often  become  holders  of  risky,  less-than- 
investment-grade  debt  securities  as  a 
result  of  their  participation  in  leveraged 
buy-out  transactions,  which  could 
inffuence  the  independence  of 
members’  pricing  and  due  diligence 
functions  in  any  subsequent  related 
public  offering. 

Description  of  Proposed  Rule  Change 

After  review  of  the  comments 
received,  the  NASD  is  proposing  to 
amend  Schedule  E  to  require 
compliance  with  its  provisions  if  a 
member  participating  in  a  distribution 
of  a  public  offering  of  debt  or  equity 
securities  has  a  conflict  of  interest  with 
the  issuer.  Set  forth  below  is  a 
description  of  the  ameiulments 
proposed  to  each  section  of  Schedule  E. 
in  each  case,  a  description  is  provided 
of  any  modifications  to  the  rule 
language  as  published  in  Notice  to 
Members  90-39.  A  discussion  of  those 
comments  not  addressed  in  connection 
with  the  following  description  of  the 
proposed  rule  change  is  set  forth  below 
under  subsection  II.C. 

Section  1 — General.  The  NASD  is 
proposing  a  new  introductory  paragraph 
to  ^hedule  E  that  sets  forth  the 
applicability  of  Schedule  E  to  conflict  of 
interest  situations  by  prohibiting 
members  and  their  associated  persons 
from  participating  in  the  distribution  of 
a  public  offering  of  debt  or  equity 
securities  if  the  member  and/or  its 
associated  persons,  parent  or  affiliates 
have  a  conflict  of  interest  with  the 


company.  No  modifications  have  been 
made  to  the  rule  language  of  this 
provision  as  published  in  Notice  to 
Members  90-39. 

Section  2 — Definitions.  Four  new 
definitions  are  proposed  to  be  added  to 
the  definitions  section  and  one 
definition  is  proposed  to  be  amended. 

Common  Equity  A  new  definition  of 
"common  equity”  is  proposed  to 
include  the  total  number  of  shares  of 
common  stock  outstanding  without 
regard  to  class,  voting  rights  or  other 
distinguishing  characteristics  as 
reflected  on  the  consolidated  financial 
statements  of  the  company.  No 
modiHcations  have  been  made  to  the 
rule  language  of  this  provision  as 
publish^  in  Notice  to  Mensbers  90-39. 

Confict  of  Interest.  The  principal  new 
deffnition  is  that  of  “conflict  of 
interest.”  Significant  modifications  have 
been  made  to  the  rule  language  of  this 
provision  as  published  in  Notice  to 
Members  90-39  to  address  the 
comments  received  which  are  reflected 
in  this  provision  and  the  related 
deflnitions  for  “preferred  equity”  and 
"subordinated  debt”  The  provision  has 
been  modified  to  exclude  ownership  of 
the  common  equity,  preferred  stock  or 
debt  of  the  parent  of  the  issuer.  A 
conflict  of  interest  will  be  deemed  to 
exist  if  the  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
aggregate  beneflcially  own  10%  or' more 
of  the: 

U)  Outstanding  subordinated  debt  of 
a  company; 

(2)  Common  equity  of  a  company 
which  is  a  corporation;  or 

(3)  Preferred  equity  of  a  company. 

In  addition,  a  conflict  of  interest  will 
be  deemed  to  exist  if  the  member  and/ 
or  its  associated  persons,  parent  or 
affiliates  beneficially  owns  a  general, 
limited  or  special  partnership  interest  in 
10%  or  more  of  the  distributable  profits 
or  losses  of  a  company. 

The  calculation  of  the  10%  threshold 
would  be  based  on  all  securities  of  the 
issuer  beneficially  owned  by  the 
member  at  the  time  of  the  filing  of  the 
offering  documents,  including 
proprietary  trading  accounts  and  other 
fluctuating  positions,  regardless  of 
whether  any  of  the  securities  are  sold 
prior  to  effectiveness  of  the  offering. 
With  respect  to  the  ownership  of 
subordinated  debt,  the  calculation  of  the 
threshold  would  be  based  on  the 
issuer’s  entire  subordinated  debt 
outstanding — not  just  the  issue  owned 
by  the  member. 

A  new  paragraph  has  been  added  to 
this  provision  to  set  forth  a  number  of 
exclusions  from  the  definition  of 
"conflict  of  interest”  in  response  to  the 
requests  of  commentators.  Exclusions 


would  be  available  for  fl)  Offerings  by 
not-for-profit  and  charitable 
organizations;  12)  investment  companies 
registered  under  the  Investment 
Ci^pany  Act;  (3)  "separate  accounts” 
as  defin^  in  the  Investment  Company 
Act  of  1940;  (4)  real  estate  investment 
trusts;  (5)  direct  participation  programs; 
(6)  financing-instrument-backed 
securities  which  are  rated  investment 
grade;  (7)  equity  securities  for  which  a 
Irana  fide  independent  market  exists; 
and  (8)  debt  securities  rated  investment 
grade.3 

Preferred  Equity.  The  term  “preferred 
equity”  is  proposed  to  be  the  same  as 
that  published  in  Notice  to  Members 
90-39  and  would  include  the  aggregate 
capital  invested  by  all  persons  in  the 
preferred  securities  outstanding  without 
regard  to  class,  voting  rights,  or  other 
distinguishing  characteristics  as 
reflected  on  the  consolidated  flnancial 
statements  of  the  company. 

Subordinated  Debt.  In  response  to 
comments,  the  NASD  has  modified  the 
proposal  published  for  comment  which 
included  a  deflnition  of  the  term  “debt" 
that  would  have  provided  that  a  conflict 
exists  based  on  at  least  a  10%  beneficial 
interest  in  the  short  and  loRg-term  debt 
of  a  company  .  Upon  review  of  the 
comments  received,  the  NASD  believes 
that  the  proposed  amendments  should 
not  (and  were  not  intended)  apply  to 
banks  or  lending  institutions  that  make 
loans  to  companies  in  the  normal  course 
of  business  or  holders  of  senior  debt 
securities.  Since  it  is  subordinated  debt 
that  is  often  issued  in  a  leveraged  buy¬ 
out  and  restructuring  transactions,  the 
NASD  has  determined  that  these  are  the 
transactions  of  greatest  concern.  In  these 
cases,  the  subordinated  debt  takes  on 
many  equity  characteristics  and  the 
likeliho^  of  repayment  may  be 
substantially  based  on  the  success  of  the 
new  offering.  The  NASD.has  not 
observed  similar  levels  of  conflict 
arising  with  respect  to  holders  of  short¬ 
term  or  senior  debt.  As  a  resuh,  all 
senior  debt,  whether  secured  or 
unsecured,  and  all  short-term  debt  with 
a  maturity  at  issuance  of  less  than  one 
year  would  be  excluded  front  the 
application  of  the  proposed 
amendments.'* 


3  For  offings  subject  to  Schedule  E  on  the  basts 
that  the  securities  are  being  issued  by  a  member  or 
an  affiliate  of  a  member,  the  offering  is  subject  to 
the  Tiling  requirements  of  Schedule  E  regardless  of 
whether  the  offering  is  of  equity  securities  for 
which  a  bona  fide  independent  maricel  exists  or  of 
debt  securities  which  are  rated  investmenl.grade. 

*  The  calculation  of  the  10%  threshold  would  be 
applicable  to  an  issuer's  entire  subordinated  debt 
outstanding.  Senior  and  short-term  debt  would', 
therefore,  be  excluded  when  calculating  the 
percentage  of  debt  that  would  trigger  application  of 
the  proposed  amendments. 
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In  place  of  the  prior  proposed 
definition  of  the  term  “debt”  included 
in  Notice  to  Members  90-30,  the  NASD 
is  proposing  to  adopt  a  definition  of 
“subordinated  debt”  to  include  debt  of 
an  issuer  that  is  expressly  subordinate 
in  right  of  payment  to,  or  with  a  claim 
on  assets  subordinate  to,  any  existing  or 
future  debt  of  such  issuer  and  all  debt 
that  is  specified  as  subordinated  at  the 
time  of  issuance.  The  language  of  the 
definition  specifically  excludes  short¬ 
term  debt,  as  well  as  secured  debt  and 
bank  debt  not  specified  as  subordinated 
debt  at  the  time  of  issuance. 

The  calculation  of  the  ownership 
level  would  not  be  applied  to  the 
specific  issue  of  subordinated  debt 
owned  by  the  member  but  to  the  issuer’s 
entire  subordinated  debt  outstanding. 

Qualified  Independent  Underwriter.  A 
conforming  amendment  is  proposed  to 
subparagraph  (6)  of  the  definition  of 
“qualifi^  independent  underwriter” 
currently  included  in  Subsection  2(1)  to 
Schedule  E.  Subsection  2(1)  sets  forth 
the  requirement  that  a  qualified 
independent  underwriter  not  be  an 
affiliate  of  the  issuer  and  not 
beneficially  own  5%  or  more  of  the 
outstanding  voting  securities  of  the 
issuer.  The  provision  is  proposed  to  be 
modified  to  also  prohibit  ownership  of 
5%  or  more  of  the  common  equity, 
preferred  equity  or  subordinated  debt  of 
the  issuer. 

Section  3 — Participation  in 
Distribution  of  Securities  of  Member  or 
Affiliate.  Subsection  3(a).  It  is  proposed 
that  Section  3  be  retitled  “Participation 
in  Distribution  of  Securities.” 

Subsection  (a)  has  been  modihed  by  the 
addition  of  a  prohibition  on  any 
member  underwriting  or  participating  as 
a  member  of  the  underwriting  syndicate 
or  selling  group  or  otherwise  assisting 
the  distribution  of  a  public  offering  of 
securities  of  a  company  with  which  the 
member  or  its  associated  persons,  parent 
or  affiliates  have  a  conflict  of  interest 
unless  the  member  complies  with 
Subsection  3(b)  and  Subsection  3(c).  No 
modihcations  have  been  made  to  the 
rule  language  of  this  provision  as 
published  in  Notice  to  Members  90-39. 

Subsection  3(b)  The  NASD  is  not 
proposing  any  changes  to  subsection 
3(b)  which  requires  that  the  majority  of 
the  Board  of  directors  of  the  member 
that  is  deemed  to  have  a  conflict  with 
the  issuer  must  have  been  actively 
engaged  in  the  investment  banking  or 
securities  business  for  at  least  five  years 
and,  if  the  member  intends  to  manage 
the  underwriting,  that  the  member  have 
been  involved  in  the  securities  business 
at  least  five  years.  With  respect  to  the 
concerns  of  commentators  that  are  bank- 
affiliated  members,  the  NASD  believes 


that  if  the  members  of  the  Board  and  the 
firm  can  demonstrate  sufficient 
appropriate  experience,  the  Corporate 
Financing  Department  has  some 
flexibility  in  applying  the  provision  and 
that  exceptions,  as  appropriate,  may  be 
granted  pursuant  to  S^tion  16  of 
Schedule  E  by  a  hearing  subcommittee 
or  by  the  Chairman  of  the  Corporate 
Financing  Committee  in  consultation 
with  the  Director  of  the  Department  on 
a  case-by-case  basis. 

Subsection  3(c)  The  NASD  is 
proposing  to  amend  subsection  3(c)  to 
indicate  that  if  a  member  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  offering  of 
securities  of  a  company  with  which  it  or 
its  associate  persons,  parent,  or  affiliate 
have  a  conflict,  the  offering  must  be 
made  in  compliance  with  piaragraph 
3(c)(1)  which  requires  a  qualified 
independent  underwriter  to  participate 
in  the  preparation  of  the  offering 
document,  exercising  the  usual 
standards  of  due  diligence  with  respect 
thereto,  and  issue  an  opinion  with 
respect  to  the  pricing  of  the  offering.  As 
stated  above,  the  definition  of  “conflict 
of  interest”  would  specifically  exclude 
the  application  of  S^edule  E  to  conflict 
of  interest  situations  where  the  offering 
comports  with  the  alternative  forms  of 
Schedule  E  compliance  set  forth  in 
paragraphs  3(c)  (2)  and  (3),  which 
require  either  a  bona  fide  independent 
market  (in  the  cast  of  an  equity  offering) 
or  an  investment  grade  rating  (in  the 
case  of  a  debt  offering). 

No  modifications  have  been  made  to 
the  rule  language  of  subsection  3(c)  as 
published  in  Notice  to  Members  90-39. 
In  response  to  comments,  however,  the 
NASD  proposes  to  clarify  the 
applicability  of  the  requirements  of 
paragraph  3(c)(1)  to  recapitalization  and 
restructurings  where  an  NASD  member 
subject  to  the  application  of  Schedule  E 
because  of  a  conflict  of  interest  or 
because  the  member  is  participating  in 
offerings  of  securities  of  an  affiliate  Is 
acting  as  a  financial  advisor  rather  than 
an  underwriter.  In  this  event,  the  NASD 
believes  that  it  is  appropriate  to 
recognize  that  the  more  limited 
functions  of  the  member  acting  as  a 
financial  advisor  would  not  require  the 
qualified  independent  underwriter  to 
provide  a  pricing  opinion  where  the 
financial  advisor  has  not  been  engaged 
to  opine  on  the  price  or  the  exchange 
value.  The  NASD  is,  therefore, 
proposing  to  amend  paragraph  3(c)(1)  to 
set  forth  this  exception  in  a 
parenthetical  statement.  The  exception 
would  not  be  available  in  the  context  of 
an  offering  by  a  member  of  its  own 


securities  or  those  of  the  member’s 
parent. 

Section  4 — Disclosure.  Subsection 
4(b)  of  Schedule  E  is  proposed  to  be 
amended  to  require  the  disclosure  in  the 
offering  document  if  the  offering  is  by 
an  issuer  with  which  a  member  has  a 
conflict  of  interest.  The  provision 
currently  requires  that  the  offering 
document  disclose  that  the  offering  is 
being  made  pursuant  to  the  provisions 
of  Schedule  E,  the  name  of  the  qualified 
independent  underwriting  and  that  such 
member  is  assuming  the  responsibilities 
of  acting  as  a  qualified  independent 
underwriter.  In  the  case  of  an  offering 
subject  to  the  conflict  of  interest 
provisions,  the  provision  would  require 
disclosure  that  the  member  or  its 
associated  persons,  parent  or  affiliates 
own  the  common  stock,  preferred  stock 
or  subordinated  debt  of  the  company. 

Members  currently  subject  to 
Schedule  E  are  only  required  to  disclose 
whether  the  offering  is  being  made  by  a 
member  of  its  own  securities  or  those  of 
an  affiliate  and  are  not  required  to 
disclose  that  the  member  has  a  conflict 
of  interest  with  the  issuer.  Tn  response 
to  comments  received  with  respect  to 
the  proposed  amendments,  the  NASD 
has  determined  to  delete  the  language 
originally  included  in  Notice  to 
Members  90-39  that  would  have 
required  disclosure  that  the  member  is 
subject  to  a  conflict  ^  interest. 
Moreover,  the  NAStfhas  long  held  the 
position  that  the  application  of 
Schedule  E  is  not  a  determination  that 
a  conflict  of  interest  actually  exists,  but 
is  necessary  to  prevent  as  least  the 
appearance  of  a  conflict  of  interest. 

Corporate  Financing  Filing 
Requirements 

The  filing  requirements  of  the 
Corporate  Financing  Rule  are  contained 
in  Section  (b)  to  Article  III,  Section  44 
of  the  NASD  Rules  of  Fair  Practice 
(“Corporate  Financing  Rule”). 

Paragraph  (b)(6)(C)  requires  that 
members  filing  an  offering  subject  to  the 
filing  requirements  of  the  Rule  or 
Schedule  E  s  submit  a  statement  that  is 
intended  to  elicit  information  on 
whether  any  member  or  person 
associated  with  a  member  has  acquired 
any  dept  or  equity  securities  of  the 
issuer.  The  provision  currently  requires 
a  statement  of  the  association  or 


*The  filing  requirements  of  Schedule  E  take 
precedence  over  the  filing  requirements  of  the 
Corporate  Financing  Rule  pursuant  to  sectionlS  of 
Schedule  E.  Therefore,  offerings  that  are  exempt 
from  the  filing  requirements  of  the  Rule,  are 
nonetheless  subject  to  filing  with  the  Corporate 
Financing  Department  for  review  if  subject  to  the 
provisions  of  Schedule  E.  See  subparagraph  (7l  to 
section  (b)  to  the  Corporate  Financing  Rule. 
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afniiation  with  any  member  of  any  debt 
or  equity  securityholder  of  an  issuer  in 
an  initial  public  offering.  Where  the 
offering  is  not  an  initial  pubbc  offering, 
the  same  information  is  requested  with 
respect  to  any  securityholder  of  Hve 
percent  or  more  of  any  class  of  the 
issuer’s  securities.  The  provision  sets 
forth  the  details  of  the  information 
regarding  such  securityholdings  that 
must  be  submitted  in  the  statement. 

The  NASD  believes  that  this  provision 
is  sufficiently  broad  to  require  ffie 
submission  of  information  regarding  the 
beneficial  ownership  by  a  member,  its 
associated  persons,  parent  or  affiliates  of 
any  equity,  preferred  stock' or 
subordinated  debt  of  an  issuer  and  the 
submission  of  supplemental  information 
after  the  oHering  is  filed  if  the 
owner^ip  level  changes  during  the 
registration  period. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  s  in  that  the  proposed  rule  change  is 
designed  to  prevent  manipulative  acts 
and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
oUierwise  protect  the  public  interest  in 
connection  with  offerings  by  members 
of  securities  of  issuers  with  which  the 
member  and/or  its  associated  p)ersons, 
parent  or  affiliates  has  a  conflict  of 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  CtHnpeiition 

A  number  of  the  comments  received 
in  response  to  Notice  to  Members  90-39 
(June  1990),  publishing  an  eariier 
version  of  the  proposed  rule  change  for 
comments,  expressed  concern  that  the 
proposed  rule  change  would  have  a 
disproportionate  and  negative  effect 
upon  the  operations  of  members 
affiliated  with  banks  and  insurance 
companies  since  these  are  the  entities 
that  are  most  likely  to  be  debt  or 
preferred  stockholders  of  issuers  whose 
offerings  may  become  subject  to 
Schedule  E.  These  commenters  argued 
that  significant  regulation  already  exists 
under  the  rules  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  that  adequately  addresses  issues 
relating  to  conflicts  of  interest.  The 
NASD  believes  that  the  proposed  rule 
change  should  not  and  was  not  intended 
to  apply  to  banks,  insurance  companies 
and  other  lending  institutions  that  make 
loans  to  companies  in  the  ordinary 
course  of  business.  Therefore,  the  NASD 
has  made  a  number  of  changes  to  the 
original  version  of  the  proposed  rule 
change  as  published  for  comment  to 
restrict  the  applicability  of  the  proposed 
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rule  chaise  to  situations  involving 
subordinated  debt  securities  which  are 
issued  in  connection  with  restructurings 
and  refinancings  and  are  not  generally 
the  subject  of  normal  lending  practices. 

A  more  complete  discussion  of  the 
changes  made  to  the  proposed  rule 
change  in  response  to  the  comments 
received  is  set  forth  below  under 
subsection  II.C. 

As  a  result  of  the  modifications  made 
to  the  original  version  of  the  proposed 
rule  change  as  published  for  comment, 
the  NASD  does  not  believe  that  the 
pit^Ktsed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pinposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
publishejd  for  comment  in  Notice  to 
Members  90-39  (June  1990).  The  NASD 
received  19  comments  in  response 
thereto,  A  copy  of  the  Notice  to 
Members  is  attached  as  Exhibit  Z  to  the 
proposed  rule  change  file  with  the  SEC 
A  copy  of  the  comment  letters  received 
thereto  are  attached  as  Exhibit  3  to  the 
proposed  rule  change  filed  with  the 
SEC.  None  of  the  comments  were  fully 
in  support  of  the  p>ropo6ed  amendmmts 
in  the  form  as  published. 

The  comments  can  be  (Hganized  into 
four  general  categories:  (1)  Comments 
addressing  the  type  of  (ffibrings  that 
would  be  affect^  by  adoption;  (2) 
comments  that  argue  against  the 
expansion  of  Schedule  E  to  encompass 
conflicts  of  interest  rath^  than  the 
traditional  focus  of  Schedule  E,  i.e., 
control;  (3)  comments  on  the  effects  of 
the  proposed  amendments  on  certain 
broker/dealers  affiliated  with  banks;  and 
(4)  comments  that  argue  that  the 
threshold  percentages  of  debt,  preferred 
stock  and  equity  proposed  by  the 
amendments  should  be  modified. 

Types  of  Offerings  Subject  to  the 
Proposed  Rule  Change 

The  first  category  of  comments  have 
been  addressed  by  the  inchision  of 
exceptions  to  the  definition  of  “conflict 
of  interest”  and  the  inclusion  in 
Subsection  3(c)  of  an  exception  to  the 
requirement  of  a  pricing  opinion  in 
connection  with  a  recapitalization  or 
restructuring  transaction  when  the 
member  is  acting  as  a  financial  advisor 
rather  than  an  underwriter. 

Expansion  of  the  Scopie  of  Schedule  E 

The  second  category  of  comments 
expressed  particular  concern  with  the 
concept  of  expanding  Schedule  E  to 


situations  involving  a  conflict  of 
interest.  Thes&'{;ommenters  point  out 
that  Schedule  E  has  traditionally  only 
regulated  transactions  in  which  a 
member  is  offering  its  own  securities  or 
those  of  its  parent,  or  an  affiliation 
exists  between  the  issuer  and  a  member 
participating  in  the  distribution  of  the 
issuer’s  securities.  The  current 
definition  of  affiliate  in  Schedule  E 
hinges  upon  the  presence  of  control  of 
the  issuer  by  the  member,  control  of  the 
member  by  the  issuer,  or  the  common 
control  of  the  issuer  and  the  member. 

The  commenters  argued  that  ownership 
of  passive  investments  su<dr  as  non¬ 
voting  commcm  stocic,  non-voting 
preferred  stock  or  debt  securities  dd  not 
provide  members  of  affiliates  of 
members  with  the  same  power  that  is 
present  under  the  control  standard 
which  relies  cm  the  beneficial 
ownership  of  voting  securities. 

Over  the  years,  the  NASD  has 
expanded  the  scope  of  Schedule  E  to 
other  conflict  of  interest  situations  not 
involving  a  control  relationship.  The 
NASD  has  accomplished  this  indirectly 
through  incorpcaation  by  reference  of 
certain  oS  Schedule  E’s  provisusis  into 
the  Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Finaiunng,  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice.  This 
haterpretation  has  recently  been 
replaced  by  The  Corporate  Financing 
Rule,  Article  in.  Section  44  of  the  Rules 
of  Fair  Practice.  Schedule  E  was  first 
refied  on  to  address  the  conflicts  of 
interest  present  when  a  member 
participates  in  the  initial  public  offering 
of  an  issuer  and  simultaneously  acts  as 
a  selling  shar^mlder  in  the  same 
offering.  The  “Venture  Capital 
Restrictions”  are  now  included  in 
Subsection  (c)(7)(C)  of  The  Corporate 
Financing  Rule.  More  recently,  in  1988, 
the  NASD  adopted  a  new  provision 
“Proceeds  Directed  to  a  Manber"  to 
require  compliance  with  Subsection  3(c) 
of  Schedule  E  when  10%  or  more  of  the 
net  proceeds  of  the  offering  are  directed 
to  a  member  participating  in  the 
offering.  'This  provision  is  now  included 
in  Subsection  (cK8)  of  The  Corporate 
Financing  Rule. 

The  NASD  believes  that  the  direct 
expansion  of  the  scope  of  Schedule  E 
through  amendment  to  its  provisions 
rather  than  indirectly  through  The 
Corpcwate  Financing  Rule  is  an 
appropriate  expansion  of  the  scopw  of 
Schedule  E.  The  NASD  believes  that  the 
requirement  of  tl»e  participation  of  a 
qualified  independent  underwriter  is 
appropriate  to  address  the  same  conflict 
with  respect  to  pricing  and  due 
diligence  that  is  present  when  a  member 
participates  in  an  offering  by  an  affiliate. 
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acts  as  distributor  and  selling 
shareholder  in  an  initial  public  offering, 
receives  more  than  10%  of  the  proceeds 
of  an  offering  in  which  it  participates, 
or  distributes  the  securities  of  an  issuer 
in  which  it  owns  10%  or  more  of  the 
outstanding  subordinated  debt,  common 
equity,  or  preferred  equity. 

A  number  of  commenters  also 
requested  clariHcation  as  to  whether 
members  have  the  ability  to  rebut  the 
presumption  that  a  conflict  of  interest 
exists  under  the  proposed  dehnition  of 
“conflict  of  interest.”  Under  the 
definition  of  “affiliate”  in  Schedule  E, 
members  currently  have  the  ability  to 
rebut  the  presumption  of  control  and 
the  NASD  believes  that  members  may 
submit  information  to  the  staff  that  a 
conflict  of  interest  is  not  present  in  a 
particular  situation.  In  addition.  Section 
16  of  Schedule  E  authorizes  the 
Corporate  Financing  Committee  of  the 
NASD  Board  of  Governors  to  grant 
exemptions  where  it  deems  appropriate 
from  any  provision  of  Schedule  E  in 
exceptional  and  unusual  circumstemces. 

Disproportionate  Effect  on  Members 
Affiliated  With  Lending  Institutions 

The  third  category  of  comments 
expressed  concern  that  the  proposed 
rule  change  would  have  a 
disproportionate  and  negative  effect 
upon  the  operations  of  members 
affiliated  with  banks  and  insurance 
companies  since  these  are  the  entities 
that  are  most  likely  to  be  debt  or 
preferred  stockholders  of  issuers  whose 
offerings  may  become  subject  to 
Schedule  E.  These  commenters  argued 
that  significant  regulation  already  exists 
under  the  rules  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  that  adequately  addresses  issues 
relating  to  conflicts  of  interest.  The 
NASD  believes  that  the  proposed  rule 
change  should  not  and  was  not  intended 
to  apply  to  banks,  insurance  companies 
and  other  lending  institutions  that  make 
loans  to  companies  in  the  ordinary 
course  of  business. 

In  order  to  address  the  concerns  of 
lending  institutions  that  are  affiliated 
with  members,  the  NASD  modified  the 
proposed  definition  of  “conflict  of 
interest”  to  exclude  ownership  of  the 
securities  of  the  parent  of  an  issuer  and 
replaced  the  definition  of  “debt”  with  a 
new  definition  of  “subordinated  debt.” 
Since  it  is  subordinated  debt  that  is 
often  issued  in  a  leveraged  buy-out  and 
restructuring  transaction  and  since 
lending  institutions  normally  extend 
credit  in  the  form  of  senior  or  short-term 
debt,  the  NASD  has  determined  to  limit 
the  scope  of  the  proposed  rule  change 
to  subordinated  debt.  Moreover,  in  light 
of  the  position  of  senior  debt,  the  NASD 


does  not  believe  that  there  is  sufficient 
risk  to  a  senior  lender  to  precipitate  a 
conflict  of  interest.  As  a  result,  all  senior 
debt,  whether  secured  or  unsecured, 
and  all  short-term  debt  with  a  maturity 
at  issuance  of  less  than  one  year  would 
be  excluded  ft-om  the  application  of  the 
proposed  rule  change  and  the 
calculation  of  the  percentage  of  debt 
that  would  trigger  application  of  the 
proposed  amendments. 

A  number  of  these  commenters  also 
argued  that  the  need  for  the  proposed 
rule  change  had  passed  as  the  number 
of  leveraged  buy-outs,  which  had  been 
the  impetus  for  the  proposal,  had 
declined  significantly  and  been  replaced 
by  de-leveraging  transactions.  The 
NASD  recognizes  that  the  conflicts 
resulting  from  the  ownership  of 
subordinated  debt,  preferred  stock  and 
non-voting  common  stock  are  no  longer 
as  prevalent,  but  believes  there  is  a 
danger  that  the  potential  foi  such 
conflicts  may  re-occur. 

Percentage  Threshold 

A  number  of  the  commenters  urged 
the  NASD  to  increase  the  thresholds 
that  would  define  a  conflict  of  interest 
from  10%  to  20%  or  even  50%.  These 
commenters  state  that  such  an  increase 
would  minimize  the  impact  of  the 
provisions  and  address  the  commenters’ 
concerns.  The  NASD  believes  that  10% 
is  the  appropriate  level  for  determining 
the  existence  of  a  potential  conflict  of 
interest.  That  percentage  has  been  relied 
upon  to  determine  the  presence  of 
affiliation  under  Schedule  E  and  to 
trigger  the  application  of  the  Proceeds  to 
Members  provision  of  The  Corporate 
Financing  Rule.  The  NASD  believes, 
however,  that  many  of  the  concerns  of 
these  commenters  are  addressed  by  the 
determination  (1)  to  exclude  senior  debt 
and  short-term  debt  firom  the 
application  of  the  proposed  rule  change; 
and  (2)  that  the  calculation  of  the 
ownership  level  would  not  be  applied  to 
the  specific  issue  of  subordinated  debt 
owned  by  the  member  but  to  the  issuer’s 
entire  subordinated  debt  outstanding. 

Commentators  also  argued  that 
ownership  of  debt  and  non-voting 
preferred  and  common  stock  do  not 
permit  members  or  their  affiliates  to 
control  an  issuer  and  do  not  impact  the 
member’s  ability  to  independently 
perform  pricing  and  due  diligence  in 
connection  with  a  public  offering.  The 
NASD  continues  to  believe  that  a 
member  is  subject  to  conflicts  of  interest 
in  connection  with  the  pricing  of  an 
offering  of  securities  and  performing 
due  diligence  that  require  compliance 
with  the  provisions  of  Schedule  E  when  ^ 
the  member  owns  at  least  10%  of  the 
debt  and  non-voting  preferred  and 


common  stock  of  an  issuer  (while 
recognizing  that  the  incidence  of  such 
ownership  has  decreased  since  the  issue 
was  first  considered). 

Commentators  also  pointed  out  the 
practical  difficulty  of  determining  when 
debt  and  preferred  securities  are  owned 
since  such  securities  may  have  been 
acquired  in  the  normal  course  of 
business  and  be  held  in  trading  or 
investment  accounts.  The  NASD 
believes  that  members  can  and  should 
be  obliged  to  advise  the  Corporate 
Financing  Department  if  their 
ownership  of  the  issuer’s  securities 
brings  the  member  above  the  threshold 
or  changes  during  the  registration 
period  and  that  members  have  an 
obligation  to  track  their  acquisition  of 
the  securities  of  a  company  that  is 
registering  a  public  offering  in  which 
the  memter  is  participating. 

A  number  of  changes  have  been  made 
to  the  proposed  amendment  to  Schedule 
E  that  the  NASD  believes  will  address 
the  most  significant  objection  of 
commentators.  Because  of  the  negative 
comments  received  in  connection  with 
the  publication  for  comment  of  the 
original  version  of  the  proposed 
amendments  to  Schedule  E,  the  NASD 
determined  to  publish  a  revised 
proposal  for  member  vote. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  ’he  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  18, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2(X).30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-23523  Filed  9-24-93;  8  45  ami 
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[Release  No.  34-32924;  File  No.  SR-Phlx- 
93-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  its 
Schedule  of  Fees  and  Charges 

September  20, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78o(b)(l),  notice  is 
hereby  given  that  on  September  15, 

1993,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx”  or  "Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  as  described  in 
Items  1, 11  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b—4  of 
the  Act,!  submits  a  proposed  rule 
change  amending  the  Phlx’s  Schedule  of 
Fees  and  Charges  respecting  fees  and 
charges  for  the  transaction  of  business 
on  its  equity  floor.  The  Exchange 
proposes  the  following  amendments  to 
its  Schedule  of  Fees  and  Charges:  2 


•  •17CFR240.i9b-4(1992). 

2  With  respect  to  the  following  schedule, 
italicizing  indicates  new  material  and  brackets 
indicate  material  to  be  deleted. 


Proposed  to  Become  Effective 

9/27/93 


Transaction  value 

Rate/$1000 

lO-SlOmmja  . 

[SO.  15) 

ll0mrT>-25mm) . 

10.13) 

(25mn>-75mni) . 

10.11) 

[75mrT>-275mm) . 

[0.09) 

i275mft>-375mm) . 

[0.07) 

[375mfn-500mmj . 

[0.05) 

(SOOmm  &  Over) . 

(50,000  Share  Cap) 

[No  Maximum  Fee  Per  Trade) 

(0.015) 

0-25mm . 

$0.14 

25mm-100mm . 

0.12 

100rrm-250mm . 

0.10 

250mm-500mm . 

0.05 

500mm  &  Over . 

$50  Max  Fee  Per  Trade 

0.015 

3  The  Exchange  stated  that  "mm”  means 
million  dollars. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Phlx  Schedule 
of  Fees  and  Charges  for  the  transaction 
of  business  on  its  equity  floor, 
specifically,  the  equity  transaction  value 
charge  as  indicated  in  the  above 
schedule.  Effective  at  the  opening  of 
business  on  Monday,  September  27, 
1993,  the  Phlx  proposes  to  adopt  an 
amended  equity  transaction  value 
charge  schedule  based  on  the  total  value 
of  monthly  transactions  with  the 
exception  of  specialist  trades.  The 
revised  equity  transaction  value  charge 
institutes  a  fifty  dollar  maximum  fee  per 
trade  as  part  of  the  proposed  transaction 
value  charge  schedule,  replacing  the 
previous  fifty  thousand  share  cap  per 
trade.  Additionally,  the  Phlx  has  altered 
the  fees  per  thousand  dollars  of 
aggregate  monthly  transaction  values 
and  modified  the  value  ranges  for 
computation  of  aggregate  monthly 


transaction  values  for  all  equity 
transactions  by  member  organizations, 
except  specialists. 

The  proposed  fee  schedule 
reformulates  a  fee  structure  designed  to 
be  more  cost  efficient  to  member 
organizations  while  making  the  Phlx 
more  competitive  with  other  market 
centers  particularly  respecting  equity 
block  transactions. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
and  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  .Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed. with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  be  available  for  inspection 
and  copying  at  the  principal  office  of 
the  Phlx.  All  submissions  should  refer 
to  File  No.  SR-Phlx-93-33  and  should 
be  submitted  by  October  18, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-23522  Filed  9-24-93;  8;45  ami 
BILLING  CODE  801<M>1-«I 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 

-  Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Disaster  Business  Loan 
Application 

Form  No.:  SBA  Forms  5,  739A.  1368, 
1632 


Description  of  Respondents:  Small 
businesses 

Frequency:  On  occasion 
Annual  Responses:  10,500 
Annual  Burden:  31,500 

Dated;  September  21, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  93-23609  Filed  9-24-93;  8:45  am] 
BILLING  CODE  e02S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Questionnaire  for  Section  503 
Development  Company 
Form  No.:  1301 
Frequency:  On  occasion 
Description  of  Respondents:  State  and 
Local  Development  Companies 
Annual  Responses:  10 
Annual  Burden:  20 

Title:  Questionnaire  for  Company  Doing 
Business  with  a  Section  503 
Development  Company 
Form  No.:  1302 
Frequency:  On  occasion 
Description  of  Respondents:  State  and 
Local  Development  Companies 


Annual  Responses:  80 
Annual  Burden:  160 
Dated;  Soptemlxir  21, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  93-23610  Filed  9-24-93,  8;45  am| 
BILLING  CODE  802S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Request  for  Information 
Concerning  Portfolio  Financing 
Form  No.:  SBA  Form  857 
Frequency:  Biennially 
Description  of  Respondents:  Small 
Business  Investment  Companies 
Annual  Responses:  2,160 
Annual  Burden:  2,160 
Title:  Financial  Institution  Confirmation 
Form 

Form  No.:  SBA  Form  860 
Frequency:  Biennially 
Description  of  Respondents:  Small 
Business  Investment  Companies 
Annual  Responses:  1,500 
Annual  Burden:  750 
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Dated:  September  22, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc,  93-23611  Filed  9-24-93;  8:45  am) 
BILLING  CODC  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2662] 

Illinois  Amendment  #7;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency,  dated  September 
1  and  14, 1993,  to  establish  the 
incidence  period  for  this  disaster  as 
beginning  on  April  13, 1993  and 
continuing  through  August  31, 1993  for 
all  declared  counties  with  the  exception 
of  Mason.  The  incident  period  for 
Mason  County  will  remain  open 
because  of  localized  flooding  which  is 
presently  occurring. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  number  for 
Illinois  is  793200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  17, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assisfonce. 

IFR  Doc.  93-23613  Filed  9-24-93;  8:45  am) 
BILLING  cooe  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #268] 

Mississippi;  Declaration  of  Disaster 
Loan  Area 

Harrison  County  and  the  contiguous 
counties  of  Hancock,  Jackson,  Pearl 
River,  and  Stone  in  the  State  of 
Mississippi  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  heavy 
rains  and  flooding  which  occurred  on 
September  3, 1993.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  November  19, 1993  and 
for  economic  injury  until  the  close  of 
business  on  June  20, 1994  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  suite  300,  Atlanta, 
GA  30308  or  other  locally  announced 
locations. 

The  interest  rates  are: 

Percent 

For  physical  damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  .  8.000 


Percent 


Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  available 

elsewhere  .  8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  .  4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere  .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  268106  and  for 
economic  injury  the  number  is  805100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  20, 1993. 

Erskine  B.  Bowles, 

Administrator. 

IFR  Doc.  93-23614  Filed  9-24-93;  8:45  am) 
BILLING  COOE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2660] 

Wisconsin;  Amendment  #6; 

Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September  8, 
1993,  to  include  Brown  County  in  the 
State  of  Wisconsin  as  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
7, 1993  and  continuing  through  August 
25, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Kewaunee,  Wisconsin  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  4, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  September  17, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-23612  Filed  9-24-93;  8:45  am) 
BILLING  COOE  802S-01-M 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  Notice  1868] 

Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  C.F.R.  parts  120- 
130). 

EFFECTIVE  DATE:  September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant  Jr.,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6650). 

SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arms  Export  Control 
Act  (AECA),  22  U.S.C.  2778,  prohibits 
export  licenses  to  be  issued  to  a  person, 
or  any  party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statutes,  including  the  AECA. 
The  term  "person,”  as  defined  in 
§  120.14  of  the  International  Traffic  in 
Arms  Regulations  (ITAR),  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  §  126.7(e),  defines  the  term 
"party  to  the  export”  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR  §  127.7,  authorizes  the 
Assistant  Secretary  of  State  for  Political- 
Military  Affairs  to  prohibit  certain 
persons  convicted  of  violating  or 
conspiring  to  violate,  the  AECA,  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  semices.  Such  a 
prohibition  is  referred  to  as  a  "statutory 
debarment,”  which  may  be  imposed  on 
the  basis  of  judicial  proceedings  that 
resulted  in  a  conviction  for  violating,  or 
of  conspiring  to  violate,  the  AECA.  See 
22  CFR  127.7(c).  The  period  for 
debarment  will  normally  be  three  years 
from  the  date  of  conviction.  At  the  end 
of  the  debarment  period,  licensing 
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privileges  may  be  reinstated  at  the 
request  of  the  debarred  person  following 
the  necessary  interagency  consultations, 
after  a  thorough  review  of  the 
circumstances  surrounding  the 
conviction,  and  a  finding  that 
appropriate  steps  have  h^n  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  the  AECA,  22  U.S.C. 
2778(g)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR,  22  CFR  part  128,  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or ' 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for  an 
exception  one  year  after  the  date  of  the 
debarment,  in  accordance  with  the 
AECA,  22  U.S.C  2778(g)(4)(A),  and  the 
ITAR,  §  127.7.  This  request  is  made  to 
the  Director  of  the  Office  of  Defense 
Trade  Controls.  Any  decision  to  grant  an 
exception  can  be  made  only  after  the 
statutory  requirements  under  section 
38(g)(4)  of  the  AECA  have  been 
satisfied.  If  the  exception  is  granted,  the 
debarment  will  be  su^ended. 

Pursuant  to  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  four  persons  who  have  been 
convicted  of  conspiring  to  violate  and 
violating  the  AECA. 

These  persons  have  been  debarred  for 
a  three-year  period  following  the  date  of 
their  conviction,  and  have  b^n  so 
notified  by  a  letter  from  the  Office  of 
Defense  Trade  Controls.  Pursuant  to 
ITAR,  §  127.7(c),  the  names  of  these 
f*ersons,  their  offense,  date  of 
conviction(s)  and  court  of  conviction(s) 
are  hereby  being  published  in  the 
Federal  Register.  Anyone  who  requires 
additional  information  to  determine 
whether  a  person  has  been  debarred 
should  contact  the  Office  of  Defense 
Trade  Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 


encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercising  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  conspiring  to  violate  and 
violating  the  AECA  (nameffiusiness 
address/offense/conviction  date/court 
citation): 

1.  Aero  Systems,  Inc.,  5415  West  36th 
Street,  P.O.  Box  52-2221,  Miami, 

Florida  33152-2221, 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778) 
and  22  U.S.C.  2778,  May  12*,  1993, 
United  States  v.  Japan  Aviation 
Electronics  Industry.  Ltd.,  et  ai,  U.S. 
District  Court,  District  of  Columbia, 
Criminal  Docket  No.  91-516-02. 

2.  Aero  Systems  Aviation  Corp.,  5415 
West  36th  Street,  P.O.  Box  52-2221, 
Miami,  Florida  33152-2221, 18  U.S.C. 
371  (conspiracy  to  violate  22  U.S.C. 
2778)  and  22  U.S.C.  2778,  May  12, 1993, 
United  States  v,  Japan  Aviation 
Electronics  Industry.  Ltd.,  et  al..  U.S. 
District  Court,  District  of  Columbia, 
Criminal  Docket  No.  91-516-3. 

3.  Hierax  Co.  Ltd.,  Price  Waterhouse, 
22nd  Floor,  Prince’s  Bldg.,  Hong  Kong, 
18  U.S.C.  371  (conspiracy  to  violate  22 
U.S.C.  2778)  and  22  U.S.C.  2778,  May 
12, 1993,  United  States  v.  Japan 
Aviation  Electronics  Industry.  Ltd.,  et 
al..  U.S.  District  Court,  District  of 
Columbia,  Criminal  Docket  No.  91-516- 

4. 

4.  Aero  Systems  Pte.  Ltd.,  37  Jalan 
Pemimpin,  03-01,  Singapore,  Malaysia 
2057, 18  U.S.C.  371  (conspiracy  to 
violate  22  U.S.C.  2778)  and  22  U.S.C. 
2778,  May  12, 1993,  United  States  v. 
Japan  Aviation  Electronics  Industry. 
Ltd.,  et  al..  U.S.  District  Court,  District 
of  Columbia,  Criminal  Docket  No.  91- 
516-5. 

Dated:  August  27, 1993. 

Michael  T.  Dixon, 

Acting  Director.  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs, 
Department  of  State. 

[FR  Doc.  93-23505  Filed  9-24-93;  8.45  am) 
BILLING  CODE  4710-2S-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 

Please  note  that  elsewhere  in  this  issue 
of  the  Federal  Register  is  a  meeting 
notice  for  the  National  Housing 
Advisory  Board,  which  will  meet  in  the 
afternoon  following  the  National 
Advisory  Board  meeting.  The 
publication  of  this  notice  in  less  than  15 
days  pripr  to  the  meeting  was  due  to 
scheduling  problems. 

DATES:  The  meeting  is  scheduled  for 
Thursday,  October  7,  9  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  wjll  be  held  at 
the  Federal  IDeposit  Insurance 
Corporation,  Board  room  6010,  550  17th 
St.,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Street,  NW., 
Washington,  DC  20232,  202/786-9675. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21A(d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Board  had 
established  a  National  Advisory  Board 
and  six  Regional  Advisory  Boards  to 
advise  the  Oversight  Board  and  the 
Resolution  Trust  Corporation  (RTC)  on 
the  disposition  of  real  property  assets  of 
the  Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  chairs  of  the  six 
regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
country  between  September  8  and  28,. 
1993.  Discussion  will  focus  on  the  key 
topics  from  the  regional  meetings:  the 
impact  of  RTC  activities  on  local  real 
estate  market  conditions,  examination  of 
the  RTC  Small  Investor  Program  and 
RTC’s  asset  sales  strategies  and  business 
plan. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  or. 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Daled:  September  22, 1993. 

Jill  Nevius,  ^ 

Committee  Management  Officer. 

(FR  Doc.  93-23546  Filed  9-22-93;  11:09  am| 
BILLING  CODE  2222-01-M 
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National  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App., 
announcement  is  hereby  published  fora 
meeting  of  the  National  Housing 
Advisory  Board.  The  meeting  is  open  to 
the  public.  Please  note  that  elsewhere  in 
this  issue  of  the  Federal  Register  is  a 
meeting  notice  for  the  National 
Advisory  Board,  which  vv'ill  meet  in  the 
morning  prior  to  the  National  Housing 
Advisory  Board  meeting.  The 
publication  of  this  notice  in  less  than  15 
days  prior  to  the  meeting  was  due  to 
scheduling  problems. 

DATES:  The  meeting  is  s{;heduled  for 
Thursday,  October  7,  from  1  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  NVV.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

)il)  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Street,  NW.,  " 
Washington,  EX:  20232,  202/786-9675, 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  2lA(d)(2)  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  by  the  Resolution  Trust 
Corporation  (RTC)  Thrift  Depositor 
Protection  Reform  Act  of  1991,  the 
Thrift  Depositor  Protection  Oversight 
Board  has  established  a  National 
Housing  Advisory  Board  to  advise  the 
Oversight  Board  on  policies  and 
programs  related  to  the  provision  of 
affordable  housing.  The  National 
Housing  Advisory  Board  consists  of  the 
Secretary  of  Housing  and  Urban 
Development  and  the  chairs  of  the 
regional  advisory  boards  established 
under  section  2lA(d)(3)  of  the  Federal 
Home  Loan  Bank  Act. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  Board’s  chair  and 
from  the  chairs  of  the  six  regional 
advisory  boards  on  their  respective 
meetings  held  throughout  the  country 
between  September  8  and  September  28, 
1993.  Discussions  will  focus  on  the 
RTC’s  single-  and  multi-family  housing 
disposition  program. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 


Advisory  Board  prior  to  or  at  the 
meeting.  Seating  for  the  open  meeting  is 
available  on  a  first  come  first  served 
basis. 

Dated:  September  22, 1993. 

)ill  Nevius, 

Committee  Management  Officer. 

IFR  Doc.  93-23547  Filed  9-22-93;  11:09  am) 
BILUNO  C006  2222-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  17, 1993 

The  following  Agreements  were  filed 
with  the  IDepartment  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49124. 

Date  filed:  September  14, 1993. 

Parties:  Members  of  the  International 
Air  Transport  A.ssociation. 

Subject:  Telex  Reso  024f — Local 
Currency  Fare  Changes — Afiica. 

Proposed  Effective  Date:  October  4, 
1993. 

Docket  Number:  49125. 

Date  filed:  September  14, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Telex  TC12  Mail  Vote  647. 
(Mid  Atlantic-Europe  fares). 

Proposed  Effective  Date:  October  1, 
1993. 

Docket  Number:  49126. 

Date  filed:  September  14, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/C  0566  dated 
August  27, 1993.  Resolution  019e. 
Minutes — Comp  Meet/C  0177  dated 
September  3, 1993. 

Proposed  Effective  Date:  October  1 , 
1993. 

Docket  Number:  49130. 

Date  filed:  September  16,  1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/C  0565  dated 
Augu.st  27, 1993.  Compmsite 
Resolutions  r-1  to  r-11.  Airline 
Economic  Justifications. 

Proposed  Effective  Date:  October  1, 
1993. 

Docket  Number:  49133. 

Date  filed:  September  16, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/P  0903  dated 
August  10, 1993.  Composite 
Resolution  r-1  to  r-28 

Proposed  Effective  Date:  April  1, 


1994. 

Myrna  F.  Adams, 

Chief.  Docket  Section,  Documentary  Services 
Division. 

IFR  Doc.  93-23552  Filed  9-24-93;  8:45  am| 
BILUNO  cooe  4t10-«2-a 


Office  of  the  Secretary 

Application  of  Capitol  Air  Express,  bic. 
for  Certificate  Authority  Under  Subpart 
Q 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  93-0-22  )  Docket  49018. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Capitol  Air 
Express.  Inc.,  fit,  willing,  and  able  and 
award  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interst^e  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  6, 1993. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49018  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  ^venth  Street, 
S.W.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Szekely,  Air  Carrier  Fitness 
Division  (P-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590,  (202)  366-9721. 

Dated:  September  21, 1993. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

IFR  Doc.  93-23551  Filed  9-24-93;  8:45  am| 
BILLING  CODE  4910-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
September  17, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (Sen  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
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below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49122. 

Date  filed:  September  13, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  12, 1993. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  an 
amendment  to  its  certificate  of 
public  convenience  and  necessity 
for  Route  564  to  provide  scheduled 
foreign  air  transportation  service  (1) 
between  Minneapolis/St.  Paul, 
Minnesota  and  Puerto  Vallarta, 
Mexico,  and  (2)  between  Detroit, 
Michigan  and  Mexico  City,  Mexico. 

Docket  Number:  49129. 

Date  filed:  September  16, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  14, 1993. 

Description:  Application  of  Sky  King 
Inc.,  pursuant  to  section  401(d)(3) 
of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  and  overseas 
charter  air  transportation. 

Docket  Number:  49132. 

Date  filed:  September  16, 1993, 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  14, 1993. 

Description:  Application  of  Island  Air 
Ltd.  pursuant  to  section  402  of  the 
Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  provide  charter 
foreign  air  transportation  of  persons 
and  property  between  a  point  or 
points  in  The  Cayman  Islands. 
British  West  Indies  on  the  one 
hand,  and  points  in  the  United 
States  on  the  other. 

Docket  Number:  49135. 

Date  filed:  September  16, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  14, 1993. 

Description:  Application  of  Tower 
Air,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  issuance  of 
a  Certificate  of  Public  Convenience 
and  Necessity  to  operate  scheduled 
passenger,  property  and  mail  air 
service  between  New  York,  N.Y. 
and  points  in  the  Hashemite 
Kingdom  of  Jordan  and  the 


Kingdom  of  Morocco. 

Docket  Number:  49136. 

Date  filed:  September  17, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  15, 1993. 

Description:  Application  of  Piedmont 
Airlines.  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q 
of  the  Regulations,  requests  a 
certificate  of  public  convenience 
and  necessity  authorizing  interstate 
and  overseas  scheduled  air 
transportation  of  persons,  property 
and  mail:  Between  any  point  in  any 
State  of  the  United  States  or  the 
District  of  Columbia,  or  any 
territory  or  possession  of  the  United 
States,  and  any  other  point  in  any 
state  of  the  United  States  or  the 
District  of  Columbia,  or  any 
territory  or  possession  of  the  United 
-  States. 

Docket  Number:  48075. 

Date  filed:  September  15, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  13, 1993. 

Description:  Fourth  Amendment  to 
Application  of  Laker  Airways 
(Bahamas)  Limited,  pursuant  to 
section  402  of  the  Act.  amends  its 
currently  pending  application  for  a 
foreign  air  carrier  permit  to  the 
extent  necessary  to  permit  Laker  to 
add  the  conterminal  points  New 
York,  NY;  Baltimore/Washington, 
and  Philadelphia.  PA,  to  the  U.S. 
co-terminal  points  Laker  has 
applied  to  serve  from  Freeport, 
Bahamas. 

Myrna  F.  Adams, 

Chief.  Docket  Section,  Documentary  Services 

Division. 

IFR  Doc.  93-23553  Filed  9-24-93;  8:45  ami 

BILUNG  CODE  4910-C2-P 


Coast  Guard 
[CCGD  01-93-124] 

New  England  Commercial  Fishing 
Enforcement  Advisory  Group; 
Solicitation  For  Membership 

agency:  Coast  Guard,  DOT. 

ACTION:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  New  England 
Commercial  Fishing  Enforcement 
Advisory  Group.  This  group  is  being 
formed  pursuant  to  Public  Law  102- 
567,  section  901  which  amends  16 
U.S.C  1861.  It  will  advise  the 
Commander,  First  Coast  Guard  District 
on  the  overall  compliance  with  and 


effectiveness  of  the  regulations  issued 
under  the  Northeast  Multispecies 
Fishery  Management  Plan  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1861). 

Discussion 

The  Commercial  Fishing  Enforcement 
Advisory  Group  will  be  a  conduit  for 
conveying  information  and  concerns 
between  the  Commander,  First  Coast 
Guard  District  and  the  New  England 
commercial  fishing  industry.  It  shall  not 
exercise  program  management 
responsibility  nor  make  decisions 
directly  affecting  the  programs  on  which 
it  provides  advice. 

Appointees  of  the  advisory  group  are 
not  government  employees  and  will  not 
be  compensated  for  their  work. 
Appointees  will  be  reimbursed  by  the 
First  Coast  Guard  District  for  travel, 
lodging,  and  meal  costs  attributable  to 
quarterly  meetings.  Reimbursement  is 
established  at  the  authorized  per  diem 
rate. 

The  advisory  group  shall  consist  of  at 
least  10  members  nominated  by  the  First 
Coast  Guard  District  Commander  and 
approved  by  Secretary  of 
Transportation.  The  membership  shall 
include: 

1.  Eight  individuals  who  are 
representatives  of  various  fishing  ports 
located  in  the  states  represented  on  the 
New  England  Fishery  Management 
Council,  i.e.  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island,  and 
Connecticut. 

2.  Two  captains  of  fishing  vessels  who 
operate  in  waters  managed  by  the  New 
England  Fishery  Management  Council, 
i.e.  waters  east  and  north  of  a  line 
commencing  at  41  degrees  18  minutes 
16.2  seconds  north  latitude  and  071 
degrees  54  minutes  28.5  seconds  west 
longitude  and  proceeding  142  degrees 
37  minutes  27.25  seconds  True  to  the 
point  of  intersection  with  the  outer 
boundary  of  the  EEZ. 

3.  One  Coast  Guard  member  from 
each  of  the  First  Coast  Guard  District's 
Marine  Safety  and  Operations  divisions. 

4.  One  member  from  any  state 
government  entering  into  an  agreement 
to  enforce  the  New  England 
Multispecies  Fisheries  Management 
Plan  pursuant  to  Public  Law  102-567, 
section  901, 18  U.S.C.  1861  (F). 

The  period  of  membership  is  two 
years.  "The  Advisory  Group  shall  hold 
meetings  at  the  call  of  the  District 
Commander  but  not  less  than  four  times 
each  year.  The  meetings  will  be  held  at 
various  major  fishing  ports  in  States 
represented  on  the  New  England 
Fishery  Management  Council. 
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OATES:  Requests  for  applications  should 
be  received  no  later  than  October  15, 
1993. 

ADDRESSES:  Persons  interested  in 
applying  should  write  to  Commander 
(ole).  First  Coast  Guard  District,  408 
Atlantic  Avenue,  Boston,  MA  02110- 
3350.  Applications  may  be  obtained  or 
submitted  in  person  at  the  District 
Office,  room  737,  between  7  a.m.  and  4 
p.m.,  Monday  though  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  S.D.  Austin, 
First  Coast  Guard  District  Law 
Enforcement  Branch,  408  Atlantic 
Avenue,  Boston,  MA  02110-3350, 
telephone  (617)  223-8425. 

Dated:  September  14, 1993. 

Kent  H.  Williams, 

Fear  Admiral,  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 

IFR  Doc.  93-23607  Filed  9-24-93;  8:45  am) 
BILUNO  CODE  4eiO-14-M 


[CG001-03-129I 

Vessel  Certificates  and  Exemptions 
Under  The  International  Regulations 
for  Preventing  Collisions  at  Sea,  1972 
(72  COLREGS) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  granting  a  certiRcate  of 
alternative  compliance  to  a  vessel. 

SUMMARY:  This  notice  provides 
notiRcation  of  the  granting  of  a 
CertiRcate  of  Alternative  ^mpliance  for 
a  passenger/vehicle  ferry  that  will  make 
regularly  scheduled  trips  between 
Martha’s  Vineyard,  Woods  Hole, 
Nantucket,  and  Hyannis,  Massachusetts. 
The  vessel  cannot  fully  comply  with 
certain  provisions  of  Annex  1  of  the  72 
COLREGS  without  interfering  with  its 
operation. 

EFFECTIVE  DATE:  September  13, 1993. 

FOR  FURTHER  INFOm«ATION  CONTACT: 
Commander  Ernest  Fink,  First  Coast 
Guard  District,  Marine  Safety  Division, 
408  Atlantic  Avenue,  Boston,  MA 
02110-3350.  Telephone:  (617)  223- 
8130. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  section  1605(c)  of  title  33 
United  States  Code,  the  Coast  Guard 
publishes,  in  the  Federal  Register  a 
listing  of  any  vessel  granted  a  CertiRcate 
of  Alternative  Compliance.  A  certiRcate 
is  issued  on  a  determination  that  a 
vessel  cannot  fully  comply  with  the 
light,  shape,  and  sound  signal 
provisions  of  the  72  COLI^GS  without 
interfering  with  the  special  function  of 
the  vessel  and  instead  meets  alternative 
requirements. 


The  vessel  listed  below  does  not 
comply  with  Annex  I,  section  3(a)  of  the 
72  COLREGS  in  that  its  aft  masthead 
light  is  mounted  at  the  aft  end  of  its 
pilothouse,  13.11  meters  aft  of  the 
forward  masthead  light.  Pull 
compliance  would  require  the 
horizontal  distance  between  the  aft 
masthead  light  and  the  forward 
masthead  light  to  be  not  less  than  25.29 
meters,  this  distance  being  not  less  than 
one  half  the  length  of  the  vessel. 
Complying  with  this  requirement  would 
interfere  with  the  carriage  of  vehicles  on 
the  vessel’s  cargo  deck.  Accordingly,  the 
vessel  has  been  issued  a  CertiRcate  of 
Alternative  Compliance,  pursuant  to 
Rule  1(e)  of  the  72  COLREGS. 

M/V  Sankaty,  O.N.  640565 
Dated:  September  13, 1993. 

E.J.  Williams,  m. 

Captain,  U.S.  Coast  Guard.  Chief,  hdarine 
Safety  Division,  First  Coast  Guard  District. 

(FR  Doc.  93-23605  Filed  9-24-63;  8:45  am) 
BILUNO  COOK  4»1fr-14-M 


[CGO  93-060] 

New  York  Harbor  Traffic  Management 
Advisory  Committee;  Meeting 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463 ;5  USC  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Adviscuy  Committee  to  be  held  on 
October  14, 1993,  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
New  York,  New  York,  beginning  at  10 
a.m. 

'The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Inti^uctions. 

2.  Update  of  Marine  Events. 

3.  Update  of  dredging  operations  in 
New  York  harbor. 

4.  Update  oft  Vessel  Traffic  Service. 

5.  Update  on  Coast  Guard  regulatory 
initiatives. 

6.  “P.O.R.T.S.”  update. 

7.  Charter  renewal  update. 

8.  Topics  from  the  floor. 

9.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 


Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  ).P.  Benvenuto, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  108,  Governors  Island,  New 
York,  NY  10004-5070;  or  by  calling 
(212) 668-7429. 

Dated:  September  20, 1993. 

T.  H.  Gihnour, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  New  York,  NYHTMAC  Executive 
Director. 

(FR  Doc.  93-23602  Filed  9-24-93;  8:45  am) 
BILUNO  coot  4910-14-M 


Federal  Aviation  Administration 

Advisory  Circular;  Change  1  to 
Composite  Projseller  Blade  Fatigue 
Substantiation 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular  change. 

SUMMARY:  This  notice  announces  the 
issuance  of  Change  1  to  Advisory 
Qrcular  (AC),  No.  35.37-1,  Composite 
Propeller  Blade  Fatigue  Substantiation. 
This  change  incorporates  editorial 
corrections  to  the  formula  for  standard 
deviation.  'The  AC  provides  information 
and  guidance  concerning  an  acceptable 
method,  but  not  the  only  method,  by 
which  composite  propeller  blades  can 
be  fatigue  evaluated  for  determination  of 
safe  vibratory  loadings,  as  required  by 
Federal  Aviation  Regulations  (FAR) 
35.37. 

DATES:  Advisory  Circular  No.  35.37-1, 
Change  1,  was  issued  by  the  New 
England  Aircraft  Certification  Service, 
Engine  and  Propeller  Directorate,  on 
September  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration  (FAA), 
Attn:  Martin  Buduneui,  Engine  and 
Propeller  Standards  Staff,  ANE-110, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington; 
Massachusetts  08103-5299,  telephone 
(617)  238-7122,  fax  (617)  238-7199 
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SUPPLEMENTARY  INFORMATION:  In  teceiU 
years,  propellers  with  composite  blades, 
introduced  several  dom^ic  and 
foreign  inanufactarers,  have  been  type 
certificated.  These  blades  have  different 
design  features  compared  to  blades 
manufactured  of  metal  or  wtxxl. 

Composite  blades  have  fibers  that  can 
be  woven  or  aligned  in  specified 
directions  to  give  directional  properties. 
The  properties  also  depend  on  the  type 
of  fiber,  their  ccmcentration,  and  matrix 
material. 

The  structure  can  exhibit  multiple 
modes  of  failure.  Allowable  design 
stress  limits  must  consider  degrading 
effects  of  environmental  exposure 
expected  in  service,  such  as, 
temperature,  moisture,  erosion,  nicks, 
and  chemical  attack.  Additionally,  there 
are  new  and  different  design 
considerations  for  the  retention  of 
blades  in  the  hub. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  AC  35-37.1  was 
issued  May  11, 1993,  and  a  Notice  of 
Issuance  of  the  AC  was  published  in  the 
Federal  Register  (58  FR  29851),  on  May 
24, 1993. 

This  change  incorporates  editorial 
corrections  to  the  formula  for  standard 
deviation,  paragraph  5c(3)(i)  of  the  AC, 
because  the  symbol  for  sigma  “5  was  not 
printed  in  the  final  AC 

This  adviswy  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g),  49 
U.S.C.  App.  1354(a),  1421  and  1423, 
provides  guidance  by  which  composite 
propeller  blades  can  be  fatigue 
evaluated  in  order  to  determine  safe 
vibratory  loadings. 

Issued  in  Burlington,  Massachusetts,  on 
September  7, 1993. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certiftcation  Service. 

|FR  Doc.  93-23598  Filed  9-24-93;  8.45  am) 
BILLING  CODE  49tO-tS-M 


Noise  Exposure  Map  Notice  Central 
Florida  F^ional  Airport  Sanford,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Sanford  Airpwrt 
Authority  for  the  Central  Florida 
Regional  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96—193) 


and  14  CFR  part  150  are  in  compliance 
with  applicshle  requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
FAA’s  detenninatkMi  on  the  noise 
exposure  maps  is  September  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tommy  J.  PidLering.  PJE.,  Federal 
Aviation  Administrdion,  Grlando 
Airpiorts  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-5397,  (407)  648-6583. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Central  Florida  Regional  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
September  16, 1993. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  1  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Sanford 
Airport  Authority.  The  specific  maps 
under  consideration  are  “Current  (1993) 
DNL  Noise  Contours,  Map  A”  and 
“Future  (1998)  DNL  Noise  Contours, 
Map  B“  in  the  submission.  The  FAA  has 
determined  that  these  maps  for  the 
Central  Florida  Regional  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  September  16, 1993.  FAA’s 
determination  on  an  airport  operator’s 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant’s 
data,  information  or  plans,  or  a 


commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  pro|pm. 

u  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act,  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  coiisuhation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA’s  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  Suite  130,  Orlando, 
Florida  32827-5397 
Sanford  Airport  Authority,  Central 
Florida  Regional  Airport,  2735 
Mellonville  Avenue,  Sanford,  Florida 
32772-6818 

Questionsmay  be  directed  to  the 
individual  named  above  mider  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT: 

issued  in  Olando,  Florida,  September  16. 
1993. 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office. 
[FR  Doc.  93-23595  Filed  9-24-93;  8:45  am) 
BILLING  CODE  4910-13-M 


Artisan  Liens  on  Aircraft;  Recordability 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  of  legal  opinion  is 
issued  by  the  Assistant  Chief  Counsel 
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for  the  Aeronautical  Center  to  provide 
legal  advice  to  the  Aircraft  Registration 
Branch,  Mike  Monroney  Aeronautical 
Center.  Oklahoma  City.  Oklahoma,  also 
identified  as  the  FAA  Aircraft  Registry. 
Since  December  17, 1981,  the  Assistant 
Chief  Counsel  for  the  Aeronautical 
Center  has  issued  opinions  in  the 
Federal  Register  of  those  states  from 
which  artisan  liens  will  be  accepted  for 
recordation  by  the  FAA  Aircraft 
Registry.  This  opinion  is  to  advise 
interested  parties  of  the  addition  of  the 
States  of  California  (General  Aviation 
only — see  Section  979(d),  CA  Business 
and  Professions  Code),  Connecticut. 
Ohio,  and  Virginia  to  that  list. 
ADDRESSES:  Copies  of  prior  opinions  on 
the  recordability  of  artisan  liens  from 
states  which  have  statutes  authorizing 
their  recording  may  be  obtained  from: 
Assistant  Chief  Counsel  for  the 
Aeronautical  Center,  AMC-7.  P.O.  Box 
25082,  Oklahoma  City.  OK  73125-4904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Standell,  Office  of  Assistant 
Chief  Counsel,  address  above,  or  call 
(405)  954-3296. 

SUPPLEMENTARY  INFORMATION:  In  the 
December  17. 1981,  Federal  Register, 
Vol.  46.  No.  242,  page  61528,  the 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center, 
published  its  legal  opinion  on  the 
recordability  of  artisan  liens,  with  the 
identification  of  those  states  from  which 
artisan  liens  would  be  accepted.  In  the 
April  23. 1984,  Federal  Register,  Vol. 

49.  No.  79,  page  17112,  we  advised  that 
Florida,  Nevada,  and  New  Jersey  had 
passed  legislation  which,  in  our 
opinion,  allows  the  Aircraft  Registry  to 
accept  artisan  liens  from  those  states.  In 
the  June  10, 1986,  Federal  Register,  Vol. 
51,  No.  Ill,  page  21046,  we  advised 
that  Minnesota  and  New  Mexico  had 
passed  legislation  which,  in  our 
opinion,  allows  the  Aircraft  Registry  to 
accept  artisan  liens  from  those  states.  In 
the  June  23, 1988,  Federal  Register,  Vol. 
53,  No.  121,  page  23716,  we  advised 
that  Missouri  had  passed  legislation 
which,  in  our  opinion,  allows  the 
Aircraft  Registry  to  accept  artisan  liens 
from  that  state.  In  the  September  19, 
1989,  Federal  Register,  Vol.  54,  No.  180, 
page  38584,  we  advised  that  Texas  was 
identified  as  a  state  from  which  artisan 
liens  will  be  accepted.  In  the  October 
17. 1989,  Federal  Register,  Vol.  54.  242, 
page  51965,  we  advi^  that  North 
Dakota  was  identified  as  a  state  from 
which  artisan  liens  will  be  accepted.  In 
the  August  6, 1990,  Federal  Register, 
Vol  55,  No  151,  page  31938,  we  advised 
that  Michigan  and  Tennessee  were 
identifted  as  states  from  which  artisan 
liens  will  be  accepted.  In  the  June  18, 


1991,  Federal  Register,  Vol.  56,  No  117, 
page  27989,  we  advised  that  Arizona 
was  identified  as  a  state  which  artisan 
liens  will  be  accepted.  In  the  July  31. 
1991,  Federal  Register,  Vol.  56,  No.  147, 
pages  36189-36190.  we  advised  that 
Iowa  was  identifted  as  a  state  from 
which  artisan  liens  will  be  accepted. 

The  purpose  of  this  opinion  is  to  advise 
interested  parties  that  in  addition  to 
those  states  identifted  previously,  the 
states  of  California  (General  Aviation 
only),  Connecticut.  Ohio,  and  Virginia 
are  identifted  as  states  from  which 
artisan  liens  will  be  accepted.  Regarding 
California  Artisan  Liens,  for  purposes  of 
determining  whether  an  aircraft  is 
"General  Aviation,”  see  Section  9790(d) 
of  the  CA  Business  and  Professions 
Code  (1993). 

The  complete  list  of  states  from  which 
artisan  liens  on  aircraft  will  be  accepted 
as  of  this  date  are: 

Alaska 

Arizona 

Arkansas 

California  (General  Aviation  Only) 

Connecticut 

Florida 

Georgia 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Maine 

Michigan 

Minnesota 

Missouri 

Nebraska 

Nevada 

New  Jersey 

New  Mexico 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

South  Carolina 
South  Dakota 
Tennessee 
Texas 

Virgin  Islands 
Virginia 
Washington 
Wyoming 

Issued  in  Oklahoma  City  on  September  13, 
1993. 

Joseph  R.  Standell, 

Assistant  Chief  Counsel  for  the  Aeronautical 
Center. 

|FR  Doc.  93-23596  Filed  9-24-93;  8:45  am) 
BILUNO  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tyler  Pounds  Field,  Tyler,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tyler  Pounds 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  27, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch. 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Loretta  A. 
Scott  of  Tyler  Pounds  Field  at  the 
following  address:  Tyler  Pounds  Field. 
150  Airport  Drive,  Suite  201,  Tyler, 
Texas  75704. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Planning  and 
Programming  Branch,  ASW-610D, 
Airports  Division,  Southwest  Region. 
Fort  Worth.  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tyler 
Pounds  Field  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  September  7, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenues  from  a  PFC 
submitted  by  the  Tyler  Pounds  Field 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  22, 

1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
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Proposed  charge  effective  dote:  March  1 , 
1994 

Proposed  charge  expiration  date:  July 
31,  1998 

Total  estimated  PFC  revenue: 
$819,733.00 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC's 

Airport  Planning  Studies 
Access  Road  Improvements 
Acquire  Airport  Safety  Equipment 
Improve  Security  Fencing 
Runway  Safety  Improvements 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC’s:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
F^eral  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docoiments  germane  to  the 
application  in  person  at  Tyler  Pounds 
Field. 


Issued  in  Fort  Worth,  Texas  on  September 
7, 1993. 

Hugh  W.  Lyon, 

Assistant  Manager,  Airports  Division. 

IFR  Doc.  93-23597  Filed  9-24-93;  8:45  am| 
BILLING  CODE 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  93-771 

Extension  of  Inchcape  Testing 
Services-Cateb  Brett,  Inc.,  Customs 
Gauger  Approval  to  the  New  Sites 
Located  in  Freeport  and  Texas  City,  TX 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  the  extension  of 
Inchcape  Testing  Services — Caleb  Brett, 
Inc.,  Customs  gauger  approval  to 
include  their  Freeport  and  Texas  City, 
Texas  facilities. 

SUMMARY:  Inchcape  Testing  Services — 
Caleb  Brett,  Inc.,  a  Customs  approved 
gauger  and  accredited  laboratory  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger 
approval  to  include  its  new  facilities  in 
Freeport,  Texas  and  Texas  City,  Texas. 
Specifically,  the  extension  given  to  the 
Freeport  and  Texas  City  sites  will 


include  the  approval  to  gauge  petroleum 
and  petroleum  products,  organic 
compounds  in  bulk  and  liquid  form  and 
animal  and  vegetable  oiLs. 

SUPPLEMENTARY  INFORMATION:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
gauging  reports  for  certain  products 
from  Customs  approved  gaugers. 
Inchcape  Testing  Services — C^Ieb  Brett, 
Inc.,  a  Customs-approved  commercial 
gauger  and  accredited  laboratory,  has 
applied  to  Customs  to  extend  its 
Customs  gauger  approval  to  its  Freeport 
and  Texas  City,  Texas  facilities.  Review 
of  the  qualifications  of  Inchcape  Testing 
Services — Caleb  Brett,  Inc.,  Freeport  and 
Texas  City  sites  shows  that  the 
extension  is  warranted  and,  accordingly, 
has  been  granted. 

EFFECTIVE  DATE:  September  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 

Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC  20229  (202)  927-1060. 

Dated:  September  21,  1993. 

)ohn  B.  O’Loughlin, 

Director,  Office  of  Laboratories  and  Scientifie 
Services. 

IFR  Doc.  93-23624  Filed  9-24-93;  8:45  and 
BILLING  CODE  4820-02-e 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  FOR  INTERNATIONAL  BROADCASTING 
TIME  AND  DATE:  9:30  a.m.,  October  4. 

1993. 

PLACE:  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW.,  Longworth ' 
Room,  Washington,  DC  20004. 

OPEN  MEETING:  The  members  of  the 
Board  for  International  Broadcasting 
will  meet  in  open  session  from  9:30  a.m. 
to  10:30  a.m.  to  discuss  the  following 
matters:  (1)  approval  of  the  minutes  of 
the  last  meeting;  (2)  the  Chairman’s 
report;  (3)  RFE/RL  President’s  report;  (4) 
new  business;  and  (5)  set  the  date  of  the 
next  meeting. 

CLOSED  MEETING:  From  10:45  a.m.  to 
12:00  p.m.  the  members  of  the  Board  for 
International  Broadcasting  will  meet  to 
discuss  potential  measures  for  achieving 
budget  reductions  consistent  with  the 
boa^  foreign  policy  objectives  of  the 
United  States.  This  portion  of  the 
meeting,  therefore,  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)  (2)  and 
(9)(B),  and  22  CFR  1302.4  (b)  and  (h) 
because  premature  disclosure  of  this 
information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action,  including  but 
not  limited  to  negotiations  abroad.  The 
closed  meeting  will  be  followed  by  a 
closed  meeting  of  the  Board  of  Directors 
of  RFE/RL,  Inc.,  a  nonprofit  private 
corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patricia  Sowick,  Program  Officer,  Board 
for  International  Broadcasting,  Suite 
400, 1201  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 

Richard  W.  McBride, 

Executive  Director. 

(FR  Doc.  93-23764  Filed  9-23-93;  3:01  pm] 
BILUNQ  CODE  615S-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 


Deletion  of  Agenda  Item  From 
September  23rd  Open  Meeting 

'The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  September  23, 
1993,  Open  Meeting  and  previously 


listed  in  the  Commission’s  Notice  of 
September  16, 1993. 

Item  No.,  Bureau,  and  Subject 
2 — Office  of  Engineering  and  Technology: 
Title:  Amendment  of  the  Commission’s 
Rules  to  Establish  New  Personal 
Conununications  Services  (GEN  Docket  No. 
90-314;  pp-€  thru  pp-10,  pp-12,  p-13, 
pp-15  ^ru  pp-20,  pp-26,  pp-27,  pi>-41 
thru  pp-52,  pp-54  thru  pp^8,  pp-70,  pp- 
72  thru  pp-78).  Summary:  The 
Commission  will  consider  adoption  of  a 
Third  Report  and  Order  concerning 
requests  for  pioneer’s  preference  related  to 
personal  communications  service  at  2  GHz. 
Issued:  September  22, 1993. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-23765  Filed  9-23-93;  3:08  pm) 
BILUNG  CODE  «712-«1-M 


LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting  Changes 
“FEDERAL  REGISTER’’  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  48944. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  The  Legal  Services  Corporation 
Board  of  Directors  will  meet  September 
29, 1993.  The  meeting  will  commence  at 
10:00  a.m.  and  continue  until  all 
business' has  been  concluded. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
Corporation,  730  First  Street,  NE.,  The 
Board  Room,  Washington,  DC  20002, 
(202) 336-8800. 

CHANGES  IN  THE  MEETING: 

Place — Address  Correction 

The  Legal  Services  Corporation,  750  First 
Street,  NE.,  The  Board  Room,  Washington, 
DC  20002,  (202)  336-8800. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

The  following  matter,  appearing 
originally  as  item  number  3  on  the 
agenda,  has  been  deleted. 

3.  Presentation  by  Directors  of  Corporation- 
Funded  Programs  in  the  State  of  Missouri 
Regarding  the  Legal  Needs  of  the  Indigent  In 
Missouri. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  Available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 


meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  September  23, 1993. 

Patrifua  D.  Batie, 

Corporate  Secretary. 

(FR  Doc.  93-23758  Filed  9-23-93;  2:28  pml 
BILUNG  CODE  705(M>1-M 


NATIONAL  WOMEN’S  BUSINESS  COUNCIL 
Notice  of  Meeting  > 

SUMMARY:  In  accordance  with  the 
Women’s  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Women’s  Business  Council 
announces  a  forthcoming  Council 
Meeting.  The  focus  of  the  meeting  will 
be  to  vote  on  measurable  goals  of  the 
National  Women’s  Business  Council’s 
activities  for  fiscal  year  1994,  which  are 
designed  to  increase  procurement 
opportunities  and  access  to  capital  for 
women  business  owners. 

DATE:  September  29, 1993,  2  p.m.  to  2:30 
p.m. 

ADDRESS:  Russell  Senate  Office 
Building,  Senate  Small  Business 
Committee,  Room  428A. 

STATUS:  Open  to  the  public. 

NOTICE:  Pursuant  to  41  CFR  101- 
6.1015(b)(2),  this  Notice  is  being 
published  less  than  15  days  prior  to  the 
meeting  date  because  of  scheduling 
difficulties. 

CONTACT:  For  further  information 
contact  Kay  McClanahan,  Acting  Deputy 
Director  or  Nathaniel  Parker, 
Administrative  Officer,  National 
Women’s  Business  Council,  409  3d 
Street,  SW.,  Suite  7425,  Washington,  DC 
20024,  (202)  205-3850. 

Kay  McClanahan, 

Acting  Deputy  Director,  National  Women's 
Business  Council. 

(FR  Doc.  93-23693  Filed  9-23-93;  10:16  ami 
BILUNG  CODE  6820-nAB-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  September  27,  October 
4, 11,  and  18, 1993. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  27 

Thursday,  September  30 
2:00  p.m. 


A  Public  Notice  of  the  Federal 
Communications  Conunission.  For  recorded 
listings  of  leases  and  text,  call  632-0002.  For 
general  information  call  632-5050. 
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Briefing  on  Requirements  for  Storage  and 
Transportation  Casks  (Public  Meeting) 

(Contact:  Guy  Arlotto,  301—504—3326) 

3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Cleveland  Electric  Illuminating  Co. — 
Appeal  of  LBP-92-4  (Perry  Nuclear 
Power  Plant,  Unit  1)  (Tentative) 

(Contact:  Cecilia  Carson,  301-504-1625) 

b.  Advanced  Medical  Systems,  Inc.’s 
Appeal  of  the  Licensing  Board’s 
Memorandum  and  Order,  LBP-91-09, 
Granting  Staffs  Motion  for  Summary 
Disposition  and  Terminating  the 
Proceeding  (Tentative) 

(Contact:  Margaret  Doane,  301-504-2001) 

Week  of  October  4 — ^Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  October  4. 

Week  of  October  11 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  11. 

Week  of  October  18 — ^Tentative 
Thursday.  October  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 


to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (Recording) — (301) 
504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  93-23694  Filed  9-23-93;  10:23  ami 
BILLING  CODE  7590-01-M 


Monday 

September  27,  1993 


Part  II 

National  Credit 
Union  Administration 

12  CFR  Parts  701,  707  and  740 
Truth  in  Savings;  Final  Rule 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701, 707  and  740 

Truth  In  Savings 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  Board  (Board)  is 
publishing  a  new  regulation  to 
implement  the  Truth  in  Savings  Act 
(TISA).  TISA  and  the  regulation  require 
all  federal  credit  unions  (FCUs), 
federally  insured  state-chartered  credit 
unions  (FISCUs),  and  nonfederally 
insured  credit  unions  (NICUs)  to 
disclose  fees,  dividend  (or  interest,  if 
applicable)  rates  and  other  terms 
concerning  accounts  to  members  or 
potential  members  before  they  open 
accounts.  The  law  and  this  regulation 
require  credit  unions  that  provide 
periodic  statements  to  members  to 
include  information  about  fees  imposed, 
dividends  (or  interest,  where  applicable) 
earned  and  the  annual  percentage  yield 
earned  on  those  statements.  TISA  and 
the  regulation  impose  substantive 
limitations  on  the  methods  used  by 
credit  unions  to  determine  the  balance 
on  which  dividends  are  calculated. 

Rules  dealing  with  advertisements  for 
accounts  are  also  included  in  the  law 
and  the  regulation. 

EFFECTIVE  DATE:  January  1. 1995,  except 
for  §  707.3-9,  which  contain 
information  collection  requirements  that 
are  not  effective  until  approved  by 
OMB.  When  approval  is  received,  the 
agency  will  publish  a  document 
announcing  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Suuberg,  Staff  Attorney,  or 
Martin  E.  Conrey,  Staff  Attorney, 
telephone  (703)  518-6540.  For 
information  about  appendix  A  only, 
contact  Karen  Kelbly,  Accounting 
Officer,  Division  of  Supervision,  Office 
of  Examination  and  Insurance,  or 
William  Ryan,  Compliance  Officer, 
Division  of  Supervision,  Office  of 
Examination  and  Insurance,  telephone 
(703) 518-6360. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Savings  Act  (contained 
in  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991, 
Public  Law  No.  102-242, 12  U.S.C.  4301 
et  seq.)  was  enacted  in  December  1991. 
The  statute  directed  the  Federal  Reserve 
Board  (FRB>to  issue  final  regulations, 
governing  depository  institutions  other 


than  credit  unions,  by  September  19. 
1992.  The  FRB  has  promulgated  a  final 
TISA  rule,  12  CFR  part  230,  known  as 
Regulation  DD.  57  FR  43337  (September 
21, 1992).  Regulation  DD  became 
effective  on  September  21, 1992,  but, 
under  TISA,  as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA),  compliance  was  not 
mandatory  until  June  21, 1993.  TISA 
also  directs  the  Board  to  promulgate 
regulations  governing  credit  unions 
within  90  days  of  the  mandatory 
effective  date  of  the  FRB’s  final  rule. 
NCUA  is  issuing  this  regulation  as  part 
707  of  the  NCUA  Rules  and  Regulations, 
12  CFR  part  707. 

On  November  13, 1992,  the  Board 
issued  for  comment  a  proposed  truth  in 
savings  regulation.  57  FR  56686 
(November  30, 1992).  A  technical 
correction  was  issued  in  December.  57 
FR  60141  (December  18, 1992).  At  the 
same  time,  the  Board  withdrew  a 
proposed  amendment  to  §  701.35  of  the 
NCUA  Rules  and  Regulations.  (Proposed 
rule,  55  FR  21618,  May  25, 1990; 
Withdrawal  of  Proposed  Rule,  57  FR 
56686,  56687,  November  30, 1992.)  Also 
at  the  time  that  part  707  was  proposed, 
the  Board  proposed  conforming 
amendments  to  §  701.35  and  §  740.2  of 
its  regulations.  The  original  comment 
period  ended  on  March  1, 1993.  In 
response  to  requests  received,  the  Board 
extended  the  comment  period  to  April 
1, 1993.  58  FR  11801  (March  1, 1993). 

Comments  were  requested  on  all 
aspects  of  the  proposal.  The  Board  also 
solicited  comments  on  a  number  of 
specific  issues.  392  comment  letters 
were  received:  205  from  FCUs,  101  from 
FISCUs,  21  from  NICUs,  1  from  a  state 
credit  union  regulator,  26  from  credit 
union  leagues,  2  fi-om  national  credit 
union  trade  associations,  10  from 
corporate  credit  unions,  and  26  fi'om 
other  sources.  Three  hundred  two 
commenters  expressed  qualified  support 
for  the  proposal.  Ninety  commenters 
were  basically  opposed  to  the  proposal. 

The  final  rule,  like  the  proposal, 
requires  all  FCUs,  FISCUs,  and  NICUs  to 
disclose  fees,  dividend  (or  interest,  if 
applicable)  rates  and  other  terms 
concerning  accounts  to  members  or 
potential  members  before  they  open 
accounts.  The  rule  also  requires  credit 
unions  that  provide  periodic  statements 
to  members  to  include  information 
about  fees  imposed,  dividends  (or 
interest,  where  applicable)  earned  and 
the  annual  percentage  yield  earned  on 
certain  statements.  The  final  rule  also 
prescribes  rules  for  account 
advertisements. 

In  addition,  the  final  rule  implements 
USA’s  substantive  limitations  on  the 
methods  used  by  credit  unions  to 


determine  the  balance  on  which 
dividends  are  calculated.  The  proposal 
would  have  permitted  credit  unions  to 
use  the  daily  balance,  average  daily 
balance,  Rollback,  or  par  value  dividend 
calculation  methods.  The  final  rule 
allows  only  the  daily  balance  and 
average  daily  balance  methods;  the 
rollback  meUiod  and  the  par  value 
method  have  been  eliminated.  The  final 
rule  makes  a  number  of  other  changes, 
both  substantive  and  technical,  which 
are  discussed  in  the  section-by-section 
analysis  in  part  VI  of  the  supplementary 
information. 

II.  Scope  of  NCUA  Authority 

Section  272(b)  of  TISA  (12  USC 
4311(b))  mandates  that  the  Board’s 
regulations  be  “substantially  similar”  to 
those  issued  by  the  FRB,  but  the  Board 
may  take  into  account  the  unique  nature 
of  credit  imions  and  the  limitations 
under  which  they  may  pay  dividends.  It 
is  the  opinion  of  the  NCUA  that  this 
authority  also  encompasses  and 
incorporates  the  authority  granted  to  the 
FRB  in  section  269(a)(3)  of  TISA,  12 
USC  4308(a)(3).  Section  269(a)(3)  of 
TISA  permits  the  agency  to  contain  such 
classifications,  differentiations,  or  other 
provisions,  and  to  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  accounts  as,  in  the  judgment  of 
the  agency,  are  necessary  or  proper  to 
carry  out  the  purposes  of  TISA,  to 
prevent  circumvention  or  evasion  of  the 
requirements  of  TISA,  or  to  facilitate 
compliance  with  the  requirements  of 
TISA.  NCUA  also  is  of  the  opinion  that 
it  has  the  authority  to  issue  model  forms 
and  clauses  for  common  disclosures  to 
facilitate  credit  unions’  compliance  with 
TISA,  authority  expressly  granted  to  the 
FRB  under  section  269(b)  of  TISA.  Such 
sample  clauses  and  model  forms  are 
included  as  appendix  B  to  this  part  707. 

A.  Uniqueness  of  Credit  Unions 

A  credit  union  is  a  not-for-profit, 
cooperative  financial  institution  formed 
to  permit  those  in  the  field  of 
membership  specified  in  its  charter  to 
save,  borrow  and  obtain  related 
financial  services.  A  credit  union  is  a 
financial  institution  owned  by  its 
members.  These  members,  who  are 
united  through  a  common  bond  or 
community,  democratically  manage  and 
control  a  pool  of  capital  for  their  mutual 
benefit.  Member  ownership  and  control 
makes  all  credit  imions  unique.  The 
uniqueness  of  credit  unions  developed 
historically  and  independently  from 
other  financial  institutions. 

In  1934,  Congress  passed  the  Federal 
Credit  Union  Act  (FCU  Act)  to  establish 
a  Federal  Credit  Union  System,  to 
establish  a  further  market  for  securities 
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»f  the  United  States  and  to  make  more 
available  to  people  of  small  means 
credit  for  provident  purposes  through  a 
national  system  of  cooperative  credit, 
thereby  helping  to  stabilize  the  credit 
structure  of  the  United  States.  That  Act 
set  the  basic  structure  which  governs 
FCUs  today,  and  also  mirrors  the 
structure  governing  FlSCUs  and  NICUs: 

1.  Cooperative  ownership.  Credit 
unions  are  owned  by  their  members 
cooperatively.  Each  credit  union  is 
funded  by  shares  purchased  by  its 
members;  credit  unions  do  not  have 
capital  stock  and  their  capital  consists 
of  accumulated  reserves.  The  purchase 
of  a  share  allows  the  member  to  become 
an  owner  with  the  right  to  vote. 

2.  Limited  membership.  Membership 
is  limited  to  groups,  each  defined  in  the 
credit  union’s  charter,  who  share  a 
common  bond  of  occupation  or 
association,  or  reside  in  the  same 
community.  Generally,  credit  unions  do 
not  compete  with  one  another,  nor  do 
they  accept  accounts  from,  or  provide 
services  to,  nonmembers  or  the  general 
public. 

3.  Democratic  operation.  Member 
control  is  democratically  exercised 
regardless  of  the  number  of  shares  held. 
No  member  has  more  than  one  vote. 
Proxy  voting  is  prohibited  for  FCUs; 
boards  and  management  must 
participate  in  an  annual  meeting  with 
members  and  account  for  their 
performance.  In  order  to  determine 
parity  on  this  uniqueness  issue,  the 
Board  asked  for  comments  on  whether 
proxy  voting  is  prohibited  for  state- 
chartered  credit  unions.  The  comments 
indicated  that  the  legality  of  proxy 
voting  varies  from  state  to  state,  and  the 
hnal  rule  makes  no  changes  based  on 
this  issue. 

4.  Volunteer  management. 
Management  is  placed  in  the  hands  of 
volunteer  members.  In  FCUs.  only  one 
board  officer  may  be  compensated.  No 
other  member  of  the  board  of  directors 
or  any  other  committee  member  shall,  as 
such,  be  compensated.  Almost  all 
directors  and  committee  members  serve 
without  pay  in  all  credit  unions.  Within 
the  movement,  there  is  a  free  sharing  of 
ideas  and  resources  that  is  rarely  found 
among  profit-oriented  depository 
institutions. 

5.  Limited  lending.  Loans  are  made 
exclusively  to  members,  not  to  the 
public  at  large. 

6.  Dividends  earned,  not  interest  paid. 
Generally,  members  earn  dividends  on 
their  accounts,  not  interest  Net  earnings 
are  returned  to  members  in  the  form  of 
dividends  on  savings,  lowered  interest 
rates  and/or  rebates  of  interest  charged 
on  loans. 


The  foregoing  unique  features  of 
credit  unions  were  discussed  in  the 
proposal.  The  Board  solicited  comments 
on  whether  credit  unions  are  unique  in 
other  ways  that  would  affect  part  707. 
Although  the  comments  received  were 
well  reasoned,  they  did  not  rai^  any 
new  uniqueness  issues  that  would 
necessitate  changes  to  the  rule.  Qie 
commenter  argued  that  although  credit 
unions  are  unique  in  many  respects,  the 
regulation’s  goal  should  be  to  simplify 
dividend  calculation  methods  to  permit 
comparisons  among  financial 
institutions.  The  Board  agrees  that 
facilitating  comparisons  among 
accounts  at  all  financial  institutions  is  a 
major  intent  of  TISA,  and  has  drafted 
the  final  rule  with  that  ^oal  in  mind. 

The  agency  also  solicited  comments 
on  how  to  limit  the  regulatory  burden 
on  credit  unions  under  this  truth  in 
savings  regulation,  while  still  meeting 
the  requirements  and  spirit  of  TISA. 
Although  numerous  letters  discussed 
the  burdens  imposed  by  the  proposed 
rule,  only  four  comments  actually 
included  suggestions  for  ways  to  reduce 
the  burden.  Most  of  the  recommended 
changes  were  to  provisions  that  come 
directly  from  TISA,  and  which  the 
Board  has  no  discretion  to  change.  One 
commenter  requested  that  the  Board 
standardize  the  use  of  the  terms 
“business  days”  and  “calendar  days”  in 
the  rule.  'The  final  rule  eliminates  the 
conflict  in  this  area.  (See  §  707.4(a)(1) 
and  discussion  of  “business  day”  under 
supplementary  information  for  §  707.2.) 

B.  Limitations  on  Payment  of  Dividends 

Member  savings  are  placed  in  credit 
unions  in  the  form  of  share  accounts. 
Shares  are  equity  investments,  and  the 
returns  eam^  on  these  accounts  are 
dividends.  Section  117  of  the  FCU  Act 
provides  that,  at  such  intervals  as  the 
board  of  directors  may  authorize,  and 
after  provision  for  required  reserves,  the 
board  of  directors  may  declare  a 
dividend  to  be  paid  at  different  rates  on 
different  t)q)e8  of  shares,  at  different 
rates  and  maturity  dates  in  the  case  of 
certificates,  and  at  different  rates  on 
different  types  of  share  draft  accounts. 
Dividends  credited  may  be  accrued  on 
various  types  of  shares,  certificates,  and 
share  draft  accounts  as  authorized  by 
the  board  of  directors.  12  U.S.C.  1763. 

Dividends  may  be  viewed  as  a  portion 
of  the  available  current  and  undivided 
earnings  of  the  credit  union  which  is  set 
apart,  after  required  transfers  to 
reserves,  by  vdid  act  of  the  board  of 
directors,  for  distribution  among  the 
members.  As  a  matter  of  legal 
procedure,  members  are  not  entitled  to 
dividends  until  the  following  steps  are 
completed:  (1)  The  board  of  the  oedit 


union  must  develop  a 
nondiscriminatory  dividend  policy,  by 
establishing  dividend  periods,  dividend 
credit  determination  dates,  dividend 
distribution  dates,  any  associated 
penalties  (if  applicable),  and  the  method 
of  dividend  computation  for  each  type 
of  share  account;  (2)  the  provision  for 
required  reserves  must  be  made;  (3) 
sufficient  and  available  prior  and/or 
current  earnings  must  be  available  at  the 
close  of  a  dividend  period;  (4)  the  board 
of  the  credit  union  must  formally  make 
e.  dividend  declaration  on  different 
classes  of  accounts,  in  accord  with  the 
credit  union’s  dividend  policy;  and  (5) 
the  dividends  must  be  paid  to  the 
members  by  a  credit  to  the  appropriate 
share  account,  payment  by  check  or  by 
a  combination  of  the  two  naethods. 

Legally,  it  is  the  declaration  of  the 
dividend  which  creates  the  dividend 
itself  and  the  member  has  no  right  to 
receive  a  dividend  until  it  is  so 
declared.  The  decision  of  when  to 
declare  dividends  lies  within  the  official 
discretion  of  each  credit  union’s  board 
of  directors.  This  duty  cannot  be 
abrogated  by  contract.  However,  an 
agreement  to  pay  dividends  on  a  share 
account  is  interpreted  not  as  an 
obligation  to  pay  the  stipulated 
dividends  absolutely  and 
unconditionally,  but  as  an  undertaking 
to  pay  them  out  of  the  earnings  when 
sufficiently  accumulated  from  which 
dividends  in  general  are  properly 
payable.  Thus,  it  is  acceptable  to  discuss 
the  disclosures  required  by  TISA  as 
prospective  dividends  with  this 
distinction  in  mind.  Note  that  the 
proposed  definitions  of  “dividend”  and 
“dividend  rate”  apply  to  both 
prospective  and  declared  dividends. 
Otherwise,  credit  unions  would  not  be 
permitted  to  disclose  any  rates  except 
old,  past  rates  already  declared.  This 
would  be  counter  to  the  purposes  of 
TISA. 

III.  Timetable 

TISA  will  not  apply  to  credit  unions 
until  the  effective  date  of  the  Board’s 
regulation.  When  the  proposal  was 
published,  the  Board  anticipated  that 
the  final  rule  would  be  promulgated  by 
June  19, 1993,  and  effective  by  the  end 
of  1993  or  the  beginning  of  1994.  (The 
Board  delayed  promulgation  of  the  final 
rule  until  ^ptember  9, 1993,  based  on 
the  extension  of  the  effective  date  of  the 
FRB’s  rule  p-anted  by  the  HCDA.) 
Because  TISA  does  not  require  a 
particular  effective  date  for  NCUA’s 
rule,  the  Board  requested  comments  on 
the  timing  of  the  effective  date. 

The  Board  considered  an  effective 
date  of  July  1, 1994,  which  would  have 
given  credit  unions  just  over  nine 
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months  to  comply,  a  period 
approximately  equal  to  that  afforded 
other  financial  institutions  by  TISA,  as 
amended  by  the  HCDA.  However,  nearly 
half  of  the  commenters  who  addressed 
this  issue  recommended  that  the 
effective  date  be  nine  months  or  more 
after  promulgation  of  the  final  rule. 
Eighteen  of  those  commenters  requested 
an  effective  date  later  than  January  1, 
1995.  Another  seven  suggested  that 
there  be  a  later  effective  date  for  small, 
nonautomated  credit  imions,  or  that 
such  credit  unions  be  exempt  from  the 
rule. 

The  Board  has  been  extremely 
concerned  about  the  effect  that  this 
regulation  will  have  on  small, 
nonautomated  credit  unions  that  offer 
rollback  or  other  low  balance  accounts. 
As  discussed  elsewhere  in  this 
supplementary  information  (see 
§  707.7(c)  and  discussion  of  Regulatory 
Flexibility  Act),  the  rule,  particularly 
the  requirements  for  daily  balance  or 
average  daily  balance  calculations,  will 
create  substantial  financial  hardship  for 
such  entities.  In  addition  to  facing  ^e 
compliance  burden  imposed  upon  all 
credit  xmions,  the  majority  of  these 
small  credit  unions  will  have  to 
purchase  computer  equipment  or 
services,  change  their  balance 
calculation  methods,  and  train  their 
staffs  in  the  new  methods.  Many 
commenters  have  indicated  that  it  will 
be  literally  impossible  for  some  of  these 
credit  unions  to  comply  within  nine 
months.  Fifteen  months  is  the  time 
frame  most  often  suggested  to  the  Board 
as  reasonable  for  compliance. 

The  Board  is  persuaded  by  the 
comments  that  a  later  effective  date  than 
that  originally  contemplated  is 
necessary.  The  final  rule,  promulgated 
on  September  9, 1993,  prescribes  an 
effective  date  of  January  1, 1995.  This 
will  give  credit  imions  approximately 
fifteen  months  from  promulgation  of  the 
final  rule  to  prepare  for  compliance. 
This  time  frame  should  be  sufficient  to 
afford  even  small,  noncomputerized 
credit  unions  sufficient  time  to  comply 
with  the  rule.  Although  the  Board 
considered  setting  one  effective  date  for 
small,  nonautomated  credit  unions  and 
another,  earlier  date  for  all  other  credit 
unions,  it  ultimately  rejected  that  idea. 
While  TISA  does  give  the  Board 
authority  to  vary  its  rule  based  on  the 
unique  nature  of  credit  unions,  the 
Board  does  not  believe  that  such 
authority  would  allow  it  to  treat  small 
credit  unions  differently  from  other 
credit  unions.  Moreover,  the  Board 
believes  that  it  would  be  confusing  for 
credit  union  members  if  different  credit 
unions  had  different  compliance  dates. 
Therefore,  the  January  1, 1995,  effective 


date  applies  to  all  credit  unions.  Credit 
unions  that  are  able  to  comply  prior  to 
January  1, 1995,  are  encouraged  to  do 
so. 

IV.  Purpose  of  TISA 

The  purpose  of  the  statute  and  final 
regulation  is  to  assist  consumers, 
including  credit  union  members  and 
potential  members,  in  comparing 
accounts  offered  by  credit  unions  and 
other  depository  institutions, 
principally  through  the  disclosure  of 
fees,  the  dividend  rate  or  interest  rate, 
the  annual  percentage  yield,  and  other 
account  terms  whenever  a  consumer 
requests  the  information  and  before  an 
account  is  opened.  TTSA  and  the  final 
rule  also  require  that  fees  and  other 
information  be  provided  on  any 
periodic  statement  the  credit  union 
sends  to  the  member.  Rules  are  also  set 
forth  for  the  information  contained  in 
advertisements  of  accounts  and  advance 
notice  to  accountholders  of  adverse 
changes  in  terms.  The  statute  and 
regulation  place  one  substantive 
restriction  on  credit  imions’  practices; 
How  credit  unions  determine  the 
account  balance  on  which  dividends  or 
interest  are  calculated. 

V.  Regulatory  Provisions 

TISA  is  quite  detailed  and.  for  the 
most  part,  the  regulation  mirrors  the 
statutory  requirements.  As  previously 
discussed,  the  rule  promulgated  by 
NCUA  must  be  "substantially  simile" 
to  the  TISA  rule  promulgated  by  the 
FRB,  except  that  NCUA  may  take  into 
account  the  unique  nature  of  credit 
unions  and  the  limitations  under  which 
they  pay  dividends.  Therefore,  most  of 
part  707  parallels  the  FRB’s  Regulation 
DD,  except  for  changes  referencing  and 
discussing  business  day,  credit  unions, 
dividends,  dividend  period,  dividend 
rate,  members,  the  nature  of  dividends, 
periodic  statement  disclosures  and 
potential  members.  Those  changes  are 
discussed  herein.  To  aid  in  the 
comprehension  of  part  707,  NCUA  has 
incorporated  much  of  the  FRB’s 
preamble  language  from  final  Regulation 
DD.  In  drafting  both  proposed  and  final 
part  707,  the  NCUA  staff  was  mindful 
that  TISA  requires  NCUA’s  regulation  to 
be  substantially  similar  to  Regulation 
DD,  and  has  interpreted  that  limitation 
as  granting  NCUA  only  the  discretion  to 
rewrite  those  portions  of  Regulation  DD 
where  credit  unions  are  unique  or 
where  the  limitations  on  which 
dividends  are  paid  apply. 

The  section-oy-section  description 
which  follows  points  out  those 
provisions  that  differ  in  any  significant 
way  firom  the  FRB’s  regulation — for 
example,  creating  an  exception,  adding 


a  disclosure,  or  departing  significantly* 
from  the  language  of  the  FRB’s  rule  or 
the  statute — and  explains  why  the 
differences  exist.  The  supplementary 
information  addresses  concerns  raised 
by  commenters,  and  provides  guidance 
on  many  questions  raised.  Since  the 
Board  does  not  plan  at  this  time  to  issue 
an  official  commentary,  the  section-by¬ 
section  description  was  drafted  with  the 
purpose  of  providing  credit  unions  with 
necessary  guidance.  The  Board  notes 
that  the  FI^  expects  to  issue  on  official 
commentary  in  late  1993.  In  light  of 
TISA’s  mandate  that  NCUA’s  rule  be 
"substantially  similar’’  to  the  FRB’s,  it  is 
the  Board’s  intent  that  credit  unions  use 
the  FRB’s  official  commentary  as 
guidance  except  on  those  issues  or 
sections  where  the  Board’s  rule  differs 
from  the  FRB’s.  After  the  FRB’s 
commentary  is  issued,  the  Board  will 
evaluate  the  need  to  issue  its  own 
official  commentary  on  credit  union 
issues.  Additional  guidance  may  be 
obtained  by  calling  or  writing  to 
NCUA’s  Office  of  General  Counsel. 

As  previously  stated,  the  Board 
received  nearly  400  comment  letters  on 
proposed  part  707.  Although  many 
commenters  suggested  that  TISA  and 
the  regulation  are  unnecessary,  and 
expressed  concern  about  the  cost  and 
burden  imposed  by  the  regulation,  a 
number  provided  useful  information  or 
asked  significant  questions.  As  a  result, 
the  Board  has  made  several  changes, 
both  substantive  and  technical.  The 
Board  has  also  expanded  the 
supplementary  information  to  answer 
the  most  important  questions  or  those 
most  often  asked. 

In  examining  the  proposal  and  the 
comments,  the  Board  used  several 
principles  in  fashioning  the  final  rule. 
First,  the  Board  has  closely  followed  the 
provisions  set  forth  by  Congress  in 
TISA,  and  the  FRB’s  final  regulation.  In 
some  cases,  where  statutory  provisions 
simply  elaborate  on  one  basic 
requirement,  the  regulation  contains 
only  the  basic  requirement  and  the 
supplementary  information  includes  the 
elaboration  on  that  requirement.  This 
was  the  approach  taken  by  the  FRB,  and 
the  Board  agrees  with  tlie  FRB  that  this 
approach  provides  a  more  concise 
regulation  without  losing  the  additional 
information  that  Con^ss  wanted. 

Second,  the  Board  has  attempted  to 
write  precise,  simple  rules  to  help 
ensure  that  credit  unions  understand 
TISA’s  requirements.  The  Board 
believes  that  this  will  minimize  the 
possibility  of  errors  and  the  potential  for 
civil  liability  due  to  complicated  or 
vague  requirements.  Exceptions  to  rules 
have  been  carefully  considered  and  in 
several  cases  adopted  in  the  final 
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regulation.  However,  the  Board  is 
mindful  that  special  rules  add  to  the 
length,  detail  and  complexity  of  the 
regulation.  It  has  taken  that  fact  into 
acccMint,  especially  when  ccmsidering 
su^estions  for  minor  exceptions  that 
would  significantly  increase  the 
complexity  of  the  rule. 

Third,  the  Board  has  sought  to  ensure 
that  the  disclosures  provid^  to 
members  and  potential  members  are 
clear  and  meaningful.  The  Board 
believes  that  providing  overly 
complicated  or  technical  disclosures  to 
members  and  potential  members 
provides  little  value  in  comparisun 
shopping  for  accounts  and  may 
diminish  the  value  of  information  given. 

Foxuth,  the  Board  has  sought  to  give 
credit  unions  the  flexibility  to  minimize 
compliance  costs.  It  has  also  tried  to 
minimize  the  possibility  that  credit 
unions  will  unnecessarily  reduce  the 
variety  of  existing  product  choices 
offered  to  their  members.  Similarly,  the 
Board  has  tried  to  ensure  that  the 
compliance  requirements  do  not  have 
the  effect  of  limiting  the  development  of 
new  products. 

Fi^,  the  Board  has  used  its  exception 
authority  judiciously.  Hie  Board  has 
made  adjustments  and  exceptions  to 
TISA,  and  changes  from  the  FRB’s  rule, 
when  essential  to  assist  members  and 
potential  members  in  comparing 
accounts,  to  reflect  the  unique  nature  of 
credit  imions  and  the  limitations  under 
which  they  may  pay  dividends,  and  to 
minimize  significant  compliance 
problems  for  credit  imions. 

In  conjunction  with  the 
implementation  of  TISA.  the  Board  is 
also  amending  §§  701.35  and  740.2  of  its 
regulations  (12  CFR  701.35  and  740.2). 
Those  sections  were  modified  to 
conform  to  part  707.  The  amendments 
to  those  sections  are  also  effective 
January  1, 1995. 

Section  707.1 — ^Authority,  Purpose, 
Coverage  and  Effect  on  State  Laws 

Paragraph  (bj — Purpose 

This  section  mirrors  the 
corresponding  Regulation  OD  provision, 
except  for  the  substitution  of  "members 
and  potential  members'*  for 
"consumer.”  NCUA  believes  that  the 
term  "consumer”  is  too  broad  to  apply 
to  credit  union  share  accounts,  which 
generally  may  only  be  offered  to 
members  and  potential  members  within 
the  credit  union’s  limited  field  of 
membership. 

Paragraph  (c) — Coverage 

The  paragraph  on  coverage  reflects 
the  fact  that  TISA  and  the  regulation 
cover  all  credit  vmions,  whether  federal 


or  state-chartered  and  whether  or  ncrt 
insured  by  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF).  TISA 
provides  that  NCUA  shall  prescribe 
regulations  for  credit  unions  that  are 
substantially  similar  to  those 
promulgated  by  the  FRB. 

Following  both  TISA  and  the  FRB's 
rule,  proposed  part  707  provided  that  if 
advertisements  for  share  and  deposit 
accounts  are  placed  by  bitdcers  and 
dealers  who  are  share  or  deposit 
brokers,  they  are  subject  to  the 
advertising  rules  set  forth  in  §  707.8. 
NCUA  solicited  comment  regarding 
whether  share  or  deposit  bn^^  are 
involved  with  placing  hinds  into 
member  accounts  and  on  the  necessity 
or  desirability  of  including  them  in 
NCUA’s  rule.  A  majority  of  commenters 
who  addressed  this  issue  thought  that 
share  or  deposit  brokers  should  be 
covered,  if  they  place  funds  in  credit 
unions.  The  Board  agrees,  and  the  final 
rule  retains  language  covering  share  or 
deposit  brokers. 

NCUA  also  solicited  comment  on 
whether  an  agent  on  an  agented  account 
could  be  considered  a  Iwoker  under  the 
proposed  rule.  An  example  of  an 
agented  account  that  mi^t  be  subject  to 
the  rule  would  be  a  member  with  a 
jumbo  certificate  account  who 
subdivides  interests  in  the  member 
accoimt  for  sale  to  other  parties  or 
among  members  who  formed  a 
certificate  account  investment  club. 
Perhaps  this  could  also  happen  with 
low-income  designated  credit  unions 
which  may  accept  consumer  accounts 
from  nonmembers.  Only  two  comment 
letters  addressed  this  issue;  both  said 
that  agents  should  not  be  covered. 
However,  since  TISA  applies  to  deposit 
brokers,  die  Board  believes  that  an  agent 
who  falls  within  the  definition  of  share 
or  deposit  broker  should  be  subject  to 
the  rule. 

Comment  was  also  requested  on 
whether  the  rule  should  apply  to  natural 
person  accounts  at  corporate  credit 
imions.  The  proposed  rule  included 
such  accounts.  Two  thirds  of  the  forty- 
three  commenters  who  addressed  this 
issue  favored  exempting  corporate 
credit  unions  from  the  r^ulation.  Some 
of  these  commenters  suggested  that 
corporates  should  be  exempt  if  their 
only  natural  person  members  are  those 
needed  to  charter  or  operate  the  credit 
union.  The  Board  believes  that  such  a 
limitation  would  be  consist^t  with  the 
purposes  of  TISA,  Le.  information  and 
protection  for  consumers. 

Under  part  704  of  NCUA’s  Rules  and 
Regulations  (see  12  CFR  704.2, 
definition  of  "corporate  credit  union”), 
a  corporate  credit  union  must  be  so 
designated  by  NCUA  and  must  limit  its 


natural  person  members  to  the 
minimum  required  by  state  or  federal 
law  to  charter  and  operate  the  credit 
union.  The  final  rule  incorporates  the 
natural  person  member  limitation  by 
exempting  only  those  credit  unions 
designated  as  corporates  by  NCUA. 
Natural  person  accounts  in  a  purported 
corporate  credit  union  not  designated  by 
NCUA  would  be  »ibject  to  the  final 
rule. 

Paragraph  (d) — Effect  on  State  Laws 

Section  273  of  TISA  provides  a 
narrow  standard  for  preemption  of  state 
lavrs.  To  be  preempted,  a  state  law  must 
be  inconsistent  with  the  “disclosure  of 
yields  payable  or  terms  for  accounts" 
provisions  of  TISA  and  the 
implementing  provisions  of  the 
regulation.  Based  on  numerous 
comments,  the  FRB  expanded  the  scope 
of  the  preemption  by  Regulation  DD  to 
encompass  anything  inconsistent  with 
the  requirements  of  TISA  and 
Regulation  DD.  NCUA  proposed  the 
same  approach,  but  requested  comment 
on  whether  the  TISA  standard  or  the 
Regulation  DD  standard  should  apply. 

Approximately  half  of  those  who 
commented  favored  the  Regulation  DD 
standard  proposed  by  the  Board.  A  few 
commenters  wanted  a  broader 
preemption  standard;  some  of  those 
wanted  the  Board  to  use  the  standard 
currently  in  §  701.35  (see  below).  A 
minority  of  commenters  asked  for  a 
weaker  standard  or  preferred  that  there 
be  no  preemption  at  all.  The  Board 
agrees  with  the  FRB  that  inconsistent 
state  laws  are  impliedly  preempted  by 
TISA,  and  that  a  narrow  reading  of  the 
Board’s  preemption  authority  could  lead 
to  uncertainty  about  the  status  of  state 
laws  and  potential  civil  li^^ility  and 
compliance  concerns.  Therefore,  the 
final  rule  adopts  the  Regulation  DD 
standard. 

NCUA  notes  that  the  part  707 
preemption  is  not  as  extensive  as  the 
preemption  offered  to  FCUs  through 
§  701.35(c)  of  the  NCUA  Rules  and 
Regulations,  discussed  infra.  NCUA 
proposes  no  special  preemption  request 
procedures.  Preemption  requests  will 
continue  to  be  processed  as  they  always 
have  been,  by  the  requestor  writing  a 
detailed  letter  to  the  NCUA  Office  of 
General  Counsel,  citing  the  allegedly 
inconsistent  state  law,  demonstrating 
the  inconsistency  and  burden  on  credit 
unions,  and  requesting  preemption.  The 
General  Counsd  has  delegated  authority 
to  opine  on  the  preemption  of  the 
inconsistent  state  laws.  12  CFR 
790.2(b)(8). 
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Section  707.2 — ^Definitions 
Paragraph  (a) — Account 

The  wording  of  the  first  two  sentences 
of  this  definition  has  been  changed 
slightly  in  the  final  rule.  The  changes, 
which  are  not  substantive,  were 
intended  to  make  the  definition  more 
understandable  and  to  follow  more 
closely  the  wording  of  the  definition 
used  in  Regulation  DD. 

Covered  accounts.  Section  274(1)  of 
the  statute  defines  an  account  as  any 
account  offered  to  one  or  more 
individuals  or  an  unincorporated 
nonbusiness  association  of  individuals 
by  a  depository  institution,  into  which 
a  customer  deposits  funds,  including 
demand  accounts,  savings  accounts, 
time  accounts,  and  negotiable  order  of 
withdrawal  accounts.  The  Board  is 
generally  defining  the  term  as  any 
account  available  to,  or  held  by,  a 
member  or  potential  member  (which 
mirrors  the  definition  of  “member 
account”  in  the  FCU  Act,  12  USC 
1752(5)).  This  definition  includes  share, 
share  draft  and  term  share  accounts,  and 
equivalent  accounts  offered  by  FISCUs 
and  NICUs.  The  regulation  covers 
dividend-bearing  as  well  as 
nondividend-bearing  and  interest- 
bearing  accounts.  It  includes  all  share 
and  deposit  accounts  offered  to 
members  or  potential  members  by  credit 
unions,  whether  those  accounts  are 
federally  (NCUSIF)  insured, 
nonfederally  insured,  or  uninsured. 

Unincorporated  nonbusiness 
association  accounts.  Like  the  FRB’s, 
NCUA’s  final  rule  exempts  any  existing 
accounts  held  by  unincorporated 
associations  of  natural  persons, 
established  before  the  effective  date  of 
part  707.  The  FRB  adopted  this  position 
after  a  showing  by  commenters  that  to 
incorporate  all  such  accounts  into  the 
coverage  of  the  rule  would  mandate  a 
manual  review  of  all  such  accounts  to 
determine  their  composition  and 
purpose.  Twenty-six  commenters  to 
NCUA’s  proposed  rule  agreed  with  the 
FRB’s  approach  on  the  grounds  of 
uniformity  of  all  financial  institutions 
and  operational  ease.  Thirteen 
commenters  favored  including  all 
unincorporated  business  association 
accoimts,  as  it  would  be  difficult  to 
exclude  some  and  not  others,  or  to 
include  new  accounts  by  these  groups, 
but  not  their  older  accounts,  and 
expressed  the  belief  that  these  are  all 
covered  accoimts.  'Thirty-two 
commenters  favored  exempting  all 
unincorporated  business  association 
accounts,  because  of  operational 
difficulties  in  determining  which 
accounts  are  associational  (this 
information  is  not  generally  maintained 


and  it  would  be  difficult  to  make  this 
determination,  especially  since  civil 
liabilities  apply  if  the  credit  union  is 
wrong  in  making  its  determinations).  No 
uniqueness  reasons  were  given  for  these 
changes,  so  the  NCUA  Board  has 
declined  to  adopt  them. 

The  Board  is  authorized  under  section 
269(a)(3)  of  'TISA  to  create  exceptions 
for  classes  of  accounts  to  facilitate 
compliance  with  'TISA.  To  ease  the 
significant  burden  of  reevaluating  the 
ownership  status  of  existing 
nonindividual  member  accounts,  the 
Board  is  exercising  its  exception 
authority  under  section  269(a)(3)  to 
exclude  a  limited  class  of  existing 
accounts  ft-om  coverage.  Thus,  the 
exemption  discussed  above.  However,  if 
the  credit  union  is  notified  by  an 
unincorporated  nonbusiness  association 
that  an  existing  account  is  held  by  such 
entity,  the  exception  will  cease  to  apply 
and  the  account  must  thereafter  be 
considered  a  member  account  which  is 
covered  by  the  regulation.  Credit  unions 
that  are  so  notified  must  begin 
complying  with  the  regulation  within  a 
reasonable  time.  For  example,  if  the 
credit  union  is  notified  during  a 
statement  cycle  or  a  compounding 
period  that  the  accountholder  fits  the 
definition  of  member,  commencing 
coverage  at  the  beginning  of  the 
following  statement  cycle,  dividend 
period,  or  compounding  period  would 
be  acting  within  a  reasonable  time. 

For  purposes  of  determining  coverage 
under  this  provision,  credit  unions  may 
initially  assume  that  existing  accounts 
covered  are  those  identified  for  tax 
purposes  by  an  individual’s  social 
security  number.  Of  course,  even 
accounts  identified  with  a  social 
security  number  are  not  covered  if  they 
are  for  a  business  purpose,  for  example, 
an  account  held  by  a  sole  proprietor. 

Credit  unions  must  have  procedures 
in  place  so  that  unincorporated 
nonbusiness  associations  that  open  new 
accounts  on  or  after  the  effective  date 
(or  existing  members  that  inform  the 
credit  union  of  their  covered  status) 
receive  all  applicable  disclosures 
required  to  be  provided:  (1)  At  account 
opening  and  upon  request;  (2)  on  certain 
statements  sent  on  the  account;  and  (3) 
if  terms  are  changed.  Naturally,  they 
will  also  be  covered  by  all  other 
provisions  of  the  regulation  (such  as  the 
dividend  payment  requirements). 

Certificate  of  indebtedness  accounts. 
’The  Board  finds  that  certificate  of 
indebtedness  accounts  offered  by  some 
credit  unions  are  more  akin  to  a  debt 
offering  than  a  share  account,  and  are, 
therefore,  not  covered  by  this  proposal. 
FCUs  that  borrow  funds  ft’om  natural 
persons,  such  as  through  a  certificate  of 


indebtedness  account,  must  evidence 
the  borrowing  ’oy  a  signed  promissory 
note  setting  forth  the  terms  and 
conditions  regarding  maturity, 
prepayment,  interest  rate,  method  of 
computation,  and  method  of  payment. 

12  CFR  701.38(a)(1).  Furthermore,  the 
promissory  note  and  any  advertisement 
for  such  funds  must  contain 
conspicuous  language  indicating  that 
the  note  represents  money  borrowed  by 
the  credit  imion,  and  that  the  note  does 
not  represent  shares  and,  therefore,  is 
not  insured  by  the  NCUSIF.  12  CFR 
701.38(a)(2).  Six  commenters  agreed 
with  NCUA’s  proposal  not  to  cover 
certificate  of  indebtedness  accounts  in 
the  rule  endorsing  the  Board’s  rationale. 
No  commenters  were  opposed. 
Therefore,  the  Board  adopts  its 
proposed  position.  Since  the  Board 
finds  that  certificate  of  indebtedness 
accounts  are  neither  share  nor  deposit 
accounts,  it  is  not  necessary  to  place 
this  exemption  into  the  rule  language. 

Other  investments.  The  term 
“account’’  does  not  include  every 
financial  relationship  a  member  might 
have  with  a  credit  union,  or  with  the 
credit  union’s  credit  union  service 
organization  (CUSO).  For  example,  the 
purchase  of  a  U.S.  savings  bond, 
government  security  or  annuity  from  a 
financial  institution  or  its  affiliates  are 
not  “accounts”  subject  to  this 
regulation.  The  Board  believes,  as  does 
the  FRB,  that  the  Congress  did  not 
intend  to  cover  certain  other 
investments  that  may  be  offered  through 
(as  opposed  to  offered  by)  a  credit 
union,  such  as  mutual  funds.  Often 
these  investments  are  offered  by 
affiliates  of  the  credit  union,  such  as  by 
a  CUSO,  or  group  purchasing  vendor. 
These  investments  are  not  member 
accounts  of  the  credit  union,  and  are 
thus  not  covered  by  the  final  regulation. 

Paragraph  (b) — Advertisement 

Under  "TISA,  each  “advertisement, 
announcement,  or  solicitation”  relating 
to  an  account  at  a  depository  institution 
must  comply  with  specified  rules.  TISA 
does  not  define  “advertisement,”  but 
Regulation  DD  does,  using  the  same 
definition  used  in  the  FRB’s  Regulation 
Z,  12  CFR  226.2(a)(2).  NCUA’s  proposed 
rule  used,  and  the  final  rule  retains,  the 
FRB’s  definition  of  advertisement:  “any 
commercial  message  appearing  in  any 
medium,  if  it  directly  or  indirectly 
promotes  the  availability  of  an 
account.” 

NCUA  solicited  comments  on  hew  to 
treat  rate  sheets  published  in 
newspapers,  periodicals  or  trade 
journals.  All  of  the  commenters  who 
addressed  this  issue  believed  that  rate 
sheets  should  not  be  covered  by  the 
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rule,  because  they  provide  valuable 
information  that  members  otherwise 
would  not  have,  and  subjecting  them  to 
the  rule’s  advertising  requirements 
would  reduce  the  availability  of  such 
information.  The  Board  agrees  with  the 
commenters.  The  FRB  found  that  rate 
sheets  are  independent,  third  party 
compilations  of  information  on  the  rates 
of  many  of  an  area’s  financial 
institutions,  with  no  payment  made  by 
the  institutions  to  the  third  party  nor 
any  duty  by  the  third  party  to  include 
information  about  a  specific  institution. 
With  this  understanding  the  Board  has 
adopted  the  FRB’s  position  on  this 
issue,  to  the  effect  ^at  rate  sheets 
published  in  newspaper,  periodicals,  or 
trade  journals  are  not  advertisements  as 
long  as  the  credit  union  does  not  pay  a 
fee  to  have  the  information  included 
and  does  not  control  whether  the 
information  will  be  included.  The  Board 
believes  that  these  types  of  rate  sheets 
are  not  “commercial  messages’’  of  the 
type  contemplated  by  the  term 
"advertisement.” 

The  Board  also  solicited  comments  on 
whether  any  advertising  practices 
unique  to  credit  unions  (such  as 
newsletters  to  members  or  election 
mailings),  or  limitations  on  dividend 
payments,  would  engender  any  changes 
to  the  proposed  definition  of 
advertisement.  Commenters  requested 
exemption  of  a  broad  spectrum  of 
communications,  ranging  from 
newsletters  to  brochures.  Five  of  the 
suggested  items  (published  rate  sheets, 
telephone  response  machines,  broadcast 
and  electronic  media,  lobby  boards  and 
outdoor  advertising)  are  fully  or 
partially  exempt  from  the  rule’s 
advertising  requirements.  (See 
§  707.8(e)(l-2)  and  the  supplementary 
information  thereto.)  The  Board  is  also 
persuaded  that  newsletters  are  partially 
exempt  from  the  rule’s  advertising 
requirements.  (See  §  707.8(e)(3)  and  the 
supplementary  information  thereto.) 

The  Board  does  not  believe  that  the 
other  suggested  items  merit  exemption 
either  on  uniqueness  grounds  or 
because  or  the  limitations  on  dividends, 
and  the  final  rule  does  not  create  any 
new  exemptions  for  them. 

Paragraph  (c) — Annual  Percentage  Yield 

The  Board  adopts  a  definition  of  the 
annual  percentage  yield  (“APY”)  that  is 
substantially  the.  same  as  stated  in  TISA 
and  Regulation  DD.  TISA  defines  annual 
percentage  yield  as  the  total  amount  of 
interest  that  would  be  received  on  a 
$100  deposit,  based  on  the  annual  rate 
of  interest  and  the  frequency  of 
compounding  for  a  365-day  period, 
expressed  as  a  percentage  calculated  by 
a  method  which  shall  be  prescribed  by 


the  FRB  in  regulations.  The  final  rule 
does  not  incorporate  the  reference  to  a 
$100  deposit,  since  the  APY  calculation 
prescribed  by  appendix  A  to  this  part 
can  be  performed  with  any  amount  of 
principal,  and  NCUA  believes,  as  does 
the  FF^,  that  reference  to  $100  might  be 
confusing,  especially  for  accounts  that 
have  a  higher  minimum  balance 
requirement  to  earn  dividends  or  that 
have  a  tiered-rate  structure.  The  Board 
requires  that  the  term  "annual 
percentage  yield”  be  used  in  both 
advertisements  and  disclosures  to 
ensure  imiformity  and  facilitate  easy 
comparisons.  The  only  difference  from 
the  definition  in  Regulation  DD  is  that 
the  word  “dividends”  is  substituted  for 
the  word  “interest.” 

Paragraph  (d) — Average  Daily  Balance 
Method 

This  definition  is  adopted  verbatim 
from  the  FRB’s  rule.  Under  the  average 
daily  balance  method,  dividends  are 
computed  by  applying  a  periodic  rate  to 
the  average  daily  balance  in  the  account 
for  the  dividend  period,  or  applicable 
portion  of  a  dividend  period,  with  the 
average  daily  balance  calculated  by 
adding  the  l^lance  in  the  account  for 
each  day  of  the  period,  or  applicable 
portion  of  a  dividend  period,  and  then 
dividing  that  sum  by  the  number  of  days 
in  the  dividend  period,  or  applicable 
portion  of  a  dividend  period.  It  should 
be  noted  that  the  FRB  treats  negative 
account  balances  as  a  $0  balance  for 
calculation  purposes.  Furthermore,  the 
FRB  holds  that  if  a  fee  is  assessed  in 
such  circumstances  (and  is  not  part  of 
a  credit  transaction),  it  should  Ira 
disclosed  as  a  fee— in  the  initial 
disclosures — and  should  not  bo  treated 
as  “negative”  interest.  NCUA  follows 
this  FRB  guidance. 

One  commenter  suggested  combining 
this  definition  with  that  of  daily 
balance,  §  707.2(h).  for  ease  of 
understanding.  No  uniqueness  reasons 
were  given  for  this  change  and  the 
Board  declines  to  adopt  this  suggestion. 

Paragraph  (f) — Bonus 

USA  does  not  use  or  define  the  term 
“bonus.”  However,  the  definition  of  a 
“bonus”  has  significance  imder  the 
proposal  because  a  bonus  is  excluded 
from  dividends  and  interest,  and  must 
be  disclosed  under  proposed 
§  707.4(b)(7).  and  b^use  mention  of  a 
bonus  in  an  advertisement  requires 
other  disclosures  to  be  made  under  . 
proposed  §  707.8(e). 

The  Board  proposed  to  define  the 
term  “bonus”  to  encompass  any 
premium,  gift,  award,  or  other 
consideration  worth  more  than  $10 
regardless  of  the  form  the  payment 


takes.  Thus,  it  was  intended  that 
anything  of  over  $10  in  value  that  is 
given  or  offered  to  a  member,  aside  from 
dividends,  would  be  a  bonus  for  the 
purposes  of  part  707.  The  Board 
followed  the  FRB  in  setting  $10  as  the 
line  of  demarcation  for  bonuses, 
following  Internal  Revenue  Code  section 
6049  which  excludes  amounts  under 
$10  from  being  reported  as  interest  for 
tax  purposes.  26  U.S.C.  6049.  In 
addition,  under  the  proposal  an  item 
could  not  be  a  bonus  if  a  credit  union 
gave  or  offered  such  a  premium  to  a 
third  party,  rather  than  to  the  member. 
Comments  were  requested  regarding  the 
adoption  of  the  FRB  exclusion  of  third 
party  benefits,  whether  life  savings 
benefits  should  be  treated  as  a  bonus  for 
part  707  purposes,  and  whether  any 
other  unique  credit  union  attributes 
should  be  added  to  the  definition.  Life 
savings  benefits  are  benefits  provided  by 
many  credit  unions  to  their  members,  at 
no  charge  to  their  membership,  giving  a 
death  benefit  to  beneficiaries  of  a 
deceased  member.  It  is  a  tradition  of 
long  standing  in  the  credit  union 
movement  to  provide  this  “burial 
insurance”  free  of  charge  to  members. 

No  application  is  necessary  on  the  part 
of  a  member  to  obtain  the  life  savings. 

It  is  NCUA’s  understanding  that  the 
terms  of  credit  union  life  savings  plans 
are  unique  from  those  offered  by  other 
_  institutions,  and  the  Board  so  finds. 

Twenty-five  commenters  to  NCUA’s 
proposed  rule  favored  excluding  life 
savings  benefits  because  life  savings 
benefits  are  unique  to  credit  unions, 
benefits  are  paid  only  in  limited 
circumstances,  the  value  to  each 
member  is  difficult  to  obtain  actuarially, 
the  IRS  does  not  consider  similar 
insurance  on  retirement  accounts 
compensation,  and  payments  are  made 
to  third  party  beneficiaries,  not  to  the 
member.  One  commenter  believed  that 
life  savings  benefits  should  be  included 
in  the  definition.  Given  the  history, 
tradition,  and  uniqueness  of  credit 
union  life  savings  benefits,  and  that  they 
fall  into  a  category  of  third  party 
benefits,  which  are  excluded  from 
coverage  by  Regulation  DD,  the  Board 
excludes  life  savings  benefits  from  the 
definition  of  bonus.  Those  federally 
insured  credit  unions  offering  life 
savings  benefits  need  only  follow  the 
requirements  of  part  740  of  the  NCUA 
Rules  and  Regulations  in  advertising  life 
savings  plans.  12  CFR  part  740.  Certain 
state  laws  may  also  apply,  as  with  any 
insurance  product.  The  Board  also 
deems  all  life  savings  benefits  to  fall 
under  the  definition  of  “nondividend 
membership  benefits”  defined  in 
§  707.2(r). 
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One  trade  association  also  favored 
excluding  all  items,  awards  or 
premiums  provided  to  any  third  party. 
The  FRB,  in  excluding  all  third  party 
benefits,  agreed  with  commenters  noting 
that  a  true  bonus  is  one  given  or  offered 
to  the  consumer  holding  the  account 
and  that  the  disclosures  applicable  to 
bonuses  are  most  important  where  the 
consumer,  and  not  some  third  party,  is 
the  recipient  of  the  financial  benefit 
from  the  payment  of  a  bonus.  Therefore, 
the  FRB  held  that  an  item  of  any  value 
given  or  offered  directly  to  a  third  party 
by  a  depository  institution  in  exchange 
for  a  consumer  opening  or  renewing  an 
account  with  the  institution  is  not  a 
bonus.  NCUA  finds  this  position  well 
reasoned  and  adopts  it. 

Clarifications  were  requested  by 
commenters  regarding  travel  club 
benefits  and  other  hard  to  value 
benefits.  These  items  fall  imder  the  term 
"nondividend  membership  benefits" 
and  are  discussed  in  this  supplementary 
information  under  §  707.2(r). 

Five  commenters  also  favored 
excluding  extraordinary  dividends, 
commonly  known  as  "bonus  dividends" 
(in  that  they  are  sporadic  in  natxire, 
difficult  to  value,  and  often  depend 
upon  account  balances).  As  the  FRB  also 
exempted  all  interest  from  the  coverage 
of  bonuses,  this  exemption  is  a 
clarification  of  something  other 
depository  institutions  are  permitted 
under  Reflation  DD.  Furthermore,  it  is 
unique  to  credit  imions  and  specific  to 
the  dividend  setting  process.  The  Board 
also  determined  that  "extraordinary 
dividends"  should  be  excluded  from  the 
definition  of  “bonuses,"  and  they  are 
discussed  in  §  702.2(m). 

It  should  also  be  noted  that  the  Board 
agrees  with,  and  therefore  adopts,  the 
positions  of  the  FRB  that  a  bonus  does 
not  include  the  payment  of  interest  (or 
dividends]  on  an  account,  nor  does  it 
include  the  waiver  or  reduction  of  a  fee, 
nor  the  absorption  of  expenses  on  an 
account.  The  credit  union  practices  of 
packaged  accounts,  loan  discounts  for 
members  with  other  account 
relationships,  mortgage  fee  discounts, 
and  fee  waivers  would  all  be  exempt 
finm  the  definition  of  bonus  as  either 
waivers  and  reductions  of  fees,  or  the 
absorption  of  expenses  on  accounts. 

Deletion  of  Term  "Business  Day" 

NCUA  is  concerned  that  many  credit 
unions  have  no  or  minimal  computer 
capabilities.  Furthermore,  a  number  of 
cr^it  unions,  particularly  parish  and 
church  credit  unions,  may  only  be  open 
one  day  eadi  week  (generally  Sunday) 
for  the  transaction  of  routine  business. 
NCUa  attempted  to  arrive  at  a 
definition  of  business  day  that  would 


take  these  unique  conditions  into 
account,  not  be  overly  burdensome  to 
these  credit  unions,  ^  fair  to  members, 
and  still  achieve  the  purposes  of  USA. 
Comments  were  solicited  on  the 
advantages  and  disadvantages  of  each  of 
the  four  alternatives  proffered,  as  well 
as  any  other  alternatives  which  would 
achieve  agency  goals. 

Alternative  one,  defining  a  business 
day  as  one  other  than  a  Saturday, 

Simday  or  legal  holiday,  is  taken  from 
the  FRB’s  Reflation  CC.  Forty 
commenters  favored  this  approach. 
Alternative  two,  defining  a  business  day 
as  one  during  which  the  offices  of  the 
credit  imion  are  open  for  carrying  on 
substantially  all  business  functions,  is 
the  one  adopted  by  the  FRB  in 
Regulation  Z  and  Regulation  E.  Sixty-six 
commenters  favored  this  approach. 
Alternative  three,  defining  a  business 
day  as  any  day  in  which  the  credit 
union  is  open  which  is  not  a  Saturday, 
Sunday  or  federal  or  state  holiday  for 
credit  unions  is  a  combination  of  the 
other  two^definitions.  Forty-six 
commenters  favored  this  approach. 
Alternative  four,  defining  a  business  day 
as  one  other  than  a  Saturday.  Simday  or 
a  public  holiday  as  noted  in  the  U.S. 
Code,  is  the  one  adopted  by  the  FRB  for 
the  final  Regulation  DD.  Seventeen 
commenters  favored  this  approach.  The 
term  "business  day"  only  came  into 
play  in  the  delivery  of  accoimt  opening 
disclosures  (ten  business  days  when  the 
member  is  not  physically  present  at  the 
time  the  account  is  opened).  In  all  othw 
circumstances,  timing  rules  use 
calendar  days. 

One  trade  association  supported 
either  option  1  or  4.  but  favored 
allowing  “parish”  credit  unions  only 
open  weekends,  or  credit  unions 
entirely  staffed  by  volunteers,  to  have 
twenty-one  calendar  days.  Another 
trade  association  supported  option  3, 
but  favored  allowing  credit  unions  open 
less  than  three  days/week  to  have 
twenty  calendar  days.  Thirty  credit 
unions  favored  calendar  day,  instead  of 
business  day,  timing  (10  days — 23 
commenters;  14  days — 2  commenters; 

15  days — 2  commenters;  30  days — 3 
commenters).  Four  commenters 
suggested  a  blending  of  the  various 
options.  All  of  the  commenters  felt  that 
their  suggestion  best  aided  credit  unions 
operationally.  One  commenter  each 
suggested  exceptions  for  part-time 
branches;  days  credit  unions  were 
closed  due  to  sponsor  holiday,  furlough, 
or  plant  closing;  and  shared  branches.  In 
light  of  the  comments,  the  Board 
determined  that  the  best  solution  to  take 
into  account  the  uniqueness  of  small 
credit  imions,  and  also  sponsor 
holidays,  sponsor  furloughs,  sponsor 


plant  closings,  and  shared  branches, 
was  to  permit  twenty  calendar  days  for 
the  timing  for  which  the  FRB  uses  ten 
business  days.  The  Board  believes  this 
addresses  the  unique  problems  of  credit 
unions,  and  yet  permits  sufficient  time 
to  process  account  opening  disclosures. 

Paragraph  (g) — Credit  Union 

Section  272  of  TISA  directs  the  Board 
to  issue  regulations  governing  credit 
unions,  for  which  it  uses  the  definition 
in  the  Federal  Reserve  Act,  12  USC 
448(b)(1)(A),  specifically,  all  federal  or 
state-bartered  credit  unions  that  are 
insured  or  are  eligible  to  apply  for 
insurance  on  their  accounts  from  the 
NCUSEF.  Based  on  that  definition,  the 
Board  believes  the  statute’s  coverage  is 
very  broad,  and  encompasses  both  state 
and  federally  chartered  credit  unions, 
regardless  of  whether  the  credit  union  is 
insured  (by  federal,  state,  or  private 
insurance)  or  uninsured.  The  final  rule 
therefore  adopts  a  very  broad  definition 
covering  FCUs,  FISCUs  and  NICUs. 

Paragraph  0^}— Daily  Balance  Method 

This  definition  is  adopted  fi-om  the 
FRB’s  Regulation  DD.  Under  the  daily 
balance  method,  also  commonly  known 
as  "day  in/day  out,"  dividends  are 
computed  by  applying  a  periodic  rate  to 
the  balance  in  the  account  for  each  day 
of  the  dividend  period,  or  applicable 
portion  of  a  dividend  period.  One 
commenter  requested  a  clarification 
regarding  whether  this  encompassed  the 
"dividend  dollar  method."  The 
“dividend  dollar  method"  is  not  a  term 
of  art,  nor  does  it  have  a  universal 
meaning.  Therefore,  NCUA  caimot 
respond  to  the  commenter,  except  to 
suggest  that  the  commenter  make  such 
determination  himself  or  herself,  based 
upon  the  given  definition  of  daily 
balance  method.  NCUA  does  note  that 
the  daily  balance  method  is  equivalent 
to  the  "dollar  value  method"  explained 
in  §  5160.7.1  of  the  NCUA’s  Accounting 
Manual  for  FCUs.  If  the  "dividend 
dollar  method”  is  the  same  as  the 
“dollar  value  method,”  then  it  is  the 
equivalent  of  the  daily  balance  method. 

Paragraph  (i) — Dividend  and  Dividends 

Dividends  are  e^lained  more  fully 
earlier  in  section  n,  B  of  this 
Supplementary  Information.  The 
proposed  defiffition,  like  the  final, 
stated  that  bonuses  and  similar  ofiers  do 
not  constitute  dividends  for  purposes  of 
the  regulation.  This  is  consistent  with 
the  FRB’s  definition  of  interest  in 
Regulation  DD.  Two  commenters 
favored  the  proposed  definition;  none 
opposed  it.  Also,  a  credit  union’s 
absorption  of  expenses  incident  to 
providing  a  normal  member  financial 
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service  function  or  its  forbearance  from 
charging  a  fee  in  connection  with  a 
service  is  not  considered  to  be  a 
payment  of  a  dividend.  One  commenter 
requested  clarification  on  the  meaning 
of  the  phrase  "absorption  of  expenses.” 
The  provides  guidance  as  follows; 
"A  practice  of  charging  higher  fees  to 
nonaccoimt  holders  than  to  account 
holders  does  not  make  the  differential 
"interest”  (or  "dividends”).  If  a  credit 
union  does  not  pass  along  expenses  or 
fees  to  a  member,  but  instead  pays  for 
them  itself  as  a  part  of  a  premium 
member  account,  or  corporate  account 
analysis,  for  instance,  then  such  * 
noncharging  of  expenses  would  be  an 
"absorption  of  expenses.”  For  more 
information  on  this  topic,  readers  are 
referred  to  the  supplementary 
information  regarding  §  707.2(f)  on 
bonuses. 

One  trade  association  requested  that 
the  Board  incorporate  changes  suggested 
to  the  definition  of  bonus,  including  an 
exclusion  for  all  extraordinary 
dividends  of  any  amoimt,  and  for 
nondividend  membership  benefits.  The 
Board  agreed  with  this  commenter,  £md 
has  provided  exclusions  of 
"extraordinary  dividends”  and 
“nondividend  membership  benefits” 
from  the  definition  of  dividends.  These 
two  terms  are  further  explained  in  the 
supplementary  information  on 
§§  707.2(f)("bonus”),  (m) 

(“extraordinary  dividends”)  and  (r) 
(“nondividend  membership  benefits”). 
The  Board  bases  these  exclusions  on 
uniqueness  grounds  and  considers  them 
a  natural  expansion  on  the  FRB’s 
excliision  of  a  bonus.  The  FRB,  and 
NCUA,  have  excluded  bonuses  from  the 
definition  of  interest  (and  dividends)  on 
the  grounds  that  valuation  of  a  bonus 
would  be  burdensome  and  cause 
customer  (and  member)  confusion.  For 
more  information  on  this  point,  readers 
are  urged  to  review  the  discussion  in 
this  supplementary  information  on 
§  707.2(f)  regarding  bonuses. 

Paragraph  (j) — Dividend  Declaration 
Date 

This  term  was  not  defined,  as  it  was 
not  used,  in  the  proposed  rule. 

However,  in  response  to  comments,  it 
seemed  to  the  NCUA  staff  that  a 
definition  was  needed  to  reflect  the 
limitations  tmder  which  dividends  may 
be  paid  in  reference  to  the  account 
disclosures  required  in  oral  responses  to 
inquiries  under  §  707.3(e),  upon  request 
to  any  member  or  potential  member 
under  §  707.4(a)(2)(ii)(A),  in  the  account 
opening  disclosures  imder 
§  707.4(b)(l)(i)(B),  and  for  the  time  APY 
is  in  effect  advertising  disclosure  in 
§  707.8(c)(2).  The  account  disclosure 


available  upon  request,  as  proposed, 
required  disclosure  of  a  rate  offered  on 
dividend-bearing  accounts  accurate  as 
of  within  the  previous  seven  days.  The 
advertising  disclosure,  as  proposed, 
required  either  the  period  of  time  the 
APY  would  be  offered,  or  a  statement 
that  the  APY  was  accurate  as  of  a 
specified  date.  Commenters  made  it 
clear  to  the  Board  that  these  disclosures 
were  inaccurate  and  inappropriate  to 
make  in  connection  with  a  dividend- 
bearing  account.  For  dividend-bearing 
accounts,  the  APY  most  comparable  to 
that  of  interest-bearing  accovmts  is  the 
APY  for  that  particular  classification  of 
account  offered  as  of  the  last  time 
dividends  were  officially  declared. 
Therefore,  as  explained  more  fully  in 
the  discussion  of  §§  707.4(a)(2)(ii)(A) 
and  707.8(c)(2)  in  this  supplementary 
information,  a  need  for  a  definition  of 
“dividend  declaration  date”  was 
occasioned. 

The  term  “dividend  declaration  date” 
is  defined  simply  as  the  date  that  the 
board  of  directors  of  a  credit  union 
declares  a  dividend  for  the  preceding 
dividend  period.  As  explained  in 
section  n,  B  of  this  supplementary 
information,  it  is  this  action  which 
crystallizes  the  legality  of  the  receipt  of 
the  dividend  by  the  member.  The  Board 
cautions  credit  imion  members  that  a 
slight  delay  may  occur  between  the 
declaration  of  a  dividend,  and  the 
distribution  of  a  dividend,  as  discussed 
in  NCUA’s  Accounting  Manual  for 
FCUs,  §§  5160.1.2  and  5160.5.  State 
laws  would,  of  course,  control  timing  in 
the  case  of  state-chartered  credit  unions, 
but  would  not  affect  the  necessity  of  the 
board  declaring  dividends.  For  example, 
section  927  of  &e  California  Credit 
Union  Regulations  permits  the  boards  of 
directors  of  credit  unions  to  declare 
dividends  in  advance.  Cal.  Admin.  Code 
tit.  10,  ch.3,  subch.  3,  section  927. 
Indeed,  the  boards  of  directors  of  FCUs 
may  also  prepare  an  anticipated 
dividend  rate,  to  be  ratified,  or  to  take 
effect,  at  the  end  of  a  particular 
dividend  period.  See  Accounting 
Manual  for  FCUs,  §  5160.5. 

Paragraph  (k) — Dividend  Period 

This  term  is  used  in  the  definition  of 
“dividend  declaration  date”  in 
§  707.2(j);  in  the  fiaquency  of  crediting 
account  disclosure  in  §  707.4(b)(2)(i): 
and  in  the  periodic  statement  disclosure 
to  be  made  when  the  statement  period 
and  the  crediting  cycle,  or  dividend 
period,  vary  as  described  in  §  707.6(a). 
This  definition  is  adopted  firom  the 
discussion  of  dividend  periods  in 
§  5160.1.1  of  NCUA’s  Accounting 
Manual  for  FCUs.  Comment  was 
requested  on  whether  the  definition 


conforms  to  dividend  periods  for  all 
credit  unions,  when  it  referred  to  the 
definitions  of  rollback  accounts  and 
disclosvues,  now  deleted  from  part  707. 
However,  NCUA  uses  the  term 
“dividend  period”  in  the  same  sense  in 
both  the  proposed  and  final  rules,  and 
therefore  builds  upon  the  comments 
received. 

Four  commenters  agreed  with  the 
proposed  definition.  One  commenter 
suggested  using  “designated  date”  in 
lieu  of  “dividend  period.”  As  the 
suggested  term  had  no  meaning,  the 
Board  rejected  this  comment.  One  trade 
association  suggested  defining  the  term 
as  "the  span  of  time  during  which 
dividends  are  earned  on  shares  on 
deposit  and  following  which  dividends 
are  credited  to  shares  on  deposit.” 
Another  commenter  suggested  "the 
period  of  time  the  principal  must 
remain  on  deposit  to  earn  a  dividend.” 
Another  trade  association  suggested 
“the  span  of  time  established  by  the 
board  of  directors  of  a  credit  union  by 
the  end  of  which  shares  on  deposit  earn 
dividend  credit.”  These  commenters 
stated  that  these  changes  reflected  the 
practice  of  earning  dividends  from  the 
beginning  of  the  dividend  period,  but 
not  crediting  them  until  after  the  end  of 
the  dividend  period.  NCUA  understands 
the  importance  of  the  intent  of  these 
changes,  but  finds  that  the  proposed 
definition  also  reflects  credit  union 
practice.  With  one  minor  change  to 
reflect  credit  imion  uniqueness, 
substituting  “in  a  member  account”  for 
“on  deposit,”  the  Board  adopts  as  final 
the  definition  contained  in  the  proposed 
rule. 

Paragraph  (1) — Dividend  Rate 

Section  274(3)  of  the  statute  defines 
the  “annual  rate  of  interest”  as  the 
annualized  rate  of  interest  paid  with 
respect  to  each  compmmding  period, 
expressed  as  a  percentage.  The  Board, 
following  the  FTlB’s  lead,  is  simplifying 
the  phrase  and  rewording  the  statutory 
definition  to  clarify  that  the  “dividend 
rate”  is  the  rate  of  dividends  paid 
without  regard  to  compounding,  shown 
as  an  annual  figure  and  expressed  as  a 
percentage.  Two  commenters  suggested 
that  the  term  “dividend  rate”  reflect  a 
compoimded  rate.  The  Board,  in 
rejecting  this  idea,  notes  that  this  would 
duplicate  the  definition  of  APY,  as  well 
as  deviate  from  the  FRB  when  no 
uniqueness  groimds  exist  for  the 
deviation. 

Section  274(3)  of  TISA  also  provides 
that  the  interest  rate  may  be  referred  to 
as  the  “annual  percentage  rate.”  Again 
following  the  FRB’s  lead,  the  Board 
requires  that  credit  unions  refer  to  this 
figure  using  the  term  “dividend  rate” 
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and  permits  credit  unions  to  use  the 
term  ‘'annual  percentage  rate”  only  in 
addition  to  the  term  “dividend  rate” 
and  only  for  account  disclosures  (not  in 
advertisements). 

The  Board  believes  it  is  essential,  in 
order  to  assist  members  in  comparing 
accounts,  to  require  the  use  of 
standardized  terminology  in  this  area. 
The  Board  believes,  as  do  twenty-seven 
commenters,  that  it  may  be  confusing 
for  prospective  accountholders  to  see 
the  same  figure  labeled  as  the  “dividend 
rate”  in  some  advertisements  and 
disclosures  and  as  the  “annual 
percentage  rate”  in  others.  Also,  the 
term  “annual  percentage  rate,”  as 
required  to  be  disclosed  under 
Regulation  Z,  is  commonly  understood 
by  members  to  encompass  the  total  cost 
of  credit — including  both  interest  and 
other  finance  charges.  The  Board,  and 
the  commenters,  are  concerned  that 
member  confusion  may  result  if  the 
term  “annual  percentage  rate”  is  used  to 
designate  a  dividend  rate  for  the 
member’s  share  account  at  a  credit 
union,  if  the  same  terminology  is  used 
to  designate  a  rate  that  includes  both 
interest  and,  for  example,  points,  for  the 
member’s  mortgage  loan  with  the  same 
credit  union.  Since  the  potential  for 
confusion  is  greatest  in  advertisements, 
the  Board  proposes  to  permit  use  of  the 
term  “annual  percentage  rate”  only  in 
the  account  disclosures  and  then  only  in 
addition  to  the  term  “dividend  rate.”  In 
no  case  would  a  credit  union  be 
required  to  refer  to  the  dividend  rate  as 
the  annual  percentage  rate.  The  Board 
follows  the  FRB  final  Regulation  DD  in 
this  matter. 

One  commenter  requested  that  the 
Board  permit  the  “dividend  rate”  to  be 
abbreviated  as  “DR.”  The  Board  demurs 
on  this  issue  until  the  FRB  issues  the 
official  commentary  to  Regulation  DD, 
due  in  early  1994.  Another  commenter 
suggested  diat  the  word  “deposit” 
should  be  changed  to  “share  balance” 
wherever  it  appears,  to  emphasize  the 
uniqueness  of  credit  union  dividend- 
bearing  accounts.  The  Board  believes 
that  the  term  “accouint”  is  to  be 
preferred  in  this  context,  as  it 
encompasses  both  dividend-bearing  and 
interest-bearing  accounts  (for,  under 
§  707. 2(p),  the  definition  of  “dividend 
rate”  also  applies  to  state-chartered 
credit  unions  offering  interest-bearing 
accounts  as  the  “interest  rate”).  The 
only  change  made  by  the  Board  is  one 
of  internal  referencing  to  conform 
’’§  707.4(b)(1)(A)”  in  the  proposed  rule 
to  “§  707.4fo)(l)(i)”  in  the  final  rule. 


Paragraph  (m) — Extraordinary 
Dividends 

This  term  was  not  defined,  as  it  was 
not  used,  in  the  proposed  rule. 

However,  in  response  to  comments,  it 
seemed  to  the  NCUA  staff  that  a 
definition  was  needed  to  reflect  a 
unique  credit  union  practice  and  to 
exempt  that  practice  from  the 
requirements  of  being  disclosed  as  a 
bonus  or  included  as  a  dividend  or 
interest  payment  to  members. 

The  term  “extraordinary  dividends” 
is  defined  simply  as  a  nonrepetitive 
dividend  paid  at  an  irregular  time  from 
funds  legally  available  for  such 
distribution.  The  definition  is  loosely 
adopted  firom  the  definition  of  the  term 
in  Black’s  Law  Dictionary.  Although 
such  dividends  are  more  commonly 
known  to  the  credit  union  movement  as 
“bonus  dividends,”  the  Board  feared 
member  and  credit  union  confusion 
with  the  definitions  of  “bonus” 

(§  707.2(f))  and  “dividend”  (§  707.2(i))  if 
that  term  were  used.  Instead,  the  Board 
turned  to  the  legal  definition  for  all  such 
irregular,  extra  dividends  declared  by 
any  board  of  directors  empowered  to 
declare  dividends,  i.e.  “extraordinary 
dividends.”  The  definition  is  intended 
to  encompass  all  irregularly  scheduled 
and  declared  dividends.  The  Board 
considers  this  a  clarification  of  the 
policy,  adopted  from  the  FRB,  that  a 
bonus  does  not  include  the  payment  of 
interest  (and  therefore  dividends)  on  an 
account.  As  extraordinary  dividends  are 
dividends,  equivalent  in  this  context  to 
interest,  they,  too,  are  exempt  from  the 
definition  of  bonus,  as  discussed  in  this 
supplementary  information  under 
§  707.2(f).  In  addition,  extraordinary 
dividends  are  unique  to  credit  unions, 
sporadic  in  nature,  difficult  to  value  (as 
they  are  often  tied  to  account  balances 
as  a  percentage  of  shares  held  in  a  credit 
union),  and  a  return  on  investment  to 
members  encouraged  by  the  Board, 
when  declared  within  the  bounds  of 
safety  and  sormdness.  For  these  reasons, 
the  Board  has  specifically  exempted 
them  from  being  considered  as  either 
bonuses,  interest  or  dividends  in  part 
707,  However,  it  does  require  that  the 
dollar  amount  of  any  such  dividends  be 
disclosed  on  a  periodic  statement  for  the 
dividend  period  during  which  they  are 
earned.  See  §  707.6(b)(2). 

Paragraph  (n) — Fixed-Rate  Account 

'This  term  was  added  by  the  FRB  in 
the  final  Regulation  DD.  The  proposed 
rule  uses  it  in  §  707.4(b)(l)(i).  The  term 
includes  all  of  those  accounts  not 
meeting  the  definition  of  a  variable-rate 
account.  The  FRB  defined  this  term  as 
including  all  accounts  in  which  the 


financial  institution,  by  contract,  gives 
at  least  30  calendar  days  advance 
written  notice  of  decreases  in  the 
interest  rate.  ’Thus,  institutions  offering 
fixed-rate  accounts  may  change  rates 
from  time  to  time,  but  only  if  they 
provide  advance  written  notice  of  rate 
decreases.  (An  increase  in  the  rate 
would  not  require  any  notice.)  In 
essence,  considering  the  Board  has 
adopted  the  same  definition  of  variable- 
rate  accounts  as  did  the  FRB,  this 
discussion  also  holds  true  for  credit 
unions  offering  fixed-rate  accoimts. 

Three  commenters  asked  for  a  more 
specific  definition.  The  Board  believes 
this  is  unnecessary.  In  addition,  the 
Board  does  not  wish  to  convey  a  false 
impression  regarding  the  ability  of 
credit  unions  to  contract  for  rates, 
which  is  contrary  to  the  dividend 
setting  process.  ’The  Board  adopts  the 
proposed  definition,  for  the  reasons 
‘given  here,  and  refers  readers  to  the 
discussion  in  the  supplementary 
information  under  §  707.2(z)(variable- 
rate  accounts^ 

Paragraph  (o) — Grace  Period 

’This  definition  does  not  refer  to  “in 
by  the  10th”  type  accounts.  The  FRB 
uses  grace  period  in  a  different  context 
and  the  Board  adopts  the  same  term.  All 
references  to  “in  by  the  10th”  or 
rollback  accounts  have  been  deleted 
from  the  final  rule,  as  the  regulation 
bans  rollbacks. 

A  grace  period,  if  provided,  must  be 
disclosed  under  §  707.4{b)(6)(iv).  In 
addition,  a  grace  period  may  be 
important  for  purposes  of  §  707.5(b), 
dealing  with  the  timing  of  disclosures 
for  rollover  term  share  accounts.  A  grace 
period  is  defined  as  a  period  after 
maturity  of  an  automatically  renewing 
term  share  account  (“certificate 
account,”  in  the  proposal)  during  which 
the  member  may  wiffidraw  funds 
without  being  assessed  a  penalty.  A 
credit  union  is  ffoe  to  use  a  grace 
period,  but  its  use  is  not  required. 
Except  for  the  change  in  term  from 
“certificate  account”  to  “term  share 
account,"  the  Board  adopts  this 
definition  as  proposed. 

Three  commenters  agreed  with  tlie 
definition.  Two  commenters  suggested 
changing  the  term  to  “certificate  grace 
period”  to  eliminate  confusion  between 
the  term  and  rollback  accounts,  which 
are  often  called  “grace  period 
accounts.”  The  elimination  of  the  term 
“certificate  account”  obviated  the  need 
for  this  suggestion.  One  commenter 
suggested  definingithe  term  as  “the 
period  of  time  following  the  maturity  of 
an  automatically  renewable  fixed-rate 
account  during  which  the  funds  may  be 
withdrawn  without  penalty.”  No 
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uniqueness  reasons  were  given  for  this 
change,  and  the  Board  declines  to 
accept  it. 

Paragraph  (p) — Interest 

The  definition  is  adopted  firom  the 
FRB’s  Regulation  DD  and  the  term 
“interest”  is  to  be  used  only  by  those 
state-chartered  credit  unions  that  pay 
interest  pursuant  to  state  law.  Unless 
otherwise  noted,  the  term  “interest”  is 
to  be  substituted  for  “dividend”  or 
“dividends”  wherevw  those  terms 
appear  when  a  state-chartered  credit 
union’s  interest-bearing  accounts  are  in 
issue.  For  more  information  regarding 
this  term,  readers  are  referred  to  the 
supplementary  information  section  on 
§  707.2(i)  regarding  dividends. 

Like  "dividend”  and  “dividends,” 
“interest”  is  defined  to  exclude 
bonuses,  reductions  in  fees,  absorption 
of  expenses,  extraordinary  dividends 
and  nondividend  membership  benefits. 
Since  holders  of  interest-bearing 
accounts  in  a  state-chartered  cr^it 
union  are  still  credit  union  members,  it 
is  possible  that  they  may  obtain 
extraordinary  dividends  or  nondividend 
membership  benefits  as  those  terms  are 
defined  in  part  707.  For  more 
information  regarding  these  new  terms, 
NCUA  directs  readers  to  the 
supplementary  information  on  §  707.2(f) 
(extraordinary  dividends),  (i)  (dividend) 
and  (m)  (nondividend  membership 
benefits). 

Use  of  the  term  “interest”  in  the 
regulation  is  not  meant  to  suggest  that 
all  credit  unions  may  pay  interest  on 
their  accounts.  Federal  credit  unions 
and  some  state-chartered  credit  unions 
are  prohibited  from  paying  interest. 
NCUA  research  indicates  &at  at  least 
twenty-nine  jurisdictions  permit  their 
state-chartered  credit  unions  to  accept 
deposit  accounts — ^Alabama,  Colorado, 
Florida,  Georgia.  Hawaii,  Idaho,  Iowa, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  North 
Carolina,  North  Dakota,  Oklahoma, 
Oregon,  Puerto  Rico,  Rhode  Island, 
Texas,  Utah.  Vermont,  Washington  and 
Wisconsin.  Comment  was  requested 
from  credit  unions  in  those  states,  and 
any  other  states  permitting  credit  union 
deposit  accounts,  regarding  the 
I  application  of  this  rule  to  such 

accounts.  Six  commenters  approved  of 
I  the  Board’s  proposal;  two  commenters 

opposed  (without  citing  any  uniqueness 
I  reasons).  The  Board  adopts  the 

proposed  definition,  as  amended.  NCUA 
also  notes  that  the  definition  of  interest 
in  part  707  is  different  from  that  of  the 
Internal  Revenue  Service  (IRS).  In  26 
CFR  1.6049-5(a)(2),  the  IRS  states  that 


the  fair  market  value  of  property 
received  as  interest  or  in  lieu  of  cash 
payment  of  interest  is  “interest”  for 
reporting  purposes.  NCUA  strongly 
suggests  that  credit  unions  consult  their 
own  tax  advisors,  accountants  or 
attorneys  on  all  tax  issues  related  to  part 
707. 

Paragraph  (q) — Member 

The  Board  adopts  this  definition  as 
proposed.  A  “member”  is  any 
individual  or  natural  person  within  the 
field  of  membership  of  a  credit  union 
who  is  either  elect^  to  membership  or 
meets  applicable  initiation  criteria  and 
who  subscribes  to  the  required  shares  of 
stock  in  the  credit  union.  "Member”  is 
a  concept  parallel  to,  but  not  identical 
to  or  interchangeable  with,  the  term 
“consumer”  as  used  in  Regulation  DO. 

It  is  clear  from  TISA  and  its  legislative 
history  that  the  protections  of  TISA 
were  intended  to  apply  only  to  natural- 
person-member-purpose — and  not 
business-purpose — accounts.  For 
instance,  section  262  of  TISA  cites, 
strengthening  the  ability  of  the  . 
consumer  to  make  informed  decisions 
regarding  deposit  accounts  as  among 
TISA’s  goals.  Moreover,  the  statutory 
definition  of  an  “account”  in  section 
274(1)  of  TISA  is  expressly  limited  to 
those  offered  to  1  or  more  individuals  or 
an  unincorporated  nonbusiness 
association  of  individuals.  The 
definition  of  “member”  in  §  707. 2(q) 
also  incorporates  a  natural  person 
nonmember  holding  an  account  in  a 
credit  union  designated  as  low-income 
status  under  12  CFR  701.32(d),  or  to 
whom  such  an  account  is  offered,  and 
a  natural  person  nonmember  holding  an 
account  in  a  state-chartered  credit  union 
pursuant  to  state  law,  or  to  whom  such 
deposit  account  is  offered.  One  trade 
association  objected  to  inclusion  of 
credit  union  nonmembers  in  the 
definition  of  member,  and  requested 
such  mention  be  moved  to  the 
definition  of  “account”  instead.  The 
commenter  feared  that  this  might  blur 
the  distinction  between  members  and 
nonmembers.  The  Board  does  not  agree. 
The  definition  of  member  for  purposes 
of  part  707  only  has  meaning  in  part 
707.  It  does  not  modify  the  definition  of 
member  in  the  FCU  Act,  nor  any  state 
law  authorizing  the  chartering  of  credit 
unions.  Given  &is  fact,  and  the  need  to 
simplify  a  very  technical  law  and  avoid 
any  unnecessary  confusion  among 
cr^it  unions  as  to  who  must  receive  the 
benefits  of  TISA  and  part  707,  the  Board 
has  not  adopted  this  suggestion. 

One  commenter  favored  permitting 
exclusions  based  upon  state  law 
determinations  of  the  nature  of  an 
account.  The  Board  could  not  determine 


- j 

the  meaning  of  this  comment  from 
information  received,  and  demurs  until 
more  information  is  received  and  the 
FRB  releases  its  Regulation  DD  official 
commentary. 

The  Board  uses  the  term  “natural 
person”  rather  than  “individual”  and 
adds  the  term  “primarily  for  personal, 
family,  or  household  purposes”  to  the 
definition.  A  similar  definition  has 
worked  well  in  the  FRB’s  Regulation  Z 
in  determining  whether  credit  is  for  a 
consumer  purpose,  and  the  Board 
believes  it  would  be  equally  helpful  in 
determining  coverage  for  deposit 
products.  Two  commenters  favored 
specifically  including  living  trust 
accounts;  one  commenter  opposed  the 
inclusion  of  living  trust  accounts.  One 
commenter  asked  for  a  clarification 
regarding  traditional  “club”  accounts, 
such  as  holiday  share  accounts. 

Whether  an  exemption  would  be 
available  for  living  trust  accounts  and 
“club”  accounts,  would  depend  upon 
whether  they  are  business  purpose 
accounts,  and  thereby  exempt,  or 
primarily  for  personal,  family,  or 
household  purposes,  and  thereby 
covered.  In  most  instances,  it  would 
seem  that  they  would  be  covered 
accounts.  However,  this  is  a 
determination  that  the  Board  could  not 
make  on  a  global  basis,  but  that  each 
credit  union  will  need  to  make  on  a 
case-by-case  basis.  NCUA  anticipates 
that  the  FRB’s  Regulation  DD  official 
commentary  will  be  published  soon, 
which  should  provide  guidance  on 
these  issue  for  credit  unions. 

The  Board  also  requested  comment  on 
whether  sole  proprietorship,  custodial, 
retirement,  escrow  and  Uniform  Gift  to 
Minors  Act  (“UGMA”)  accounts  are 
consumer  accounts  subject  to  proposed 
part  707.  The  FRB  concluded  that:  (1) 
Sole  proprietorship  and  custodial 
accounts  were  business  purpose 
accounts  not  subject  to  Regulation  DD; 
(2)  retirement  and  UGMA  accounts  were 
consumer  accounts  subject  to 
Regulation  DD;  and  (3)  escrow  accounts 
could  be  either  business  purpose  or 
consumer  purpose  and  had  to  be 
investigated  to  determine  the 
applicability  of  Regulation  DD  to  them. 
For  example,  an  account  established  by 
an  individual  for  lease  payments 
pending  resolution  of  a  dispute  with  a 
landlord  would  be  a  consumer  account, 
but  an  accoimt  established  for  the 
payment  of  taxes  and  property 
insurance  in  connection  with  a  real 
estate  transaction  would  not  be  a 
consumer  account. 

The  Board  stated  that  it  was  inclined 
to  follow  the  lead  of  the  FRB  unless 
these  accounts  had  characteristics 
unique  to  credit  unions  that  would 


50404  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Rules  and  Regulations 


support  another  approach.  Twenty- 
seven  commenters  approved  of  NCUA’s 
proposed  approach.  The  Boeird  adopts 
this  approach  in  the  final  rule 
definition,  and  follows  the  FRB 
determinations  regarding  sole 
proprietorship,  custodial,  retirement, 
UGMA  and  escrow  accounts. 

One  commenter  favored  excluding 
guardianship,  conservatorship,  estate, 
probate,  court-ordered,  and  all  trust 
accounts,  on  the  groxmds  that  they  are 
not  consumer  accounts.  Twenty 
commenters  favored  excluding 
guardianship,  conservatorship,  estate, 
sole  proprietorship,  custodial,  probate, 
court-ordered,  trust,  retirement,  escrow 
and  UGMA  accounts  on  grounds  that 
they  are  all  business  purpose  accounts. 
Eight  other  commenters  requested  that 
all  escrow  accounts  be  excluded  from 
rule  coverage,  believing  them  to  be 
business  purpose.  One  commenter 
favored  including  sole  proprietorship, 
custodial,  and  small  corporation 
accounts.  As  these  positions  varied  from 
the  FRB,  and  no  uniqueness  reasons 
were  cited  for  a  deviation,  they  have 
been  rejected  by  the  Board. 

One  commenter  suggested  that 
savings  accoimts  of  state  deferred 
compensation  plans  be  exempted.  Since 
the  government  entity  must  remain  the 
owner  of  the  funds  in  such  accounts  for 
federal  tax  purposes,  it  appears  that 
these  are  public  unit  accounts,  and 
therefore  exempt. 

Three  commenters  requested  a 
clarification  on  the  exclusion  for . 
accounts  held  by  a  member  in  a 
professional  capacity.  Two  commenters 
requested  a  clarification  that  trust,  estate 
and  court-ordered  accoimts  be  excluded 
due  to  their  business  purpose  nature. 

The  FRB  has  taken  the  position  that  it 
would  be  extremely  burdensome  and 
difficult  for  financial  institutions  in 
many  cases  to  discover  the  identity  of 
the  person  for  whom  an  account  is  held. 
In  addition,  the  value  of  requiring 
disclosures  to  be  given  to  the  custodian 
was  questioned,  insofar  as  beneficiaries 
often  cannot  control  the  investment 
decisions  of  a  custodian,  and  often 
cannot  comparison  shop  for  accounts, 
one  of  the  main  purposes  of  USA. 
Moreover,  custodians  are  often  in  the 
business  of  being  custodians,  and  are 
not  the  t3rpe  of  accountholder  Congress 
intended  to  protect.  Therefore,  the  FRB 
excluded  from  the  coverage  of 
Regulation  DD,  natural  persons  who,  in 
their  professional  capacity,  hold  an 
account  for  another.  The  Board  adopts 
this  approach,  and  finds  that  it  would 
cover  persons  holding  trust,  estate  and 
court-ordered  accounts  in  a  professional 
capacity,  and  other  accounts  held  in  a 
professional  capacity. 


Another  commenter  requested  a 
clarification  regarding  Individual 
Retirement  Accoimts  (IRAs).  The  Board, 
like  the  FRB,  believes  such  accounts  a^'e 
covered  to  the  extent  funds  are  invested 
in  an  “account”  as  defined  by  §  707.2(a). 
While  IRAs  technically  are  custodial 
accounts,  they  differ  from  typical 
custodial  accounts.  Unlike  other 
custodial  accounts,  the  customer 
(beneficiary)  usually  controls  the 
investment  decisions  for  an  IRA. 
Furthermore,  the  credit  union  itself  is 
the  “custodian”  rather  than  a  third  party 
acting  on  behalf  of  the  member.  The 
Board  believes  that  members  would 
benefit  and  be  better  able  to  comparison 
shop  if  disclosures  were  received  for 
such  accounts.  Of  course,  the  regulation 
does  not  apply  to  all  products  in  which 
a  consumer  may  invest  IRA  funds.  For 
example,  if  a  consumer  invests  in  a 
product  such  as  government  securities, 
the  regulation  would  not  apply. 

Paragraph  (r) — Nondividend 
Membership  Benefits 

This  term  was  not  defined,  as  it  was 
not  used,  in  the  proposed  rule. 

However,  in  response  to  comments,  it 
seemed  to  the  NCUA  staff  that  a 
definition  was  needed  to  reflect  a 
unique  credit  union  practice  and  to 
exempt  that  practice  from  the 
requirements  of  being  disclosed  as  a 
bonus  or  included  as  a  dividend  or 
interest  payment  to  members. 

The  term  “nondividend  membership 
benefits”  is  defined  as  any  property  or 
service  provided  by  a  credit  union  to  its 
members,  the  nature  of  which  makes  its 
valuation  unreasonable  and 
administratively  impracticable.  The 
definition  is  loosely  derived  from  the 
definition  of  “de  minimus  fringe 
benefits”  in  26  U.S.C.  132(e),  used  by 
the  IRS  to  define  properties  and  services 
provided  by  an  employer  too  difficult  of 
estimation  to  be  included  as  income  to 
an  employee,  and  therefore  excluded 
frnm  gross  income.  The  IRS,  in  26  CFR 
1.132-6(e)(l),  lists  the  following  as 
benefits  excludable  from  income: 
“Occasional  cocktail  parties,  group 
meals,  or  picnics  for  employees  and 
their  guests;  traditional  birthday  or 
holiday  gifts  of  property  (not  cash)  with 
a  low  fair  market  value;  occasional 
theatre  or  sporting  event  tickets;  coffee, 
doughnuts,  and  soft  drinks;  local 
telephone  calls;  and  flowers,  fruit,  books 
or  similar  property  provided  to 
employees  under  special  circumstances 
(e.g.,  on  account  of  illness,  outstanding 
performance,  or  family  crisis).”  At  one 
time  or  another,  credit  unions  have 
provided  many,  if  not  all,  of  these 
nondividend  membership  benefits  to 
their  members.  It  is  a  longstanding 


tradition  unique  to  the  credit  union 
movement,  that  credit  unions,  as 
member  cooperatives,  treat  their 
members  more  like  employees  or  family, 
than  merely  depositors.  NCUA  finds,  as 
have  Congress  and  the  IRS,  that  such 
benefits  are  difficult  of  valuation, 
improve  morale,  and  are  not  granted  in 
such  a  quantity  as  to  be  includable  as 
interest  or  dividends.  Similarly,  the 
Board  finds  that  travel  club  benefits, 
annual  membership  picnics  or 
gatherings,  refreshments  at  annual 
credit  union  meetings,  refreshments 
available  in  credit  union  branches  to 
members,  door  prizes  awarded  at  annual 
meetings,  grand  opening  raffles  (“open 
an  account  today,  get  a  chance  at  a 
trip”)  and  similar  benefits  of  credit 
union  membership  also  fall  under  the 
definition  of  nondividend  membership 
benefits.  All  of  these  practices  are 
unique  to  credit  unions,  and  exempted 
from  treatment  as  bonuses,  interest,  or 
dividends  by  the  Board.  It  should  also 
be  noted  that  benefits  to  third  parties 
excluded  from  the  definitions  of  bonus, 
dividends  and  interest  by  both  NCUA 
and  the  FRB,  such  as  life  savings 
benefits  discussed  in  the  supplementary 
information  regarding 
§  707.2(f)(bonuses),  are  also  deemed 
nondividend  membership  benefits  for 
purposes  of  this  rule. 

Paragraph  (s) — Passbook  Account 
This  term,  taken  from  Regulation  DD, 
is  added  because  passbook  accounts  are 
excluded  from  the  definition  of  the  term 
periodijc  statement.  These  accounts  are 
defined  as  an  account  in  which  the 
member  retains  a  book  or  other 
document  in  which  the  credit  union 
records  transactions  on  the  account. 

One  commenter  suggested  redefining 
the  term  as  “an  interest-bearing  account 
not  evidenced  by  a  certificate  or  similar 
document  and  for  which  transactions  in 
the  account  are  recorded  on  credit 
union  records  and  the  member  is 
provided  a  book  or  other  document  in 
which  to  keep  a  record  of  account 
transactions.”  No  uniqueness  reasons 
were  given  for  this  change,  and  the 
Board  has  rejected  the  suggestion.  This 
term  was  adopted  by  the  Board  as 
proposed. 

Paragraph  (t) — Periodic  Statement 

Neither  TISA  nor  part  707  requires  a 
credit  union  to  provide  periodic 
statements.  Statement  disclosures  under 
§  707.6  are  required  to  be  included  only 
if  the  credit  union  sends  such 
statements. 

This  definition  is  adopted  from  the 
FRB’s  regulation.  TISA  does  not  define 
“periodic  statement,”  although  the  term, 
or  the  similar  term  “account  statement,” 
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is  used  in  two  provisions  (sections  266 
and  268).  Section  266(e)  of  TISA  (which 
requires  a  notice  to  be  given  to  existing 
accountholders)  refers  to  account 
statements  provided  on  a  quarterly 
basis.  The  FRB  looked  to  that  provision 
and  to  requirements  in  other  regulations 
in  defining  periodic  statement.  For 
example,  the  FRB’s  Regulation  E 
requires  a  periodic  statement  to  be 
provided  monthly  if  electronic  transfers 
have  taken  place,  but  at  least  quarterly 
if  no  transfer  has  occurred.  In  addition, 
FRB's  Regulation  Z  generally  provides 
that  peri(^c  statements  must  be 
provided  at  the  end  of  any  billing 
cycle — which  must  be  at  least 
quarterly — ^for  open-end  credit  accounts. 
The  Board  believes  this  approach  has 
worked  well  and  proposes  to  use  the 
FRB’s  definition  of  periodic  statement 
as  one  sent  on  a  quiuterly  or  more 
frequent  basis. 

An  example  of  a  periodic  statement  is 
a  monthly  statement  for  a  share  draft 
account  which  sets  forth  account 
information,  such  as  a  listing  of 
transactions.  On  the  other  hand, 
regularly  providing  members  with 
general  service  information  which  does 
not  discuss  specific  transaction  activity 
or  other  aspe^  of  a  particular  member’s 
account  (for  example,  a  quartm'ly 
newsletter  describing  services  and  other 
accounts)  would  not  be  considered  a 
periodic  statement. 

The  FRB  excluded  passbook  accoxints 
and  time  accoimts  finm  the  definition  of 
periodic  statement.  *rhe  FRB  explained 
that  commenters  noted  that  ccmsumers 
did  not  expect  institutions  to  provide 
information  on  these  types  of  accounts. 
In  addition,  bank  and  t^ft  commenters 
said  that  if  they  were  required  to 
provide  such  information  they  would 
stop  providing  information  on 
combined  statements  (statements 
combining  information  on  more  than 
one  account),  due  to  the  burden  of 
calculating  the  rates,  civil  liability 
issues,  and  space  and  printing 
limitations.  NCUA  also  finds  these 
reasons  sensible  and  adopts  the  FRB 
position  in  this  regard.  Seven 
commenters  (including  two  national 
trade  associations)  agreed  with  the 
definition,  and  with  the  exclusion  of 
passbook  and  term  share  accounts  fi'om 
the  rule.  One  trade  association  also 
noted  its  support  of  the  FRB  amendment 
interpretations,  which  are  also  adopted 
by  the  Board  and  included  in  the  rule 
and  this  supplementary  information 
discussion.  See  Regulation  E  interplay, 
Account  balance  information,  and  Use 
of  “ledger”  and  “collected”  balance  to 
calculate  the  annual  percentage  yield 
earned,  below.  One  commenter  also 
wanted  the  Board  to  exempt  ell  regular 


share  accounts  from  the  rule,  based  on 
the  equivalency  of  statement  savings 
accounts  to  passbook  accoimts.  No 
reasons  were  given  for  this  change.  One 
commenters  argument  that  statement 
savings  accounts  are  equivalent  to 
passbook  savings  accoimts  was  already 
rejected  by  the  FRB.  Therefore,  the 
Board  declines  to  incorporate  this 
provision  into  the  definiiion  of  periodic 
statement. 

Regulation  E  interplay.  The  regulation 
defines  a  periodic  statement  as  one  sent 
to  a  mem^r  “on  a  regular  basis  of  four 
or  more  times  a  year.’’  The  FRB  initially 
stated  that  if  an  institution  provided  a 
statement  to  meet  other  leg^ 
requirements  (for  example,  to  comply 
with  Regulation  E),  such  a  statement 
would  Im  a  “periodic  statement”  for 
purposes  of  Regulation  DD.  *11113 
position  has  bwn  revised.  58  FR  15077, 
15079-80,  March  19, 1993. 

Regulation  E  requires  a  statement  to 
be  sent  for  each  monthly  or  shorter 
cycle  in  which  an  electronic  fund 
transfer  has  occurred,  but  at  least 
quarterly  if  no  transfer  has  occurred.  12 
CFR  205.9(b).  The  FRB  proposed  that  if 
an  institution  provides  regular  quarterly 
statements,  and  in  addition  provides  a 
monthly  statement  when  a  transfer  has 
occurred  (to  comply  with  Regulation  E), 
the  monthly  statement  is  not  a  periodic 
statement  for  Regulation  DD  purposes. 

58  FR  271,  January  5, 1993.  IIRB 
commenters  supported  the  FRB’s 
proposal  stating  that  monthly 
statements  are  not  sent  on  a  “regular 
basis”  if  they  are  sent  only  when  an 
electronic  transfer  occurs  during  the 
month.  Some  FRB  commenters  believed 
that  institutions  should  not  be 
precluded  from  treating  Regulation  E 
statements  as  periodic  statements  for 
purposes  of  Regulation  DD.  A  number  of 
banks  and  thrife  apparently  were 
prepared  to  include  the  Regulation  DD 
disclosures  on  the  “interim”  Regulation 
E  statements  they  generate. 

The  Board  believes,  as  does  the  FRB, 
that  a  flexible  approach  is  desirable. 
Whether  the  interim  statement  is 
deemed  a  truth  in  savings  regulation 
statement  or  not,  consumers  and 
members  will  receive  full  disclosures 
for  all  activity  in  the  quarter.  If  the 
institution  or  credit  imion  opts  to  make 
truth  in  savings  regulation  disclosures 
on  the  interim  statement,  all  account 
holders  benefit  finm  receiving  account 
information  sooner  rather  than  later.  A 
flexible  rule  also  minimizes  the  burden 
of  compliance  on  institutions  and  credit 
unions  that  already  have  their  programs 
in  place,  or  have  made  substantial 
progress  on  such  proems,  and  would 
otherwise  be  required  to  make 
significant  revisions  to  their  systems. 


Therefore,  the  Board,  consistent  with 
the  FRB’s  position,  holds  that  credit 
unions  that  regularly  provide  quarterly 
statements  ne^  not,  but  may.  treat  any 
monthly  Regulation  E  statements  as 
periodic  statements  for  part  707 
purposes.  For  credit  unions  that  choose 
not  to  do  so,  the  quarterly  statement 
must  reflect  the  annual  percentage  yield 
earned  and  dividends  (or  interest,  if 
applicable)  earned  for  the  full  quarter. 
(Credit  unions  with  differing  statement 
and  crediting  cycles  may  use  the  special 
rule  of  §  707.6(b),  discussed  in  the 
supplementary  information  under  that 
section.)  If  a  credit  union  chooses  to 
provide  dividend  (or  interest,  if 
applicable)  or  rate  information  on  these 
interim  statements,  however,  the 
statement  would  be  deemed  a  part  707 
statement,  and  be  subject  to  the  periodic 
statement  disclosure  rules. 

Credit  unions  that  treat  Regulation  E 
statements  as  part  707  periodic 
statements  must  provide  information  for 
the  period  since  the  last  statement  was 
issued.  For  example,  a  credit  union  may 
issue  quarterly  periodic  statements  in 
March,  June,  September,  and  December. 
If  the  member  initiates  an  electronic 
fund  transfer  in  February,  an  interim 
statement  would  be  provided.  A  credit 
union  treating  that  February  statement 
as  a  part  707  statement  must  reflect  all 
dividends  (or  interest,  if  applicable) 
earned  and  an  annual  percentage  yield 
earned  for  the  period  since  the  previous 
part  707  statement  was  issued  in 
December.  Disclosures  of  the  dividends 
(or  interest,  if  applicable)  earned  and 
the  annual  percentage  yield  earned  on 
the  next  statement  (March)  would  not 
repeat  dividend  (or  interest,  if 
applicable)  information  disclosed  on  the 
February  statement.  Thus,  the  March 
statement  would  only  reflect  dividends 
(or  interest,  if  applicable)  earned  and  an 
annual  percentage  yield  earned  for  the 
month  of  March  and  would  not  repeat 
or  aggregate  such  dividend  (or  interest, 
if  applicable)  information  for  the  entire 
quarter.  As  the  periodic  statement 
disclosures  are  inteifded  to  provide  the 
member  with  a  “snapshot”  of  how 
much  in  dividends  (or  interest,  if 
applicable)  was  earned  during  a  specific 
period,  the  Board  believes  subsequent 
statements  must  not  repeat  or 
incorporate  dividends  (or  interest,  if 
applicable)  earned  or  the  annual 
percental  jrield  earned  for  previous 
periods  mat  have  already  b^n 
disclosed. 

The  FRB  also  solicited  comment  on 
whether  institutions  should  have  to 
redisclose  fees  on  a  quarterly  statement 
if  the  fees  were  reflected  in  a  prior 
monthly  statement  to  comply  with 
Regulation  E.  Many  bank  and  thrift 
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commenters  believed  that  fees  disclosed 
in  the  monthly  Regulation  E  statement 
should  not  be  repeated  in  the  quarterly 
periodic  statement.  These  commenters 
were  concerned  that  consumers  might 
be  confused  if  the  same  fees  were 
disclosed  twice — once  for  the  month  the 
fee  was  incurred  and  again  on  a 
quarterly  statement. 

For  credit  unions  that  issue  a 
statement  to  comply  with  the 
requirements  of  Regulation  E  only,  the 
Board  agrees  with  the  FRB  position,  that 
disclosing  fees  on  the  monthly 
statement  is  sufficient  and  that  the  same 
fees  need  not  be  redisclosed  on  the 
quarterly  statement.  Fees  that  a  credit 
union  voluntarily  discloses  on  the 
interim  Regulation  E  statements  (for 
example,  fees  unrelated  to  electronic 
fund  transfers,  such  as  per  check  fees  or 
stop  payment  fees),  need  not  be 
redisclosed  on  the  quarterly  statement. 
On  the  other  hand,  if  a  credit  union 
imposes  such  fees  during  the  period  and 
does  not  disclose  them  on  the  monthly 
statement,  such  fees  must  be  reflected 
on  the  quarterly  statement  to  meet  the 
requirements  of  §  707.6. 

Account  balance  information.  The 
Board  also  adopts  another  revision 
made  by  the  FRB  regarding  "status 
information”  of  accounts  either  not 
covered  by  truth  in  savings  disclosures, 
or  covered  by  other  periodic  statements 
on  different  statement  cycles.  After  the 
September  1992  publication  of  the  final 
Regulation  DD,  several  FRB  commenters 
raised  this  issue.  Many  banks  and  thrifts 
currently  include  on  the  periodic 
statement  for  one  account  "status 
information”  for  other  accounts  held  at 
the  same  institution.  For  example,  a 
monthly  statement  for  a  consumer’s 
checking  account  may  also  provide  the 
account  number  and  balance  of  the 
consumer’s  savings  account.  In 
addition,  a  full  periodic  statement  for 
the  savings  accoimt  is  sent  on  a 
quarterly  basis.  FRB  commenters  stated 
that  providing  balance  information  on 
the  periodic  statement  for  another 
account  serves  several  purposes.  For 
example,  if  a  minimum  balance  fee  on 
a  checking  account  depends  upon  the 
combined  balance  in  a  consumer’s 
savings  and  checking  accounts,  balance 
information  on  the  savings  account 
helps  the  consumer  understand  that  the 
fee  was  properly  assessed.  Balance 
information  also  enables  consumers  to 
monitor  total  deposits  maintained  at  an 
institution.  For  example,  an  institution 
may  include  balance  information  for  a 
money  market  deposit  account  (MMDA) 
on  the  monthly  statement  for  a  NOW 
account,  even  though  the  MMDA 
account  also  receives  a  monthly 
statement,  but  on  a  different  cycle. 


FRB  commenters  requested  that 
institutions  be  allowed  to  provide  the 
account  number,  type  of  account  and 
balance  information  for  one  account  (for 
example,  a  MMDA)  on  the  periodic 
statement  for  another  account  without 
having  to  provide  complete  disclosures 
required  by  Regulation  DD  for  the 
MMDA.  Institutions  stated  that  without 
such  a  rule  they  may  stop  providing 
balance  information  about  other  deposit 
accounts  on  periodic  statements,  due  to 
the  difficulty  and  costs  associated  with 
calculating  an  annual  percentage  yield 
earned  for  odd  short  periods,  and  the 
limited  space  available  on  periodic 
statements  to  provide  such  information. 

In  the  final  Regulation  DD  issued  in 
September  of  1992,  the  FRB  recognized 
this  problem,  as  well  as  the  benefits  of 
receiving  secondary  account 
information.  The  FRB’s  definition  of 
periodic  statement,  as  well  as  NCUA’s 
proposed  definition,  exclude 
information  about  time  (or  term  share) 
accounts  and  passbook  accounts,  so  that 
institutions  (and  credit  unions)  could 
give  information  about  such  accounts 
without  triggering  the  periodic 
statement  disclosure  rules.  FRB 
commenters  still  believed,  however,  that 
the  exemption  ft-om  the  definition  of 
eriodic  statements  should  be 
roadened  to  allow  balance  information 
for  an  account  that  appears  on  the 
periodic  statement  of  another  account. 

NCUA  agrees  with  the  FRB  that  there 
are  significant  reasons  to  allow 
institutions,  and  credit  unions,  to 
provide  account  balance  information  for 
one  or  more  accounts  on  the  periodic 
statement  for  another  account,  without 
triggering  the  duty  to  provide  complete 
periodic  statement  disclosures.  Thus,  an 
institution,  or  credit  union,  may  provide 
the  account  number,  the  type  of 
account,  and  balance  information  for  an 
account  on  a  periodic  statement  given 
for  another  account.  This  rule  may  be 
used  only  to  provide  balance 
information  for  accounts  that  receive 
periodic  stat^ents.  Under  this 
interpretation,  the  consumer,  and 
member,  will  always  receive  a  regular 
statement  with  full  truth  in  savings 
disclosures  in  addition  to  the  balance 
information.  For  example,  if  an 
institution,  or  credit  imion,  issues 
quarterly  periodic  statements  for 
savings,  or  regular  share,  accounts,  and 
monthly  statements  for  MMDAs, 
disclosing  balance  information  for  the 
savings,  or  regular  share,  account  and 
the  N^4DA  on  monthly  share  draft 
(checking)  account  statements  will  not 
trigger  full  periodic  statement 
disclosures  for  the  savings,  or  regular 
share,  account  or  the  MMDA  on  the 
monthly  share  draft  (checking)  account 


statements.  However,  providing 
information  other  than  the  balance  in  an 
account  on  the  checking  account 
statement  (for  example,  the  current 
interest  or  dividend  rate  being  paid  on 
the  MMDA)  would  require  the 
institution  or  credit  union  to  give  full 
disclosures  for  the  MMDA  on  the  share 
draft  (checking)  account  statement.  The 
proposed,  and  adopted,  exemption  for 
term  share  accounts  and  passbook 
accounts  is  unaffected  by  this  rule. 

Use  of  “Ledger"  and  "Collected” 

Balance  to  Calculate  the  Annual 
Percentage  Yield  Earned.  NCUA, 
following  the  FRB’s  March  1993 
amendment,  permits  credit  unions  that 
accrue  dividends  using  the  collected 
balance  method  to  use  either  the  ledger 
balance  or  the  collected  balance  in 
determining  the  annual  percentage  yield 
earned.  If  a  credit  union  accrues 
dividends  using  a  ledger  balance 
method,  it  would  use  the  ledger  balance 
to  determine  the  annual  percentage 
yield  earned.  Either  method  will 
produce  very  similar  results  in  most 
cases,  given  the  typically  short  interval 
between  the  deposit  of  an  item  and  its 
collection.  Moreover,  since  credit 
unions  must  describe  whether  they 
accrue  dividends  by  using  a  ledger  or  a 
collected  balance,  members  will  have 
this  information  to  compare  institutions’ 
interest  (dividend)  accrual  policies.  See 
§  707.4(b)(3)(iii).  In  addition,  the 
interest  (dividend)  figure  disclosed  on 
the  periodic  statement  will  reflect 
whichever  method  an  institution  uses  to 
accrue  interest  (dividends).  Finally,  the 
Board  believes  permitting  the  use  of 
either  a  ledger  or  a  collected  balance  to 
calculate  the  annual  percentage  yield 
earned  will  minimize  compliance  costs 
and  burdens  on  credit  unions,  since 
many  credit  imions  use  the  same  data 
processing  servicers  as  do  other 
financial  institutions. 

Paragraph  (u) — Potential  Member 

A  potential  member  is  a  natural 
person  eligible  for  membership  in  a 
credit  union,  who  has  not  yet  taken  the 
steps  necessary  to  make  himself  or 
herself  a  member.  The  Board  adopts  the  j 
definition  it  proposed  without  any 
changes. 

One  national  trade  association 
thought  community  development  credit 
vmions  and  state-chartered  credit  unions 
able  to  accept  nonmember  accounts 
under  state  law  should  also  be  able  to 
give  disclosures  to  nonmember 
accountholders.  ’This  is  already 
provided  for  by  the  cross-reference  back 
to  the  definition  of  “member”  in  the 
definition  of  “potential  member.”  The 
definition  of  “member”  in  §  707.2(q) 
incorporates  a  natural  person 
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nonmember  holding  an  account  in  a 
credit  union  designated  of  low-income 
status  under  12  CFR  701.32(d),  or  to 
whom  such  an  account  is  offered,  and 
a  natural  person  nonmember  holding  an 
account  in  a  state-chartered  credit  union 
pursuant  to  state  law,  or  to  whom  such 
account  is  offered. 

Disclosure  to  ineligible  nonmembers 
wastes  the  credit  union’s  time  and 
efforts,  and  does  not  promote  TISA’s 
purpose  of  comparison  shopping. 
Thirty-six  commenters  supported  this 
approach.  Thirty-three  commenters 
opposed  this  approach,  based  upon 
difficulties  and  cost  in  verifying  held  of 
membership  status,  and  potential  civil 
liability.  The  Board  does  not  believe 
that  it  can  be  so  difficult  to  identify 
potential  members;  if  this  were  so  credit 
unions  would  not  have  undergone  the 
record  growth  sustained  for  the  last 
several  years. 

Two  commenters  felt  their  civil 
liability  should  be  limited  for 
disclosures  to  potential  members;  one 
thought  only  rates  should  be  provided 
to  potential  members;  one  believed  that 
potential  members  must  come  in  person 
to  verify  their  status  before  receiving 
disclosures;  one  stated  that  credit 
unions  should  also  be  able  to  disclose 
to  those  in  potential  select  employee 
groups  (SEGs).  In  light  of  these 
comments,  the  Board  is  adopting  the 
following  interpretation.  All  credit 
unions  should  have  sound  written 
procedures  in  place  to  identify  those 
eligible  for  membership.  If  these 
procedures  include  verification 
measures  such  as  an  application 
process,  verification  telephone  call  or 
letter  to  an  employer  or  association 
within  the  field  of  membership, 
witnessing  by  an  existing  member,  or 
similar  procedure,  then  it  is  the  position 
of  the  Board  that  the  credit  union  may 
first  verify  the  membership  eligibility  of 
a  potential  member  before  sending 
account  disclosures  or  other  information 
to  the  potential  member.  However,  the 
credit  union  must  conduct  this 
verification  process  quickly,  in  order  to 
comply  with  the  intent  of  TISA.  As  a 
guideline,  it  is  the  Board’s 
understanding  that  a  membership 
officer  or  membership  committee  of  a 
credit  union  often  can  complete  the 
verification  of  an  eligible  member’s 
status,  and  make  a  recommendation  for 
membership,  within  twenty  days.  The 
Board  believes  that  twenty  days  is  a 
reasonable  time  for  a  credit  union  to 
verify  membership  eligibility  and 
provide  disclosures  to  a  potential 
member.  (See  related  discussion  of 
twenty  day  period  under  supplementary 
information  for  §  707.4(a)(2)(i).) 


As  an  alternative,  a  credit  union  may, 
in  its  sole  discretion,  decide  to  provide 
such  disclosures  to  individuals 
identifying  themselves  as  potential 
members  by  treating  them  as  disclosures 
to  a  nonmember  under  §  707.4(a)(1)  and 
§  707.4(a)(2)(i).  As  such  dissemination 
of  such  disclosures  to  nonmembers  is 
entirely  within  the  discretion  of  the 
board  of  directors  of  each  credit  union, 
it  is  the  position  of  the  Board  that  no 
civil  liability  could  accrue  to  a  credit 
union  for  not  furnishing  such 
information,  at  least  under  'TISA  and 
part  707  (although  certain  federal  and 
state  nondiscrimination  laws  may  apply 
if  a  pattern  of  discrimination  is  found  in 
the  provision  of  such  disclosures  to 
nonmembers).  No  commenters  favored 
disclosure  to  the  general  public. 

Some  disclosures,  such  as  rate  inquiry 
disclosiures,  must  also  be  made  to  those 
within  the  field  of  membership.  NCUA 
does  not  believe  that  credit  unions  need 
be  burdened  with  providing  account 
disclosures  to  the  public  not  eligible  for 
credit  union  membership,  as  these 
people  cannot  take  advantage  of  any 
accounts  or  services  offered  by  the 
credit  union.  However,  disclosures  may 
be  made  within  the  sole  discretion  of 
the  board  of  directors  of  a  credit  union 
to  nonmembers,  as  is  discussed  in  the 
supplementary  information  to 
§  707.4(a)(2)(i).  No  commenters  wanted 
credit  union  disclosures  to  be  provided 
to  the  general  public.  However,  some 
credit  unions  did  ask  for  the  ability  to 
disseminate  part  707  disclosures  to 
nonmembers  in  the  credit  union’s  sole 
discretion.  The  amendment  to 
§  707.4(a)(2)(i)  permits  such 
disseminations. 

Deletion  of  Term  “Rollback  Account” 
The  proposal  would  have  allowed 
credit  unions  to  continue  offering 
rollback  (or  “in-by-the-tenth”)  accoimts. 
These  accounts  are  not  allowed  under 
the  final  rule.  See  discussion  under 
§  707.7(a)(1). 

Paragraph  (w) — Stepped-Rate  Account 
This  definition  is  adopted  fi’qm  the 
FRB’s  Regulation  DD;  ’FISA  defines 
“multiple  rate’’  accounts,  and 
authorizes  the  Board  to  adjust  its 
general  annual  percentage  yield 
disclosure  rules  to  ensure  that 
meaningful  disclosures  are  provided  for 
such  accounts.  Part  707  defines 
"stepped-rate”  and  “tiered-rate” 
accounts,  both  of  which  would  be 
“multiple  rate”  accounts  under  the 
statute.  While  both  accounts  involve 
multiple  rates,  the  characteristics  of 
each  have  different  implications  for 
calculating  and  disclosing  the  annual 
percentage  yield. 


The  Board  defines  stepped-rate  1 
accounts  as  those  in  which  two  or  more  ! 
dividend  rates  (known  at  the  time  the  ' 
account  is  opened)  will  take  effect  in 
succeeding  periods.  An  example  of  a 
stepped-rate  account  is  a  one-year  share 
certificate  in  which  a  5.00%  dividend 
rate  is  paid  for  the  first  six  months,  and 
5.50%  for  the  second  six  months. 

Thirty-seven  commenters  agreed  with 
the  proposed  definition.  Three 
commenters  opposed  this  approach, 
feeling  it  would  stifle  account 
innovation,  be  impermissible  under 
state  law  or  apply  to  minimum  balance 
accounts.  The  Board  rejects  these 
contentions  as  not  based  on  uniqueness 
grounds. 

Paragraph  (x) — Term  Share  Account 
The  initial  proposal  defined,  as  an 
equivalent  term,  “share  certificate 
accounts.”  Three  commenters  requested 
that  the  definition  be  changed  to  “time 
share  account”  to  indicate  its  coverage 
of  more  than  certificate  accounts.  The 
Board  believes  that  this  term  is  already 
a  term  of  art  in  the  real  estate  arena,  and 
declined  to  use  it  in  part  707  to 
eliminate  possible  member  and  credit 
union  confusion.  Three  other 
commenters  offered  other  names  for  the 
term,  such  as  “account  evidenced  by  a 
certificate,”  and  “account  governed  by  a 
single  ownership  agreement.”  The 
Board  declined  to  adopt  these  proffered 
name  changes  as  too  cumbersome  and 
inartful  for  easy  use  by  the  credit  union 
movement.  Internally,  the  phrase  “term 
share  account”  was  chosen  as  it  closely 
parallels  the  FRB  phrase  “time 
account,”  while  indicating  the  share 
account  natrire  of  these  accounts  in 
credit  unions,  and  avoiding  the 
problems  of  other  suggested  terms.  It  is 
also  NCUA’s  understanding  that  “term 
deposit  account”  as  opposed  to 
“demand  deposit  account”  is  a  common 
distinctive  term  in  the  financial 
institutions  commimity.  For  these 
reasons,  the  new  term,  “term  share 
account”  was  adopted  by  the  Board.  As 
a  further  revision,  the  definition  closely 
borrows  from  the  explanatory  definition 
for  the  term  “time  account”  given  by  the 
FRB  in  Regulation  DD. 

Therefore,  this  term  has  been  added  to 
provide  a  convenient  reference  term  that 
includes  both  share  certificates  offered 
by  credit  unions  accepting  shares  and 
time  deposits  offered  by  credit  unions 
authorized  to  accept  deposits.  It  is 
equivalent  to  the  term  “time  account”  as 
used  by  the  FRB  in  Regulation  DD.  The 
term  is  necessary  since  the  final 
regulation  provides  special  rules  for 
certain  term  share  accounts  (such  as 
automatically  renewable  and  non- 
automatically  renewable  share 
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certificate  accounts)  and  since  tens 
share  accounts  are  exempt  frosB  the 
periodic  st ^^aneat  rules.  The  FRB 
adopted  their  equivalent  term,  ’*time 
account,”  from  the  tenn  “time  deposit” 
under  FRB’s  Regulation  D  (12  CFR 
204^cKl))-  The  FRB  used  “time 
account”  instead  of  “time  deposit”  to 
avoid  confusion  since  time  d^osit,  as 
used  in  Regulation  D,  has  a  broader 
meaning  than  that  in  Regulation  DD.  For 
example,  a  ‘‘time  deposit”  in  Regulation 
D  includes  savings  deposits,  which  do 
not  fit  the  definition  of  “time  account” 
in  Regulation  HD. 

A  term  share  account  is  defined  as  a 
share  certificate,  or  interest-bearing 
certificate  of  deposit  account,  or  other 
account  with  a  definite  maturity  of  at 
least  seven  days  where  a  member 
generally  does  not  have  a  ri^it  to  make 
full  or  partial  widulrawals  from  the 
account  for  six  days  after  the  accoxmt  is 
opened,  imless  the  account  is  subject  to 
an  early  withdrawal  penalty  of  at  leetst 
seven  days'  dividends  on  amounts 
withdrawn,  offered  by  a  credit  union  to 
a  member  or  potential  member.  The 
most  common  term  share  accounts  are 
share  certificate  accounts,  but  some 
types  of  "club”  accounts  (such  as 
“holiday  club”  or  “vacation  club” 
accounts)  may  be  covered  where 
members,  under  the  terms  of  the 
account,  are  imable  to  withdraw  funds 
until  a  certain  number  of  periodic 
accretions  are  made,  even  though 
accretions  may  be  made  within  six  days 
before  the  end  of  the  period. 

The  Board  recognizes  that  Regulation 
D  permits' withdrawals  without  penalty 
during  the  first  six  days  after  a  time 
deposit  is  opened  \mder  limited 
circumstances,  such  as  upon  the  death 
of  any  owner  of  the  deposited  funds  or 
within  a  “grace  period”  for 
automatically  renewable  certificate 
accounts.  Accounts  that  permit 
withdrawals  of  funds  in  accordance 
with  those  provisions  of  Regulation  D 
remain  term  share  accounts  for  purposes 
of  part  707. 

Paragraph  (y) — Tiered-Rate  Account 

This  definition  is  adopted  from 
Regulation  DD;  the  Board  prt^oses  to 
define  tiered-rate  accounts  as  those  in 
which  two  or  more  dividend  rates  are 
paid  on  the  account  and  are  determined 
by  reference  to  a  specified  balance  Icyvel. 
An  example  of  a  tiered-rate  account  is 
one  in  which  an  institutian  pays  a 
5.00%  dividend  rate  on  balances  below 
$1,000,  and  5.50%  on  balances  $1,000 
and  above.  Included  in  this  definition 
are  two  t)rpes  of  tiered  accounts 
(sometimes  referred  to  as  “pure”  or 
"split-rate"  tiered-rate  accounts  and 
“hybrid”  or  “plateau”  tiered-rate 


accounts)  which  are  described  more 
completely  in  appradix  A,  Part  I,  (D). 
Forty  commenters  agreed  with  this 
approach. 

'The  FRB  stated  that  accx)UDts  with 
minimum  balance  requir«nents  are  not 
tiered-rate  acxounts,  W  a  single  rate 
acxxnmt  with  a  minimum  balance 
requirement.  NCUA  finds  this  opinion 
well  reasoned,  and  adopts  this  position 
In  the  final  rule.  Forty-two  commenters 
agreed  with  NCUA  and  the  FRB  that 
minimum  balance  accxnmts  ffi'e  not 
tiered  rate  accounts,  but  single  rate 
accounts  with  a  minimum  loanee 
requirement.  One  cxnnmenter  opposed 
the  approach,  suggesting  that  it  would 
stifle  account  innovation.  As  there  was 
no  uniqueness  ratiemale  given  for  diis 
position,  it  has  been  rejected  by  the 
Board. 

Another  commenter  requested  a 
clarification  regarding  whether  0%  was 
a  tier.  It  is  not.  If  dividends  (or  interest, 
if  applicable)  are  not  paid  on  amounts 
below  a  specified  balance  level,  die 
account  has  a  minimum  balance 
requirement  (required  to  be  disclosed 
under  §  707.4(b){3Ki)),  but  the  account 
does  not  thereby  constitute  a  tiered-rate 
accxnmt.  For  example,  an  account  that 
does  not  pay  any  chvidends  on  acx;ount 
balances  of  less  than  $1,000,  but  pays  a 
5.50%  dividend  (or  interest,  if 
applicable)  rate  cm  account  balances  of 
$1,000  or  more  is  not  a  tiered-rate 
account,  but  rather  is  a  single  rate 
account  with  a  minimum  balance  of 
$1,000  required  to  earn  the  specified 
annual  percentage  yield. 

Paragraph  (z) — Variable-Rate  Account 

Variable-rate  accoimts  require  special 
disclosures  in  account  opening 
disclosures  and  advertisements, 
however,  variable-rate  accounts  are 
exempt  from  certain  change  in  terms 
notices.  NCUA  proposed  diree  options 
for  this  ciofinitiem.  The  alternatives, 
with  the  number  of  cemmenters 
supporting  each,  are:  (1)  Accounts  tied 
to  an  index  (fifteen  commenters;  these 
also  wanted  a  clarification  and  broad 
definitiem  for  index);  (2)  accovints  not 
requiring  a  30-day  advance  written 
notice  of  rate  changes  (seventy-four 
commenters;  for  consistency's  sake,  this 
being  the  option  the  FRB  chose);  and  (3) 
all  dividend-bearing  share  and  ^are 
draft  accounts  (ninety-nine  cemmenters; 
these  commenters  felt  this  option  most 
closely  fit  with  the  dividend  setting 
piccess,  avoided  costly  mailings,  and 
that  option  2  was  impermissible  since 
credit  unions  can  not  guarantee  rates, 
even  for  30  days,  and  that  30  days 
would  have  a  negative  impact  cm  credit 
union  chvidend  flexibility).  Four 
commenters  suggested  a  blending  of  the 


definitions,  or  granting  the  optkm  of 
defining  the  term  to  credit  union 
using  one  of  the  optiems.  Several 
commenters  also  wanted  to  include 
term  share  accounts  in  this  definition,  to 
cover  ^are  certificates  where  the  rates 
may  be  reset  periodically  at  the  option 
of  the  member.  Other  commenters 
requested  that  FISCU  interest-bearing 
accoimts  be  treated  as  in  Reg  OD. 

nSA  does  not  define  varid)le-rate 
accounts,  Imt  seertiem  265  of  USA 
authorizes  the  Board  to  adjust  its  annual 
percentage  yield  disclosure  rules  fcff 
such  accounts.  The  legislative  history 
accompan3dng  the  law  also  indicates 
that  modifications  to  USA’s  advanca 
notice  requirement  for  changes  in  terms 
were  ccmtemplated  for  variable-rate 
accounts  (see  disemssion  of  proposed 
§  707.5  below).  The  Board  requested 
comment  on  liow  variable-rate  accemnts 
might  best  be  defined  to  further  the 
purposes  of  TISA.  As  noted  above,  three 
alternative  definitions  were  ixmluded  in 
the  proposed  regulaticm:  A  narrow  one 
that  tied  rate  changes  to  an  index 
(Alternative  one),  a  broad  one  that 
encompassed  any  account  agreement 
allowing  rate  ch^ges  where  the  credit 
union  did  not  commit  itself  to  giving  at 
least  30  days’  advance  notice  d  the 
change  (Alternative  two),  and  the 
broadest  one.  which  deemed  all  share 
and  share  chafi  acccunts  to  be  variable- 
rate  (Alternative  three). 

Classifying  an  acccunt  as  a  “variable- 
rate”  affects  credit  unions  in  three  ways: 
(1)  additional  account  disclosures  for 
those  accounts  in  §  707.4(bKl)(ii);  (2) 
rate  decreases  are  exempted  frcun  the 
change  in  terms  requirements  (see  the 
discussion  of  changes  in  terms  in 
§  707.5(a){2)(i));  and  (3)  a  notice  is 
required  in  advertisements  under 
§  707.8(c)(1). 

Many  commenters  expressed  their 
views  on  the  proposal.  Fifteen 
commenters  supported  Alternative  one, 
the  narrow  definition  linking  rate 
changes  on  an  account  to  ch^es  in  an 
index.  These  cemmenters  preferred  a 
standard  that  paralleled  Regulation  Z's 
definition  of  variable-rates  for  open-end 
credit  to  an  expansive  definition  which 
they  believed  to  be  too  broad.  However, 
this  alternative  did  not  agree  with  the 
current  practices  of  most  credit  unions, 
which  set  rates  based  on  a  variety  of 
factors  and  do  not  tie  changes  to  an 
identifiable  index.  Therefore,  the  Board 
rejected  alternative  one. 

Seventy-foiu  ermunenters,  including 
two  national  trade  associations, 
preferred  Alternative  two,  which  was 
adopted  by  the  FRB  in  Regulation  DO. 
This  option,  which  the  Board  has 
adopted  in  the  final  rule,  treats  as  fixed- 
rate  accounts  for  which  the  credit  union 
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contracts  to  provide  at  least  a  30-day 
advance  written  notice  of  rate  changes. 
This  definition  provides  a  way  for  credit 
unions  that  prefer  to  ofi^er — and 
members  who  prefer  to  hold — “fixed- 
rate”  accounts  to  do  so,  while  providing 
the  advance  notice  the  Congress 
intended.  In  other  cases,  where  the 
credit  union  does  not  commit  itself  to  a 
30-day  notice,  the  accounts  would  he 
variable-rate  accoimts,  and  would  not 
require  advance  notice  when  rates 
changed.  For  those  accounts  on  which 
the  credit  union  does  not  commit  to 
advance  notice  of  at  least  30  days,  it 
would  be  required  to  give  full  disclosure 
of  the  variable-rate  feature  when  the 
accoimts  are  opened  (under 
§707.4(b)(l)(ii)). 

Ninety-nine  commenters  preferred 
Alternative  three,  which  would  have 
applied  only  to  dividend-bearing  share 
and  share  draft  accounts,  and  would 
deem  all  such  accoimts  to  be  variable- 
rate  by  nature  of  the  dividend-setting 
process.  Though  the  Board  initially 
regarded  this  alternative  as  reflecting 
the  actual  process  of  setting  and 
declaring  dividends,  which  is  always 
within  the  discretion  of  each  credit 
union’s  board  of  directors  and  subject  to 
change  depending  upon  available 
current  and  undivided  earnings  and 
required  reserve  transfers  at  the  end  of 
a  dividend  period,  this  method  has  been 
determined  to  be  unnecessarily 
preemptive  of  a  credit  union's  ability  to 
set  the  conditions  of  its  accounts.  Given 
the  fact  that  credit  union  share  and 
share  draft  accounts  are  by  their  very 
nature  variable-rate  accounts,  NCUA 
recommends  that  credit  unions  select 
the  variable-rate  option  for  these 
accounts  under  the  final  rule  standards 
(by  including  the  variable-rate 
disclosures  of  §  707.4(b)(l)(ii)).  Of 
course,  that  suggestion  would  not  hold 
for  interest-bearing  credit  union 
accounts  in  state-chartered  credit 
unions. 

The  Board  chose  Alternative  two  for 
the  reasons  stated  above  and  below.  The 
Board  agreed  with  the  majority  of 
commenters  preferring  a  broader 
definition  than  that  of  an  account  tied 
to  an  index,  based  on  both  competitive 
and  safety  and  soundness  concerns. 
Some  of  the  commenters  also  stated  that 
without  a  broad  definition  members 
would  be  hurt  since  credit  unions 
would  keep  rates  lower  than  they 
otherwise  might,  either  to  avoid  the  cost 
of  sending  advance  notices  if  the  rate 
had  to  be  lowered  or  to  guard  against 
having  to  send  notices  b^use  of 
unanticipated  fluctuations  in  the 
financial  marketplace.  Many  of  these 
commenters  were  concerned  that 
advance  notice  requirements  would 


restrict  their  ability  to  deal  with 
competitive  factors  and  other 
investment  options  available  to 
members  such  as  money  market  mutual 
funds,  which  are  not  covered  by  TISA 
and  part  707,  nor  Regulation  DD. 
Additionally,  some  commenters  were 
concerned  that  tying  changes  to  an 
index — internal  or  external — would 
inhibit  a  credit  union’s  ability  to 
respond  appropriately  to  volatility  in 
obtaining  funds  and  to  manage  the 
liability  side  of  the  credit  union’s 
balance  sheet.  Others  were  legitimately 
concerned  about  the  cost  of  sending 
notices  on  accounts  that  may  change 
rates  as  frequently  as  daily  or  weeldy 
and  the  annoyance  to  members  of 
receiving  a  constant  deluge  of  notices 
about  changes  they  already  know  can 
occur  on  their  accounts.  Still  others 
were  concerned  that  deeming  all  share 
and  share  draft  accounts  variable-rate 
would  limit  the  credit  union’s  ability  to 
structure  accounts  to  meet  member 
needs  for  fixed-rate  accounts  and  result 
in  an  unwarranted  governmental 
interference. 

In  the  proposal,  the  Board  discussed 
its  concern  that  if  credit  unions  reserve 
the  right  to  change  rates  on  accounts, 
but  seldom  do,  members  would  view 
these  accounts  essentially  as  fixed-rate 
accounts.  Many  commenters  bolstered 
the  Bocud’s  decision  by  pointing  out 
that  account  disclosures  for  variable-rate 
features  required  by  §  707.4(b)(l)(ii)  will 
alert  members  to  the  fact  that  the  rates 
may  change  and  the  circumstances  for 
su(^  changes.  In  the  same  vein,  they 
suggested  that  members  can  always 
contact  the  credit  union  to  get  current 
rate  information.  (See  §  707.3(e)  and 
§  707.4(a)(2)  regarding  responses  to  oral 
inquiries  and  providing  disclosure  of 
account  terms  upon  request.) 

The  Board  believes  that  a  narrow 
definition  of  “variable-rate  account” 
would  require  a  substantial  change  in 
how  credit  unions  price  and  structure 
their  accounts,  a  change  that  was  not 
intended  by  the  disclosure  provisions  of 
USA.  Also,  members  would  be  harmed 
if  credit  unions  offered  artificially  low 
rates  to  avoid  repeated  and  expensive 
mailings.  Thus,  the  final  rule  broadly 
defines  a  variable-rate  account  as  one  in 
which  the  dividend  rate  may  chauige 
after  the  account  is  opened,  unless  the 
credit  union  commits  to  give  at  least  30 
calendar  days’  advance  written  notice  of 
rate  decreases.  An  account  meets  this 
definition  whether  the  change  is 
determined  by  reference  to  an  index,  by 
use  of  a  formula,  or  merely  at  the 
discretion  of  the  credit  imion.  A  term 
share  account,  such  as  a  share 
certificate,  that  permits  one  or  more  rate 


adjustments  at  the  member’s  option  is  a 
variable-rate  term  share  account. 

For  credit  unions  that  prefer  to  offer — 
and  members  who  prefer  to  hold — fixed- 
rate  accounts,  the  regulation  excludes 
from  the  definition  of  variable-rate  those 
accounts  where  the  credit  union  agrees 
to  provide  at  least  a  30-day  advance 
written  notice  of  rate  decreases.  (See 
para^aph  (n)  of  this  section.)  Of  course, 
this  promise  is  not  legally  binding  on 
the  credit  union  in  the  event  that  there 
are  insufficient  available  income  and 
earnings  to  pay  the  dividend.  See 
section  II,B  of  this  supplementary 
information,  regarding  limitations  on 
payment  of  dividends. 

Section  707.3 — General  Disclosure 
Requirements 

Paragraph  (a) — Form 

Section  264  of  TISA  requires  credit 
unions  to  maintain  a  written  schedule  of 
fees,  dividend  rates  and  other  terms 
applicable  to  each  class  of  accounts 
offered  by  the  credit  union.  The  statute 
requires  the  disclosures  to  be  written  in 
“clear  and  plain  language.”  The 
regulation  requires  information  to  be 
disclosed  “clearly  and  conspicuously.” 
the  standard  required  by  the  FRB’s 
Regulation  DD  and  other  consumer 
regulations,  such  as  Regulation  Z.  The 
Board  believes  that  use  of  a  commonly 
used  and  understood  standard  facilitates 
compliance  with  the  law  and  carries  out 
TISA’s  requirement  that  disclosures  be 
written  in  clear  and  plain  language.  For 
uniformity,  the  format  requirement  of 
“clear  and  conspicuous”  would  apply  to 
all  disclosures  provided  to  members  or 
potential  members,  including  the 
change  in  terms  notice  and  information 
given  on  periodic  statements,  and  not 
just  the  account  opening  disclosures. 
The  final  rule  requires  ffiat  disclosures 
be  provided  in  a  form  the  member  or 
potential  member  can  retain,  since  that 
seems  to  he  clearly  what  the  Congress 
intended  in  order  to  facilitate 
comparison  shopping.  Disclosures  need 
be  made  only  as  applicable.  Therefore, 
disclosures  for  nondividend-bearing 
accounts  would  not  include  disclosure 
of  an  aimual  percentage  yield,  dividend 
rate,  or  my  other  disclosures  that 
pertain  to  dividend  calculations. 

Design  requirements.  The  final 
regulation  provides  credit  unions  with 
flexibility  in  designing  the  disclosures, 
so  long  as  the  information  is  presented 
in  a  format  that  allows  members  and 
potential  members  to  readily 
understand  the  terms  of  their  own 
accounts.  The  final  rule  provides 
flexibility  regarding  the  order  of 
disclosures,  the  use  of  multiple 
documents  for  accounts,  the  use  of 
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documents  that  describe  more  than  one 
account,  and  the  combination  of 
disclosures  with  contract  terms  and 
with  disclosures  required  by  other 
regulations  (such  as  Regulation  £  and 
Regulation  CC.) 

The  regulation  does  not  require  the 
disclosures  to  be  provided  in  any 
particular  order  or  segregated  from  other 
disclosures  or  account  terms.  The 
disclosures  required  by  the  regulation 
may  be  made  on  more  than  one  page 
and  may  use  boA  Ae  front  and  reverse 
sides.  For  example,  periodic  statements 
may  consist  of  several  pages,  depending 
on  the  member's  account  activity.  Credit 
unions  could  use  inserts  to  a  document 
or  hll  in  blanks  to  show  current  rates. 
Since  rates  may  change  on  a  frequent 
basis  and  rate  information  needs  to  be 
current,  the  Board  believes  that 
requiring  such  information  to  be 
preprinted  in  a  document  could  impose 
substantial  costs  and  burdens  on  cr^it 
unions,  wiA  no  particular  benefit  to 
members  or  potential  members. 

In  designing  the  account  disclosures, 
creAt  unions  have  several  alternatives. 
Credit  unions  could  prepare  a  single 
document  that  contains  disclosures  for 
all  accounts  offered,  or  prepare  Afferent 
documents  for  Afferent  types  of 
accounts.  For  example,  credit  unions 
may  provide  a  single  document  for  all 
covered  accounts  offered,  such  as  share, 
share  draft  and  term  share  accounts. 
Credit  unions  may  provide  disclosures 
for  each  type  of  account,  such  as  a 
document  that  describes  all  certificate 
accounts  offered.  TTie  regulation  also 
would  permit  credit  unions  to  provide 
disclosures  describing  a  single  account 
product:  for  example,  a  credit  union 
offering  three  different  share  draft 
accounts  may  provide  a  separate 
document  for  each  account.  In  all  of 
Aese  situations,  Ae  regulation  permits 
credit  unions  to  include  in  Ae 
document  containing  Ae  account 
disclosures  contract  terms  and  other 
disclosures  that  relate  to  Ae  account, 
such  as  disclosures  required  by 
Regulation  E  on  electronic  hmds 
transfers  or  by  Regulation  (X  <12  CFR 
part  229),  which  implements  Ae  EFAA. 
However,  in  Ae  above  instances,  if  more 
than  one  document  is  used  for  ajsingle 
account  (or  if  more  Aan  one  account  is 
described  m  a  credit  union’s  brochure), 
members  and  potential  members  must 
be  able  to  understand  from  Ae  several 
documents  (or  multiple  account 
disclosinres)  which  terms  apply  to  their 
particular  account. 

Credit  immns  could  comply  wiA  Ae 
regulation  by  providing  members  and 
potential  menAers  with  Asdosures 
contained  m  documents  such  as  Ae 
signature  card,  creAt  union  rate  sheets, 


fee  schedules,  and  brochures  that 
describe  other  terms  of  Ae  account. 
However,  if  Ae  disclosiues  consist  of 
more  Aan  one  document,  all  relevant 
documents  must  be  provided  at  Ae 
same  time,  and  it  must  be  clear  A  which 
account  each  document  relates.  For 
example,  the  regulation  would  not 
permit  a  member  service  representative 
to  hand  a  member  or  potential  menAer 
a  brochure  Aal  describes  some  terms  of 
Ae  account  when  an  account  is  opened 
and  mail  a  rate  Aeet  and  fee  schedule 
at  a  later  time.  Disclosures  must  be  in 
a  form  Ae  member  may  retain.  Thus,  for 
example,  disclosures  could  not  be  made 
on  a  signature  card  if  Ae  member  is  not 
given  a  copy  to  keep. 

Credit  unions  may  choose  to  prepare 
a  single  document  or  brochure  that 
contams  disclosures  for  all  accounts 
offered,  or  prepare  different  documents. 
For  example,  a  credit  union  may 
provide  one  brochure  for  all  of  its 
transaction  accounts,  such  as  share  draft 
and  demand  dep>osit  accounts.  A  credit 
union  may  provide  disclosures  for  each 
type  of  account,  such  as  a  document 
that  describes  all  term  share  accounts 
offered.  If  the  credit  uniom  chooses  to 
provide  one  docuntent  for  sevm-al 
accounts,  the  menAer  or  potential 
member  must  be  able  to  uncWstand 
clearly  which  disclosures  apply  to  his 
account.  Thus,  if  a  credit  union  offers 
two  share  draft  accounts  (“A”  and  "B”) 
wiA  some  fees  applicable  to  boA 
accounts,  certain  fees  and  rates  unique 
to  the  “A”  account,  and  other  fees  and 
rates  unique  to  the  “B”  accoimt,  Ae 
disclosures  must  make  clear  (by  the  use 
of  headings  or  some  oAer  mea^  which 
fees  and  rates  apply  to  which  account. 
Finally,  Ae  regulation  permits  credit 
unions  to  provide  inAviduai 
disclosures  describing  a  sizzle  account 
product,  for  example,  a  credit  union 
may  provide  a  separate  document  for 
each  account. 

Disclosures  need  be  made  only  as 
applicable.  For  example,  disclosures  for 
nondividend-bearing  accounts  need  not 
include  disclosure  of  an  annual 
percentage  yield,  dividend  rate,  or  any 
other  disclosures  required  under  Ae 
regulation  Aat  pertain  to  dividend 
calculations. 

Format  requirements.  The  regulation 
does  not  require  any  particular  type  size 
or  t5q)eface,  nor  does  it  require  any  term 
to  be  stated  more  conspicuously  than 
any  oAer  term  in  the  account 
disclosures.  Sections  707.4(b),  707.6(a) 
and  707.8  require  Ae  annual  percentage 
yield  (and,  in  some  cases,  the  dividend 
rate)  to  be  so  labeled  in  account 
disclosures,  statements  and 
adveitisem«its.  Apart  from  Ais,  there  is 
no  required  terminology.  Credit  unions 


must  be  consistent  in  the  use  of  a  term 
whenevw  the  t«m  is  required  to  be 
Asclosed.  For  example,  if  a  creAt  union 
identifies  a  moaAIy  fee  imposed 
regarAess  of  a  mwnber’s  balance  or 
activity  in  the  account  Asclosures  as  a 
‘‘service”  fee,  a  ‘‘maintenance”  fee,  or  a 
“monAly”  fee,  it  must  use  the  same 
term  in  its  perioAc  statements  and 
change-in-term  notices.  Some 
commenters  requested  guidance  on  Ae 
use  of  abbreviations.  See  Ae 
supplementary  information  regarding 
§  707.2(1)  on  dividend  rate  and 
§  707.8(b)  on  advertisement  of  "APY.” 

Paragraph  A) — General 

The  final  rule,  like  the  proposal, 
includes  a  provision  reqmring 
disclosures  to  reflect  Ae  legal  obligation 
between  the  parties  in  order  to  provide 
guidance  about  the  basis  for  disclosures; 
this  parallels  Ae  standard  used  in 
Regulation  Z.  This  provision  does  not 
impose  any  contract  terms  or  supplant 
state  or  oAer  laws  that  define  how  Ae 
legal  obligation  between  a  member  and 
a  credit  union  is  determined  (for 
example,  whether  a  written  contract  is 
required  or  wheAer  disclosures  may  act 
as  Ae  basis  for  the  obligation).  The 
regulation  requires  the  disclosures  to 
reflect  Ae  terms  of  Ae  legal  obligation 
that  exists  once  Ae  member  opens  Ae 
account. 

The  FRB  concluded  in  Ae  final 
Regulation  DD  that  disclosures  must  be 
based  upon  initial  account  terms,  and 
not  on  terms  Aat  may  apply  if  Ae 
account  is  renewed.  Thus,  if  a  credit 
union  offers  a  six-monA  certificate 
account  at  an  initial  annual  percentage 
yield  of  4.00%  wiA  a  guaranteed 
renewal  at  an  annual  percentage  yield  of 
5.00%,  the  credit  union  would  not 
disclose  the  accomit  as  a  one-year 
stepped-rate  account.  Similarly,  Ae  fact 
Aat  Ae  rate  may  change  on  a  fixed-rate 
term  share  account  at  renewal  does  not 
make  it  a  variable-rate  account.  The 
Board  also  adopts  Ais  position. 

FurAermore,  the  FRB  in  the  final 
Regulation  DD  concluded  that  estimates 
complicate  the  disclosure  scheme 
wiAout  providing  attendant  benefits  to 
members,  and  therefore,  prohibited  Ae 
use  of  estimates.  In  addition,  Ae  FRB 
found  Aat  a  rule  on  estimates  was  not 
needed  because  virtually  all  of  the 
information  required  to  be  disclosed  is 
within  Ae  total  control  of  Ae  credit 
union.  The  Board  agrees  wiA,  and 
adopts,  this  interpretation  as  well. 

The  proposal  followed  Regulation  DD 
in  not  setting  special  requirements 
regarding  the  makmg  of  disclosures  in  a 
foreign  language  as  well  as  in  English. 
The  Board  requested  comments  on 
wheAer  foreign  language  disclosures 
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need  be  required  fbreredit  unions. 
Commenters  unanimously  rejected  the 
concept  of  required  foreign  language 
disclosures,  arguing  that  credit  unions 
will  provide  whatever  their  members 
need.  Many  credit  unions  currently 
reach  out  to  the  communities  they  serve 
by  offering  disclosures  in  languages 
other  than  English,  where  appropriate. 
The  final  rule  does  not  require  foreign 
language  disclosures.  The  Board 
believes  that  adoption  of  this  provision 
will  promote  debvery  of  more  useful 
information  to  members  and  potential 
members. 

Paragraph  (c) — Relation  to  Regulation  E 
(12  CFR  part  205) 

The  final  regulation  permits  credit 
unions  to  fulfill  their  part  707 
requirements  with  disclosures  that  also 
satisfy  thnrequiremmits  of  the  FRB*s 
Regulation  E.  If  a  credit  union  is 
required  to  provide  information 
pursuant  to.  Regulation  E,  such  as  a  fee 
related  to  an  electronic  fund  transfer, 
disclosures  given  pursuant  to 
Regulation  E  will  be  deemed  to  comply 
with  part  707  as  long  as  given  at  the 
same  time  as  other  part  707  disclosures. 
Similarly,  if  a  credit  union  changes  a 
term  foat  triggers  a  change  in  a  term 
notice  under  Regulation  E  (as  well  as 
under  part  707),  the  credit  union  may 
use  the  timing  rules  set  forth  in 
Regulation  E  for  sending  the  notice  to 
affected  members.  Forforther 
discussion  on  this  issue,  refer  to  the 
supplementary  information  on  the 
definition  of  periodic  statement, 
707.2(t).  the  disclosures  of  fees, 
707.4(b)(4),  and  the  disclosures  on 
transaction  limitations.  707.4(b)(5). 

Paragraph  (d) — Multiple  Members 

The  final  rule  provides  that,  in  the 
case  of  an  accoimt  held  by  more  than 
one  member,,  credit  unions  may  provide 
the'  accoimt  disclosures  to  any  member 
who  holds  the  account.  In  the  case  of  a 
joint  account  in  an  FCU,  this  could  be 
a  noncredit  union member  since  the 
FCU  Act  allowsfor  members  to  have 
joint  accounts  with  nonmembers. 
Similarly,  if  the  account  is  held  by  a 
group  or  organization,  the  credit  union 
may  provide  the  disclosures  to  any  one 
individual  who  represents  or  acts  on 
behalf  of  the  group.  Some  FRB 
commenters  requested  that  the  FRB 
identify  and  designate  a  “primary 
account  owner,”  such  as  the  consumer 
whose  tax  identification  number  is 
assigned  to  the  account,  to  receive 
disclosures.  The  FRB  believes  that 
requiring  disclosures  to  a  "primary 
account  owner”  would  add  an 
unnecessary  compliance  burden,  and 
therefore  declined  to  add  it  to 


Regulation  DD.  Other  FRB  commenters 
were  concerned  that  accounts  “held”  by 
multiple  consumers  implied  that  only 
account  holders  with  ownership 
interests  in  the  account  could  receive 
disclosures.  The  FRB  believes  that 
where  there  are  multiple  consumer 
account  holders,  delivery  to  any  account 
holder  or  an  agent  authorized  by  the 
account  holder  satisfies  this  paragraph. 
The  Board  adopts  both  of  these 
positions  with  respect  to  credit  unions. 

Paragraph  (e)— Ora/  Responses  to 
Inquiries 

This  section  has  no  counterpart  in 
USA.  However,  the  FRB  included  it  in 
Regulation  DD,  and  the  Board  proposed 
to  include  it  in  part  707  for  the  same 
reasons  cited  by  the  FRB.  Since 
members  may  call  credit  unions  to 
obtain  rate  information,  the  Board 
believes  that  it  is  important  for 
uniformity  and  comparison  shopping 
that  any  rates  quoted  be  stated  as  an 
annual  percentage  yield.  The  final 
regulation,  like  the  proposed,  would 
also  permit  credit  unions  to  state  the 
dividend  rate,  but  would  prohibit  any 
other  rate.  A  similar  approach  is  used  in 
Regulation  Z.  This  section  is  not 
intended  to  impose  a  duty  upon  credit 
unions  to  provide  responses  to  oral 
inquiries,  nor  would  a  response  trigger 
the  advertising  disclosures  of  ^707.8. 

Under  the  proposal,  a  credit  union 
responding  orally  to  a  request  for  rate 
information  was  required  to  state 
disclosures  on  the  nature  of  dividends 
(for  dividend  bearing  accounts)  and  for 
rollback  accounts  and  accounts  for 
which  dividends  are  calculated  on 
increments  of  par  value,  as  appUcable. 
These  additional  provisions  were  not  in 
TISA  or  Regulation  DD,  but  were  added 
by  NCUA  in  order  to  cover  unique 
credit  union  characteristics  and 
practices. 

The  Board  sought  comment  on  the 
proposed  oral  disclosures  and 
alternatives  thereto.  Commenters  were 
generally  opposed  to  the  proposed  oral 
disclosure  requirements.  They  were 
concerned  that  the  proposed  disclosures 
would  interfere  with  their  ability  to 
effectively  communicate  with  members; 
would  not  provide  a  service  to 
members,  would  confuse  them,,  or 
would  be  a  waste  of  time;  and/or  would 
be  redundant  Several  cited  the  burden 
on  staff  or  finances  that  the  disclosures 
would  engender.  Others  thought  that 
compliance  would  be  difficult  to 
enforce,  and/or  were  worried  about 
potential  civil  liability  for  an  error  in. 
oral  disclosures.  Many  commenters 
asked  that  the  Board  delete  the 
requirements  for  oral  responses.  A 
number  argued  that  the  proposal  is 


beyond  tbe  scope  of  TISA  and/or 
NCUA’s  authority. 

The  Board  believes  that  the  oral 
disclosure  requirements  are  both 
necessary  and  within  its  authority,  for 
two  reasons.  First,  the  relevant  section 
was  adopted  from  the  FRB’s  rule,  to 
which  part  707  must,  under  the  terms  of 
TISA,  be  substantially  similar.  Second, 
tbe  Board  believes  that  standardized 
oral  responses  to  oral  inquiries  are 
necessary  to  fulfill  TISA’s  purpose  of 
enabling  consumers  to  compare 
accounts  at  all  institutions  and  make 
informed  decisions.  Therefore,  the  final 
rule  retains  the  section  on  oral 
rehouses  to  inquiries. 

The  final  rule  eliminates  the  proposed 
oral  disclosure  on  the  nature  of 
dividends,  i.e.  that  dividends  can  not  be 
guaranteed.  The  largest  number  of 
comments  on  the  issue  of  oral  responses 
opposed  this  disclosure.  In  addition  to 
the  general  concerns  listed  above  (cost, 
difficulty,  civil  liabibty),  the 
commeoiters  said  that  ^e  disclosure  on 
the  nature  of  dividends  would  unduly 
alarm  members.  The  Board  thinks  that 
those  concerns  are  well  founded,  and  is 
especially  persuaded  by  the  difficulty  of 
orally  explaining  the- nature  of 
dividends,  and  ^  tbe  possibility  of  civil 
liability  for  mist^es  in  the  disclosure. 
The  Board  notes  that  credit  unions  will 
still  be  required  to  include  a  more 
complete  explanation  of  the  nature  of 
dividends  in  their  written  disclosures. 

As  discussed  elsewhere  in  the 
supplementary  information  (see 
discussion  of  §707. 7(a)(1)).  the  final 
rule  bans  rollback  accounts  and  par 
value  calculations.  Rollback  and  par 
value  disclosures  are,  therefore, 
unnecessary,  and  the  requirements  for 
such  disclosures  have  b^n  eliminated 
in  the  final  rule. 

Disclosure  of  dividend  rate  and 
annual  percentage^  yield.  The  final  rule 
also  differs,  fiom  the  proposal  m  that  it 
provides  for  different  dividend  rate  and 
annual  percentage  yield  disclosures  for 
different  classes  of  accounts.  Identical 
changes  have  been  made  to 
§  707.4(a)(2)(ii)  (disclosures  on  request). 
Similar  changes  have  been  made  to 
§  707.4(b)(l)(i)  (content  of  account 
disclosures)  and  to  §7Q7.8(c)(2) 
(advertising). 

For  dividmd-bearing  accounts  other 
than  term  share  accounts,  a  credit  union 
would  specify  the  dividend  rate  and 
annual  percentage  yield  as  of.  the  last 
dividend  declar^on  date.  (A  credit 
union  may  idmitify  these  as  the  rates  “as 
of  the  last  dividend  declaration  date”  or 

as  the  rates  “as  of _ "  (e.g. 

January  1, 1994),  inserting  the  last 
dividend  declaration  date  in  the  blank.) 
If  the  dividend  rate  and  annual 
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percentage  yield  as  of  the  last  dividend 
declaration  date  might  be  inaccurate 
due  to  known  or  contemplated  dividend 
rate  changes,  the  credit  union  may 
instead  disclose  a  prospective  dividend 
rate  and  annual  percentage  yield.  The 
credit  \mion  also  has  the  option  of 
disclosing  both  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date  and  a 
prospective  dividend  rate  and  annual 
percentage  yield. 

For  interest-bearing  accounts  and  for 
dividend-bearing  term  share  accounts,  a 
credit  union  would  specif  the  interest 
(dividend)  rate  and  annual  percentage 
yield  offered  during  the  most  recent 
seven  calendar  days;  state  that  the  rate 
and  yield  are  accurate  as  of  an  identified 
date;  and  give  a  number  for  members  to 
call  for  current  rate  information.  The 
treatment  of  interest-bearing  accounts  is 
taken  from  Regulation  DD.  For  the 
reasons  discussed  below,  the  Board  has 
treated  dividend-bearing  term  share 
accounts  the  same  way  as  interest- 
bearing  accounts. 

The  proposed  rule  did  not 
differentiate  between  dividend-bearing 
and  interest-bearing  accounts  in 
prescribing  oral  responses  to  requests 
for  rate  information.  Based  on 
comments  received,  and  in  light  of  the 
limitations  on  payment  of  dividends, 
the  Board  decided  that  different 
disclosures  were  needed  for  dividend- 
bearing  and  interest-bearing  accounts. 
The  Board  has  also  determined  that 
term  share  accoimts  should  be  treated 
like  interest-bearing  accoimts,  rather 
than  other  dividend  accounts,  with 
regard  to  disclosure  of  the  divided  rate 
and  annual  percentage  yield.  The 
Board’s  findings  in  this  regard  are  based 
on  comments  received,  and  on  the 
legislative  history  of  the  FCU  Act. 

Term  share  accounts.  In  reviewing  the 
legislative  history  of  the  authority  of 
credit  unions  to  ofier  term  share 
accounts,  including  share  certificate 
accounts,  the  Board  realized  that  it  is 
more  in  keeping  with  the  spirit  and 
intent  of  TISA  to  disclose  dividend  rates 
and  annual  percentage  yields  on  term 
share  accounts  as  contract  rates,  rather 
than  than  as  rates  subject  to  future 
action  by  a  board  of  directors. 

Before  1970,  FCUs  did  not  have  the 
authority  to  issue  share  certificates  of 
deposit.  In  the  act  establishing  the 
NCUSIF  and  a  system  of  federal  share 
insurance.  Congress  also  granted  FCUs 
share  certificate  authority.  Act  of  Oct. 
19, 1970,  Public  Law  91-468,  2  and  10, 
84  Stat.  994  (1970)  (codified  at  12  USC 
1752(5)  (definition  of  "member 
account”)  and  1757(6)  (authority  to 
receive  accounts  from  members)  (1993)) 
(1970  Act).  The  legislative  history  to  the 


1970  Act  is  sparse,  but  does  state  that 
"[t]he  committee  intends  that  this 
definition  [of  "member  accoimt”)  shall 
include  any  and  all  types  of  credit 
union  accoimts  in  which  the  savings  of 
a  credit  union’s  members  may  be 
deposited.”  H.R.  Rep.  No.  1457,  91st 
Cong.,  2nd  Sess.  (1970),  reprinted  in 
1970  U.S.  Code  Cong.  &  Ad.  News  4166, 
4172. 

The  Housing  and  Community 
Development  Act  of  1974  (1974  Act) 
amended,  among  other  laws,  117  of  the 
FCU  Act  regarding  dividends.  1974  Act, 
Public  Law  No.  93-383,  725,  88  Stat. 

633  (1974)  (codified  at  12  USC  1763). 

The  1974  Act  liberalized  the  timing  and 
authority  for  FCUs  to  declare  dividends 
on  credit  union  accounts.  Congress 
permitted  FCUs  to  declare  dividends  "at 
such  intervals  as  the  board  of  directors 
may  authorize”  in  lieu  of  the  previous 
requirement  that  dividends  be  declared 
"annually,  semiannually,  or  quarterly, 
as  the  bylaws  may  provide.”  Id. 

Congress  also  allowed  FCUs  boards  of 
directors  to  determine  when  dividend 
credit  could  be  accrued,  as  opposed  to 
the  previous  requirement  that  dividend 
credit  for  a  month  may  be  accrued  on 
shares  which  are  or  become  fully  paid 
up  during  the  first  ten  days  of  that 
month. 

In  1977  Congress  further 
"modernized”  the  FCU  Act,  by 
providing  more  flexibility  for  FCU 
certificate  accoimts.  Act  of  April  19, 
1977,  Public  Law  No.  95-22,  303,  305, 
308-310,  91  Stat.  49,  51-53  (1977) 
(codified  at  12  USC  1752, 1757, 1761b, 
and  1763)  (1977  Act).  Congress,  in  the 
1977  Act,  recognized  the  nature  of  share 
certificates  in  authorizing  FCUs  to  issue 
'’share  certificates  which  may  be  issued 
at  varying  dividend  rates  and 
maturities,  subject  to  such  terms,  rates, 
and  conditions  as  may  be  established  by 
the  board  of  directors,  within 
limitations  prescribed  by  the 
Administrator.”  1974  Act,  303 
(emphasis  added),  codified  at  12  USC 
1757(6).  The  1977  Act  also  revised  the 
dividend  section  of  the  FCU  Act,  117,  to 
read  as  follows:  "At  such  intervals  as 
the  board  of  directors  may  authorize, 
and  after  provision  for  required 
reserves,  the  board  may  declare, 
pursuant  to  such  regulations  as  may  be 
issued  by  the  Administrator,  a  dividend 
to  be  paid  at  different  rates  on  difierent 
types  of  shares  and  at  different  rates  and 
maturity  dates  in  the  case  of  share 
certificates.”  1977  Act,  310,  codified  at 
12  USC  1763.  ’The  legislative  history  to 
the  1977  Act  is  quite  revealing: 

The  general  purpose  of  this  title  [FV. 
subtitled  in  the  report  "Modernization  of  the 
FCU  Act”l  is  to  provide  federally  chartered 
credit  unions  with  those  powers  considered 


absolutely  essential  to  enable  them  to 
continue  operating  in  a  manner  beneficial  to 
their  credit  union  members  and  the  Nation's 
economy. 

[FCUs]  are  cooperative  associations  which 
are  organized  for  the  specific  purpose  of 
promoting  thrift  among  their  members  and 
creating  a  source  of  credit  for  provident  or 
productive  purposes.  The  concept  around 
which  they  are  organized,  people  of  close 
common  interests  joining  together  for  the 
economic  benefit  of  that  group  of  persons,  is 
a  concept  your  Committee  has  supported 
over  the  years.  Your  Committee  believes  that 
the  powers  contained  in  Title  IV  will  allow 
credit  unions  to  continue  to  be  able  to  attract 
and  retain  the  savings  of  their  members  by 
providing  essential  and  contemporary 
services. 

Credit  unions  continue  to  prove  their  value 
and  stability  in  the  consumer  credit  and 
savings  market  and  have  demonstrated  a 
legitimate  claim  for  updated  and  more 
flexible  authority  granting  them  the 
opportunity  to  better  serve  their  members  in 
a  highly  competititive  and  ever-changing 
financial  environment. 

Your  Committee  recognizes  that  the 
amendments  proposed  are  essential  for  the 
continued  financial  stability  of  [FCUs].  To 
not  grant  the  limited  authority  contained  in 
this  title  would  require  credit  unions  to 
compete  within  the  confines  of  enabling 
legislation  which  in  general  has  been 
substantially  unchanged  since  its  enactment 
in  1934.  H.R.  Rep.  No.  23,  95th  Cong.,  1st 
Sess.  6-7,  reprinted  in  1977  U.S.  Code  Cong. 

&  Ad.  News  105, 110  (emphasis  added). 

'This  1977  House  report  further  states: 
"[y]our  Committee  believes  that  the 
’share  certificate’  language  contained  in 
the  [1977]  Act  incorporates  a  variety  of 
alternate  and  variable  share  programs 
that  do  not  necessarily  require  issuance 
of  a  certificate.”  H.R.  Rep.  No.  23,  95th 
Cong.,  1st  Sess.  11-12  (emphasis 
added),  reprinted  in  1977  U.S.  Code 
Cong.  &  Ad.  News  105, 115.  The  report 
also  mentions  an  NCUA  rulemaking  in 
process  in  1977,  which  eventually 
became  §  701.35  of  the  NCUA  Rules  and 
Regulations  (12  CFR  701.35)  regarding 
share,  share  draft  and  share  certificate 
accoimts.  H.R.  Rep.  No.  23, 95th  Cong., 
1st  Sess.  12,  reprinted  in  1977  U.S.  Code 
Cong,  k  Ad.  News  105, 115.  In 
describing  Congressional  support  for  the 
NCUA’s  approach,  the  report  states: 
"(ylour  Committee,  recognizing  the  need 
for  more  flexibility  in  offering  savings 
type  accounts,  deems  it  appropriate  that 
the  authority  to  offer  varying  rates  be 
expanded  to  include  share  accounts. 
Authorization  to  offer  share  certificates 
at  varying  rates  and  maturities  is  also 
included  to  clarify  existing  authority.” 
Id.  (emphasis  added). 

Congress  did  not  change  any  share 
certificate  authority  when  it  last  revised 
FCU  authority  to  offer  accounts,  by 
adding  authority  to  offer  share  draft 
accounts,  in  the  Consumer  Checking 
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Account  Eqxiity  Act  of  1980.  Pub.  L.  96- 
221.  305,  94  Stat.  145  (1980)  (codified 
at  12  use  17S2(5).  1757(6).  1763  and 
1785)  (1980  Act).  Legislative  history  to 
the  1980  Act  malces  clear  that,  once 
again.  Congress  was  giving  FCUs  parity 
regarding  powers  and  accounts  offered 
by  other  financial  institutions.  S.  Rep. 

No.  368,  96th  Cong.,  2nd  Sess.  2  and  8- 
9.  reprinted  in  1980  U.S.  Code  Cong.  & 
Ad.  News  236, 237  and  244.  (Senate  bill 
provided  for  "credit  unions  to  offer  the 
equivalent  of  interest  bearing  checking 
accounts."  and  stated.  "Like  NOW 
(negotiable  order  of  withdrawal) 
accounts  at  banlcs  and  savings  and  loan 
associations,  share  draft  accoimts  offer 
members  of  credit  unions  an 
opportunity  to  earn  interest  on  a 
savings>type  account  and  to  access  such 
accoimt  through  draft  instrummits, 
which  are  the  functional  equivalent  of  a 
chedi."). 

The  Board  believes  that  the 
Congressional  intent  of  the  1970, 1974. 
1977  and  1980  Acts  in  authorizing 
credit  unions  to  offer  share  certificate 
accounts  was  to  permit  credit  unions  to 
offer  a  product  equivalent  to  certificates 
of  deposit  offarea  by  banks  and  thrifts. 
Congress  also  gave  credit  unions 
authority  to  issue  certificato  accounts  to 
assist  m^bersin  saving,  to  promote 
stability  of  the  credit  union  movement’s 
share  base,  to  assist  the  savings  rate  of 
the  national  economy,  to  rew^  credit 
unions  for  serving  tlm  "saver  of  small 
means”  and  those  not  served  by  other 
financial  institutions,  to  endile  dredit 
unions  to  compete  in  die  modem 
financial  services  mariietplace.  and  to 
enable  credit  unions  to  offer  more  credit 
and  SOTvices  to  members. 

The  Board  also  finds  support  for  this 
position  in  the  common  meaning  of  the 
term  "certificate  of  deposit."  A 
certificate  of  deposit  is  a  "document 
evid^icing  existence  of  a  time  deposit." 
Black’s  Law  DicUonary  (5th  ed..  1979). 
Twm  share  accounts  axe  a  form  of  "time 
deposits,”  as  that  term  is  defined  in 
Regulation  D  by  the  FRB.  12  CFR 
204.2(c)(1).  The  cardinal  power  of  FCUs 
since  the  enactment  of  the  FCU  Act  in 
1934  has  always  been  "to  make 
contracts”  12  USC  1757(1).  This  power, 
in  conjunction  widi  the  share  certificate 
authority,  gnmt  credit  unions  die  idiility 
to  set  contract  rates  for  share  certificate, 
and  indeed,  all  term  share  accounts.  To 
hold  otherwise  would  contravene  the 
FCU  Act  and  common  sense. 

If  credit  unions  could  not  set  contract 
rates  for  term  share  accounts  with  their 
lockad-in,  genmady  higher  than  regular 
share  account  rates,  members  would 
have  little  incentive  to  maintain  such 
accounts  in  credit  unions.  This  could 
well  lead  to  a  flight  of  capital  horn 


credit  unions  and  resulting  detriment  to 
the  entire  credit  imion  movement. 
FurdiOTmore,  member  confidence  would 
be  seriously  eroded  by  credit  unions’ 
failure  to  meet  a  specified,  written 
obligation,  despite  any  disclaimer  of 
guaranteed  rates. 

fa  NCUA’s  experience,  even  educated 
credit  union  members  equate  credit 
union  certificate  and  term  share 
accoimts  with  bank  and  thrift 
certificates  of  deposit.  Congress  and 
NCUA  have  encouraged  die  promotion 
of  credit  union  certificate  accounts.  See 
discussion  concerning  1970, 1974, 1977 
and  1980  Acts,  supra,  and  PiCUA 
Accounting  Manual  for  FCUs,  §  5160.2 
(“A  (FCU)  may  specify  in  advance  or 
contract  for  a  dividend  rate  on  any  type 
of  share  accoimt.”).  Many  credit  unions 
regularly  accrue  for  earnings  on 
certificate  accounts  in  the  same  manner 
as  the  accrual  of  interest  of  certificates 
of  indebtedness  or  other  notes  payable, 
a  practice  sanctioned  by  NCUA.  NCUA 
Accounting  Manual  for  FCUs,  §5160.2.1 
(“Whenever  a  dividend  rate  on  any  type 
of  account  is  specified  in  advance  or 
contracted  for,  dividend  expense  should 
be  accrued  monthly  or  at  the  end  of  the 
shortest  dividend  period  if  all  dividend 
periods  are  longer  than  mondily.”)  The 
language  used  in  the  model  share 
certificate  form  promoted  in  the  NCUA 
Accounting  Manual  for  FCUs  contains 
rates  certain  and  contractual  promises  of 
payment.  NCUA  Accounting  Manual  for 
FCUs,  NCUA  Form  FCU  107SCP, 

§§  5030.1  and  5150.6.  NCUA  clearly 
leaves  all  terms  and  conditions  on  share 
certificate  accounts,  including  "all 
matters  affecting  the  opening, 
maintaining  or  closing’  of  such 
accounts,  to  the  discretion  of  die  board 
of  directors  of  each  FCU.  12  CFR 
701.35(c). 

In  summation,  the  Board  believes  that 
credit  unions  are  able  to  set  contract 
rates  for  term  share  accounts.  This 
determination  is  in  accord  with  the 
1970, 1974, 1977,  and  1980  Acts.  NCUA 
Rules  and  Regulations,  NCUA  policy, 
and  common  sense.  The  Board  finds 
that  any  changes  madam  die  final  part 
707  from  the  proposed  part  707 
resulting  from  this  determination  stem 
from  cr^t  union  uniqueness  and  the 
limitations  upon  which  dividends  are 
paid,  fa  addition,  die  board  finds  that  it 
may  treat  term  share  accounts 
differently  based  upon  its  authority 
under  section269(a)(3)  of  TISA  to 
contain  such  classifications, 
diffendations,  or  other  provisions,  and 
to  provide  for  sudi  adjustments  and 
exc^itions  for  any  dess  of  accounts  as, 
in  the  judgment  of  the  agency,  are 
necessary  and  proper  to  carry  out  the 
purposes  of  TISA,  to  prevent 


circumvention  or  evasion  of  the 
requirements  of  USA,  and  to  facilitate 
compliance  with  the  requirements  of 
TISA.  12  USC  4308(aU3). 

For  these  reasons,  the  final  rule  does 
not  require  a  disdosure  on  the  nature  of 
dividends  for  term  share  accounts.  For 
the  same  reasons,  the  final  rule  treats 
dividend-bearing  term  share  accounts 
like  interest-bea^g  accounts  in  terms 
of  dividend  rate  and  annual  percentage 
yield  disdosures.  See  discussions  in 
supplementary  information  concerning 
§  7Q7.4(a)(2)(ii)  (disclosures  on  request). 

§  707.4(b)(l)(i)  (content  of  advertising 
disclosures),  and  § 707.8(c)(2) 
(advertising). 

Paragraph  (f)(1) — Rounding 

The  Board,  like  the  FRB,  believes  that 
annual  pOTcentage  yields  should  be 
shown  to  two  decimal  places  and 
rounded  to  the  nearest  one-hundredth  of 
one  percent  (.01%).  ff  a  credit  union 
calcidated  an  armual  percentage  yield  to 
be  5.644%,  it  would  be  round^  down 
and  shown  as  5.64%;  5.645%  would  be 
rounded  up  and  disclosed  as  5.65%. 

The  Board  believes  that  rounding  all 
yields  to  two  decimal  places  will  assist 
members  in  comparing  rates.  The  same 
rule  applies  ta  the  annual  percentage 
yidd  and  the  annual  percMitage  yield 
earned.  Three  commenters  supported 
this  approach;  two  commenters  opposed 
it.  The  Board,  for  the  reasons 
enumerated  herein,  and  to  maintain 
parity  with  Efegulation  DD,  chooses  to 
adopt  the  FRB’s  rounding  rules. 

Tne  same  rule  is  provided  for 
rounding  dividend  (or  interest,  if 
applicable)  rates.  The  Board  believes 
that  this  will  enhance  members’  ability 
to  compare  accounts.  For 
advertisemmits,  the  dividend  rate  must 
also  be  rounded  to  the  neatest  one- 
hundreth  of  one  percent  point  (.01%) 
and  expressed  to  two  dedmal  places. 

For  example,  if  a  credit  union’s 
dividend  rate  is  5.344%,  that  figure 
would  be  roimded  down  and  shown  in 
an  advertisement  as  5.34%;  5,345% 
would  be  rounded  up  and  disclosed  as 
5.35%.  This  parallels  the  rule  adopted 
for  the  annu^  percentage  yield.  The 
Board  believes  that  figures  shown  to  two 
decimal  places  in  advertisements  will 
as«st  consumers  in  successfolly 
comparing  the  rates  ef  competing 
depository  institutions.  Wi^out  such  a 
rule  a  credit  union  with  a  dividend  rate 
of  5.45%  could  advwtise  and  discloses 
rate  of  5.5%,  the  same  rate  advertised 
and  disclosed' by  another  institution 
with  an  interest  rate  of  5.50%.  The 
Board  believes  this  would  hinder 
members’  ability  to  compare  accounts. 
The  dividend  rate  also-  must  be  shown 
to  two  decimal  places  in  account 
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disclosures.  At  the  credit  union’s 
option,  the  dividend  rate  may  be  shown 
with  greater  specihcity  (more  than  two 
decimal  places)  in  account  disclosures, 
in  order  to  allow  the  use  of  the  exact 
anticipated  or  declared  rate. 

The  Board  notes  that  it  has  deleted 
the  last  sentence  of  the  proposed  rule 
language  regarding  rounding  of 
dividend  rates  for  advertisements,  and 
in  its  place  inserted  a  sentence  parallel 
to  the  last  sentence  in  the  equivalent 
Regulation  DD  provision,  “For  account 
disclosures,  the  dividend  rate  may  be 
expressed  to  more  than  two  decimal 
places.”  The  sentence  replaced  was 
fashioned  from  FRB  language  in  the 
proposed  Regulation  DD’s  appendix  A. 
The  FRB  moved  the  language  forward  to 
§  230.6(0(1)  only  in  the  final  rule.  This 
change  makes  the  NCUA  and  FRB 
provisions  comparable. 

Paragraph  (0(2) — Accuracy 

The  Board  adopts  a  tolerance  of  V20  of 
one  percentage  point  (.05%)  for  the 
accuracy  of  the  annual  percentage  yield. 
If  the  annual  percentage  yield  disclosed 
is  not  more  than  one-twentieth  of  one 
percentage  point  (.05%)  above  or  below 
the  actual  annual  percentage  yield  as 
determined  in  accordance  with 
appendix  A,  no  violation  of  TISA  or  part 
707  has  occurred.  The  same  rule  applies 
to  the  annual  percentage  yield  and  ^e 
annual  percentage  yield  earned.  Three 
commenters  supported  this  approach; 
two  commenters  wanted  the  tolerance 
expanded  to  Vs  of  1  percentage  point 
above  or  below  the  annual  percentage 
yield  (which  would  adopt  ^e  tolerance 
standards  of  Regulation  Z,  12  CFR 
226.14(a)(open-end)  and 
226.22(a)(2)(closed-end)).  The  Board,  for 
the  reasons  enumerated  herein,  adopted 
the  Regulation  DD  tolerance  standard. 

The  tolerance  is  designed  to  take 
account  of  inadvertent  errors.  By 
adopting  the  tolerance,  the  Board  does 
not  intend  to  sanction  intentional 
misstatements  of  the  annual  percentage 
yield.  Credit  unions  may  not  purposely 
incorporate  the  tolerance  as  part  of  their 
calculations.  Thus,  the  amount  of  the 
tolerance  could  not  be  routinely  added 
in  when  calculating  the  annual 
percentage  yield  to  be  disclosed.  No 
corresponding  tolerance  is  provided  for 
the  dividend  rate.  The  dividend  rate 
offered  on  accounts  is  chosen  by,  and 
therefore  known  to,  credit  unions  and 
involves  minimal  risk  of  calculation 
error.  Further,  the  Board  believes  the 
Congress  intended  members  to  receive  a 
disclosure  of  the  precise  dividend  rate 
paid  on  the  account.  The  Board 
therefore  believes  that  adopting  a 
tolerance  for  the  dividend  rate  is  not 
appropriate. 


Section  707.4 — Account  Disclosures 

The  statute  requires  credit  imions  to 
maintain  an  “account  schedule”  that  is 
provided  to  members  or  potential 
members  before  an  account  is  opened, 
and  imder  certain  other  circumstances. 
Following  the  FRB  lead,  the  rule  uses 
the  more  general  and  commonly 
understood  terminology  of 
“disclosures”  (rather  than  schedule)  in 
connection  with  the  information 
required  to  be  provided  to  members. 

The  Board  would  like  to  note  that  many 
of  the  TISA  disclosure  requirements 
were  already  recommended  for  FCUs  by 
NCUA  in  §5150.7  of  NCUA’s 
Accounting  Manual  for  FCUs.  NCUA 
has  long  been  at  the  forefront  of 
voluntary  account  disclosures  for  credit 
unions,  and  has  noted  widespread 
compliance  with  these  suggested 
voluntary  account  disclosures  by  FCUs. 

The  Board  also  acknowledges  the 
efforts  of  the  state  credit  union 
regulators  in  this  field,  and  the  efiorts  of 
national  trade  associations  and  state 
leagues  with  voluntary  truth  in  savings 
programs.  Comment  was  requested 
regarding  how  NCUA  could  best  access 
existing  voluntary  truth  in  savings 
programs  to  boost  compliance  with  part 
707.  The  Board  has  considered  the 
suggestions  received,  but  believes  that 
no  determination  can  be  made  imtil  the 
rule  is  effective  and  actual,  as  opposed 
to  potential,  compliance  issues  arise. 

Paragraph  (a) — Delivery  of  Account 
Disclosures 

Paragraph  (a)(1) — Account  Opening 

Sebtion  266  of  TISA  requires  account 
disclosures  to  be  provided  before  an 
account  is  opened  or  a  service  is 
rendered.  TISA  also  allows  the 
disclosures  to  be  sent  within  10  days  of 
“the  initial  [deposit]”  if  the  member  is 
not  physically  present  when  the 
[deposit]  is  accepted  and  the  disclosures 
have  not  been  provided  previously.  To 
simplify  the  timing  rules,  the  proposed 
regulation  applied  the  10-day  rule  to  the 
provision  of  services,  as  well  as  to 
opening  accounts,  and  defined  the 
period  as  10  business  days  rather  than 
calendar  days.  The  final  rule  changes 
these  time  periods  to  20  calendar  days, 
for  the  reasons  discussed  in  the 
supplementary  information  for  §  707.2 
(see  “Deletion  of  term  ‘business  day’  ”). 

TISA  suggests  that  credit  unions  are 
required  both  to  “maintain”  a  schedule 
and  to  provide  it  to  members  in 
designated  circumstances.  The  Board 
believes  that  by  providing  disclosures  as 
required  by  TISA  and  the  regulation, 
cr^it  unions  satisfy  the  statutory 
requirement  to  maintain  a  schedule. 
Thus,  the  regulation  would  not  place  a 


duty  on  credit  unions  to  maintain 
schedules  or  disclosures,  but  does 
impose  a  duty  to  deliver  the  disclosures 
in  the  necessary  circumstances. 

If  an  account  is  opened  or  a  service  is 
requested  by  means  such  as  telephone, 
wire  transfer,  or  mail,  the  account 
disclosures  must  be  mailed  or  delivered 
within  20  calendar  days  of  the  time  the 
account  is  opened  or  service  is 
provided.  This  timing  rule  would  apply, 
for  example,  if  a  member  opens  a  term 
share  account  by  mailing  in  the  funds. 
Credit  unions  would  comply  with  the 
provision  if  the  account  disclosures  are 
mailed  or  delivered  to  the  member  at 
the  address  shown  on  the  records  of  the 
credit  union.  The  FRB  uses  the  business 
day  method  in  the  final  Regulation  DD. 
The  Board  requested  comments  on 
whether  this  provision  should  use 
business  or  calendar  days  in  computing 
the  10-day  time  period,  and  stated  that 
it  was  particularly  interested  in 
comments  on  how  this  timing  rule 
would  affect  small,  handposting, 
nonautomated  credit  unions.  In 
response  to  the  comments  received  on 
this  issue  and  on  the  definition  of 
“business  day”  (see  supplementary 
information  for  §  707.2)),  the  final  rule 
uses  20  calendar  days. 

TISA  states  that  tiisclosures  need  not 
be  provided  to  the  absent  member  if 
they  were  previously  provided.  The  FRB 
did  not  impose  any  staleness  time 
period,  believing  such  a  provision  to  be 
of  limited  utility  to  financial  institutions 
due  to  tlf^burden  of  confirming  receipt 
of  prior  disclosures  by  the  consumer 
and  a  lack  of  any  changes  in  such  ^ 
previously  sent  disclosures.  The  FRB 
also  concluded  that  rollover  term  share 
accounts  were  not  new  accounts 
requiring  new  account  disclosures.  In 
addition,  the  FRB  holds  that  acquiring 
accounts  fiom  other  financial 
institutions  through  either  acquisition 
or  merger  does  not  trigger  the  disclosure 
rules  of  Regulation  DD,  unless  there  are 
changes  in  the  terms  that  must  be 
disclosed.  The  Board  has  followed  the 
FRB  on  these  issues. 

Paragraph  (a)(2) — Requests 

Paragraph  (a)(2)(i).  TISA  requires  that 
the  account  disclosures  be  made 
available  to  “any  person”  upon  request. 
The  proposal  differed  fi'om  TISA  and 
from  the  FRB’s  Regulation  DD  in  that  it 
required  credit  unions  to  make  such 
disclosures  available  only  to  members 
or  potential  members  (see  §§  707.2  (q) 
and  (u).  and  supplementary  information 
thereto).  The  Board  believes  that  this 
difference  is  warranted  by  the  imique 
nature  of  credit  \mions,  in  that  credit 
unions  may  only  provide  accounts  to 
their  mem^rs  (and,  in  some  cases,  to 
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other,  limited  classes  of  persons  or 
entities).  The  commenters  said  that 
credit  unions  should  not  have  to  make 
disclosures  to  nonmembers.  Some  were 
concerned  that  giving  disclosures  to 
nonmembers  would  violate  the 
regulation.  The  final  rule  clarifies  that 
credit  unions  may,  if  they  choose,  give 
disclosrires  to  nonmembers.  See 
supplementary  information  regarding 
§  707.2(u)  on  "potential  members.” 

As  noted  in  tne  preamble  to  the 
proposed  regulation,  nonmembers  may 
be  joint  accountholders.  See 
supplementary  information  regarding 
§  707.2(q)  on  “member.”  Nonmembers 
may  also  deposit  funds  in  low-income 
designated  FCUs,  and  some  state- 
chartered  credit  unions  are  authorized 
to  offer  various  accounts  to 
nonmembers.  For  USA  disclosure 
purposes,  these  persons  will  be 
included  as  members. 

With  the  exception  of  the  difference 
just  discussed,  this  section  is  adopted 
from  Regulation  DD.  The  regulation 
requires  credit  unions  to  mail  or  deliver 
the  disclosures  within  a  reasonable  time 
following  receipt  of  a  member’s  or 
potential  member’s  oral  or  written 
request.  Some  FRB  commenters  objected 
to  the  proposed  duty  to  “mail  or 
deliver”  disclosures;  instead,  they  urged 
that  the  regulation  use  the  statutory 
phrase  to  “make  available”  disclosures 
upon  request  and  allow  institutions  to 
merely  keep  disclosures  in  their  offices 
or  branches  for  consumers  to  pick  up  in 
person.  The  FRB  concluded,  and  Board 
believes,  that  the  purposes  of  TISA 
would  not  be  furthered  if  consumers 
were  required  to  visit  branches  to  obtain 
information  about  an  account;  merely 
making  the  disclosures  available  in  an 
office  or  branch  is  not  adequate. 
Convenient  access  to  account 
disclosures  is  essential  to  comparison 
shopping  and  in-person  visits  are  not 
always  possible.  The  FRB,  and  the 
Board,  believe  that  the  Congress 
contemplated  that  institutions  would 
have  the  duty  to  actually  get  account 
information  to  consumers  who  request 
it.  Thus,  the  regulation  requires  credit 
unions  to  mail  or  deliver  account 
disclosures  upon  request  if  the  requester 
is  not  at  the  credit  union  when  the 
request  is  made.  Although  the  Board, 
like  the  FRB,  declines  to  set  an  absolute 
deadline  for  responding  to  such  a 
request,  the  Board  believes  that  twenty 
calendar  days  would  be  a  reasonable 
time. 

The  Board  agrees  with  the  FRB  that  a 
credit  union  would  not  have  a  duty  to 
provide  account  disclosures  if  a  member 
or  potential  member  merely  asks  about 
current  rates  for  an  account.  For 
example,  the  common  practice  of 


telephone  inquiries  about  rates  and 
yields  on  certificates  would  not  trigger 
a  duty  to  send  disclosures  to  the  caller — 
so  long  as  the  member  or  potential 
member  does  not  ask  for  such 
information  to  be  sent.  However,  the 
duty  is  triggered,  if,  in  the  course  of 
inquiring  about  an  account,  a  consumer 
asks  for  written  information  to  be 
provided.  This  provision  would  also 
govern  requests  for  account  disclosures 
by  existing  consumer  accountholders. 

The  FRB  carved  an  exception  for 
repeat  callers  who  make  numerous 
requests  for  disclosures  for  the  same 
account.  If  the  disclosures  have  already 
been  sent,  and  those  disclosures  remain 
accurate,  no  further  disclosures  need  be 
sent.  The  FRB  also  made  an  exception 
if  the  consumer  requests  disclosures  on 
a  particular  account  type  (such  as 
checking  accounts),  as  opposed  to  a 
particular  account  product  (such  as  the 
institution’s  “Premium  Checking 
Account”).  In  this  event,  the  institution 
may  provide  disclosures  for  any  one  or 
all  of  its  checking  account  products.  In 
any  event,  the  F^  does  not  require 
account  disclosures  for  accounts  no 
longer  actively  offered  by  an  institution, 
such  as  if  passbook  accounts  have  been 
discontinued,  or  special  accounts 
acquired  fi-om  a  predecessor  institution 
in  a  merger  are  limited  only  to  those 
consumers  holding  them  at  the  time  of 
the  merger.  The  Board  follows  the  FRB 
on  these  issues. 

Paragraph  (a)(2)(ii).  Disclosures  must 
be  accurate  when  sent  to  the  member  or 
potential  member.  The  FRB  requires 
that  institutions  specify  an  interest  rate 
and  annual  percentage  yield  that  were 
offered  within  the  most  recent  seven 
calendar  days;  state  that  the  rate  and 
yield  are  accurate  as  of  an  identified 
date;  and  give  a  telephone  number 
consumers  may  call  to  obtain  current 
rate  information.  For  interest-bearing 
accounts,  the  Board  has  followed  the 
FRB’s  rule.  The  final  rule  differs  ft'om 
the  proposal  in  that  it  treats  dividend- 
bearing  term  share  accounts  like 
interest-bearing  accoimt,  rather  than  like 
other  dividend-bearing  accoimts. 

In  the  preamble  to  the  proposed  rule, 
the  Board  requested  comments  on 
whether  credit  unions  making 
disclosiures  on  dividend-bearing 
accounts  should,  instead  of  stating  the 
dividend  rate  and  annual  percentage 
yield  available  within  the  most  recent 
seven  calendar  days,  state  the  dividend 
rate  paid  on  the  particular  type  of 
accoimt  in  question  as  of  the  last 
di\ddend  declaration  date.  In  response 
to  comments  received,  the  final  ^e  has 
been  changed  to  provide  for  different 
dividend  rate  and  annual  percentage 
yield  disclosures  for  different  classes  of 


accounts.  For  dividend-bearing  accounts 
other  than  term  share  accounts,  a  credit 
union  may  state  either  the  dividend  rate 
and  annual  percentage  yield  as  of  the 
last  dividend  declaration  date,  the 
prospective  dividend  rate  and  annual 
percentage  yield,  or  both.  As  noted 
above,  dividend-bearing  term  share 
accounts  are  treated  like  interest-bearing 
accounts  (see  preceding  paragraph).  For 
a  more  complete  explanation  of  these 
changes,  refer  to  the  discussion  of 
"Disclosure  of  dividend  rate  and  annual 
percentage  yield"  under  the 
supplementary  information  for 
§  707.3(e). 

The  FRB  also  allows  institutions  to 
describe  a  term  share  account’s  maturity 
as  a  term  such  as  “1  year”  or  “6 
months,”  rather  than  a  specific  date, 
such  as  “November  1, 1995,”  since  the 
actual  date  will  not  be  known.  The 
proposed  rule  followed  the  FRB,  but  the 
Board  requested  comment  on  whether 
this  approach  would  work  for  credit 
unions,  given  the  limitations  on  the 
setting  of  dividends.  Two-thirds  of 
commenters  favored  this  section  of  the 
rule  as  proposed.  However,  a  number  of 
commenters  preferred  to  state  the 
maturity  as  a  date.  The  final  rule  gives 
credit  unions  the  option  of  stating  a 
term  or  a  date. 

Paragraph  (b) — Content  of  Account 
Disclosures 

Paragraph  (b)(1) — Rate  Information 

Paragraph  (b)(l)(i) — Annual  Percentage 
Yield  and  Dividend  Rate 

Credit  unions  must  disclose  the 
annual  percentage  yield,  using  that 
term,  computed  in  accordance  with 
Appendix  A,  Part  I.  Credit  unions  must 
also  disclose  the  dividend  rate,  using 
that  term,  and  would  be  permitted  to 
use  the  term  “annual  percentage  rate”  in 
addition  to  the  dividend  rate.  (See  the 
discussion  in  the  supplementary 
information  accompanying  §§  707.2  (c) 
and  (1)  regarding  the  proposal  to  use 
standardized  terminology  for  these 
figures.)  The  final  rule  provides  for 
different  dividend  rate  and  annual 
percentage  yield  disclosures  for 
different  classes  of  accounts.  For 
dividend-bearing  accounts  other  than 
term  share  accounts,  the  credit  union 
may  disclose  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date,  a  prospective 
rate  and  yield,  or  both.  For  interest- 
bearing  accounts  and  for  dividend- 
bearing  term  share  accoimts,  the  credit 
union  would  disclose  the  actual  interest 
(dividend)  rate  and  annual  percentage 
yield.  For  an  explanation  of  the 
treatment  of  dividend-bearing  term 
share  accounts,  refer  to  the  discussion  of 
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“IXscJosure  of  dividend  rate  and  annual 
percentage  yieldt’  in  the  supplementary 
information  for  §  707.3(e). 

Credit  imions  must  also  disclose  the 
period  of  time  the  prospective  dividend 
rate  ¥rill  be  in  effect  fw  fixed-rate 
accounts.  As  discussed  previously,  this 
statement  atiti  as  a  pro)ection  of 
dividends  only,  and  as  a  good  faith 
estimate  of  the  dividend  rate  to  be 
declared  at  the  end  of  a  dividend 
period.  The  disclosure  required  by 
subsection  (b)(8)  of  this  section 
reinforces  this  fact,  and  protects  credit 
unions  in  the  event  that  the  credit  union 
is  not  in  a  position  of  properly  paying 
the  prospective  dividend  rate.  This 
fluidity  in  rate  is  peculiar  to  credit 
unions,  and  is  not  changed  by  USA. 

This  section  requires  cr^it  unions  to 
state  the  length  of  tinre,  if  any,  the  credit 
union  anticipates  that  this  rate  will 
continue  to  be  paid  after  the  account  is 
ojjened.  Because  of  the  problems 
associated  with  this  area,  the  Board 
strongly  advises  credit  unions  to  make 
all  share  and  share  draft  accounts 
variable-rate  accounts.  This  would  also 
obviate  the  need  for  a  change  in  terms 
notice  for  any  rate  decreases.  See 
supplementary  information  regarding 
§  707.5(a)(2)(i). 

For  fixed-rate,  interest-bearing  term 
share  accounts  at  state-chartered  credit 
unions,  and  for  fixed-rate,  dividend 
bearing  term  share  accoimts,  disclosure 
of  a  maturity  date  satisfies  this 
requirement  Fixed-rate,  interest-bearing 
accounts  other  than  term  share  accounts 
could  disclose  a  date,  a  period,  or^ 
include  a  statement  that  the  rate  will  be 
in  effect  for  at  least  30  days.  Even  if  a 
credit  union  offering  such  accoimts 
retains  the  ability  to  increase  a  rate 
without  giving  prior  notice,  it  should 
disclose  that  me  initial  rate  will  be  in 
effect  for  at  least  30  days.  Any  rate 
increase  following  delivery  of 
disclosures  is  not  an  event  that  would 
make  the  account  disclosures  incorrect. 

Some  FRB  commenters  asked  for 
clarification  of  several  issues  relating  to 
the  disclosure  of  the  interest  rate  and 
annual  percentage  yield.  Some  of  these 
institutions  asked  for  guidance  about 
how  accurate  their  disclosures  must  be 
when  their  agreements  permit  changes 
as  frequently  as  daily  in  the  rate  and 
yield  paid.  Some  suggested  that 
institutions  be  permitted  to  provide  a 
recently  available  rate,  along  with  a 
telephone  number  the  consumer  could 
call  for  current  rates.  The  Board 
believes,  as  does  the  FRB,  the  most 
current  rate  and  yield  information  must 
be  provided  to  consumers  who  are 
opening  new  accounts.  The  Board 
believes  the  Congress  did  not  intend  for 
credit  unions  to  disclose,  for  example,  a 


recent  dividend  rate  of  5.00%  if  in  fact 
the  credit  union  is  offering  a  4.75% 
dividend  rate  on  the  day  the  member  or 
potential  member  opens  the  account. 
However,  recmt  rates  and  yields  that 
are  updated  at  least  weekly  may  bo 
provided  to  members  and  potential 
members  who  have  merely  requested 
information  on  an  account.  As 
mentioned  previously,  credit  unions 
may  use  inserts  or  rate  sheets  in 
combination  with  their  other 
disclosures  to  state  current  dividend 
rates  and  annual  percentage  yields,  but 
credit  unions  must  make  clear  in  the 
account  disclosures  which  rates  and 
yields  apply  to  the  account  for  which 
disclosures  are  being  given.  (See 
discussion  of  design  requirements  in  the 
supplementary  information  in 
§  707.3(a),  above.) 

If  a  c^it  union  sets  a  minimum 
balance  to  earn  dividends,  for  example 
$400,  the  credit  union  would  not  have 
to  state  that  the  annual  percentage  yield 
is  0%  for  those  days  the  balance  in  the 
account  drops  below  $400.  Similarly,  a 
disclosure  of  0%  is  not  required  for 
credit  unions  that  use  the  average  daily 
balance  method,  if  the  member  fails  to 
meet  the  minimum  balance  required  for 
the  period.  The  Board  believes  that,  in 
light  of  the  disclosures  about  minimum 
balance  requirements,  members  will 
readily  understand  that  dividends  are 
not  earned  if  a  minimum  balance  is  not 
maintained,  and  the  rule  simplifies 
disclosures  for  both  credit  unions  and 
their  members. 

In  the  case  of  stepped-rate  accounts, 
each  dividend  rate  and  the  period  of 
time  each  will  be  in  effect  should  be 
provided.  For  example,  if  a  credit  union 
offered  a  1-year  certificate  with  a 
dividend  rate  of  5.00%  for  the  first  six 
months  and  5.50%  for  the  second  six 
months,  it  would  disclose  both  dividend 
rates,  the  corresponding  annual 
percentage  yield  (5.39%,  assuming 
dividends  are  compoimded  daily),  and 
the  fact  that  each  dividend  rate  would 
be  in  effect  for  successive  six-month 
periods.  A  credit  union  offering  tiered- 
rate  accoimts  would  disclose  each 
dividend  rate  along  with  the 
corresponding  annual  percentage  3deld 
(or  range  of  annual  percentage  yields,  if 
appropriate)  for  that  specified  balance 
level.  For  example,  if  a  credit  unicm 
pays  a  5.00%  dividend  rate  for  balances 
below  $1,000  and  a  5.50%  dividend  rate 
for  balances  $1,000  or  above,  both  rates 
would  have  to  be  provided,  as  well  as 
the  annual  percentage  yields  that  would 
apply  to  the  account.  (See  appendix  A 
for  the  calculation  of  ^e  annual 
percentage  yields  for  stepped-rate  and 
tiered-rate  accounts.)  In  the  event  the 
initial  rate  offered  on  a  variable-rate 


account  is  higher  than  the  rate  that 
would  be  otherwise  paid  on  the 
account,  such  as  a  premium  rate  paid 
for  the  first  90  days,  sudb  accounts 
would  be  considered  stepped-rate 
accounts  and  the  annual  pocentage 
yield  would  be  figured  according  to  the 
rules  in  appendix  A. 

Paragraph  (b){l)(ii) — Variable  Fates 

TISA  does  not  expressly  require 
specific  additional  disclosures  for 
variable-rate  accounts.  (See  the 
supplemental  information  to  §  707.2{z), 
where  a  variable-rate  account  is 
defined.)  Sections  264(d)  and  265(2)  of 
TISA,  however,  recognize  that  specific 
disclosures  may  be  needed  for  variable- 
rate  accounts.  The  Board,  like  the  FRB, 
requires  certain  basic  information  about 
a  variable-rate  feature  in  the  account 
disclosures.  These  disclosures  are 
similar  to  the  abbreviated  variable-rate 
requirements  for  open-end  credit  found 
in  Regulation  Z.  No  comments  were 
received  on  this  disclosure.  The  Board, 
like  the  FRB,  believes  that  the  required 
information  about  a  variable-rate 
account  needs  to  be  disclosed  initially, 
particularly  since  members  will  not 
receive  change  in  terms  notices  if  the 
rate  is  later  decreased.  (See 
§707.5(aK2)(i).) 

First,  credit  unions  offering  variable- 
rate  accounts  are  required  to  state  that 
the  dividend  rate  and  annual  percentage 
yield  may  change.  Second,  they  must . 
explain  how  the  dividend  rate  is 
determined.  For  example,  if  the 
dividend  rate  is  tied  to  the  1-year 
Treasury  bill  plus  or  minus  a  specified 
margin,  the  index  must  be  clearly 
identified  and  the  specific  margin 
stated.  A  credit  union  that  contractually 
reserves  the  right  to  change  rates  and 
does  not  tie  changes  to  an  index  would 
disclose  that  rate  changes  are  solely 
within  the  credit  union’s  discretion. 
Third,  credit  unions  are  also  required  to 
explain  the  fiequency  with  which  the 
dividend  rate  may  change.  For  example, 
if  the  credit  union  retains  the  right  to 
diange  the  rate  on  a  weekly  or  monthly 
basis  to  reflect  the  dividend  period,  that 
would  be  stated.  Credit  imions  that 
reserve  the  right  to  change  rates  at  any 
time  would  state  that  fact. 

Lastly,  if  the  account  agreement 
places  any  limits  on  the  amount  the 
dividend  (or  interest)  rate  will  change  at 
any  one  time  or  for  any  period,  that 
would  be  stated.  For  example,  for 
interest-bearing  accounts,  if  the  credit 
union  places  a  floor  or  ceiling  on  rates 
or  provides  that  a  rate  may  not  decrease 
or  increase  more  than  a  specified 
amount  during  any  time  period,  that 
would  be  disclosed.  A  credit  union  may 
describe  a  floor  or  ceiling  as  a  specific 
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rate  (for  example,  “yoiir  interest  rate 
will  always  be  at  least  3%)  or  by 
explaining  how  the  limitation  operates 
(for  example,  "your  interest  rate  will 
never  drop  lower  than  200  basis  points 
below  the  interest  rate  initially 
disclosed  to  you.").  For  dividend* 
bearing  accounts,  the  nature  of  credit 
union  accounts  is  disclosed  in 
§  707.4(b)(8),  which  disclosure  also 
suffices  for  this  provision.  If  there  are  no 
limitations  placed  on  rate  changes, 
credit  unions  may,  but  need  not. 
disclose  that  fact. 

The  regulation  refers  to  the  dividend 
rate  rather  than  the  annual  percentage 
yield  in  discussing  the  variable-rate 
disclosures.  The  Board  believes  this  is 
more  accurate  since  changes  in  the 
annual  percentage  yield  derive  from 
changes  in  the  dividend  rate. 

Paragraph  (b)(2) — Compounding  and 
Crediting 

Paragraph  (b)(2)(i) — Frequency 

The  final  regulation  requires  credit 
unions  to  disclose  the  frequency  with 
which  dividends  are  compounded  and 
credited,  and  any  changes  in  either 
frequency  if  a  time  requirement  is  not 
met.  If  the  frequency  of  either  would 
change  if  the  member  does  not  meet  a 
minimum  time  requirement,  or  under 
any  other  circumstance,  such  fr^uency 
would  also  have  to  be  disclosed.  (See 
the  supplemental  information 
accompanying  §  707.7(c)  for  a 
discussion  of  crediting  practices.)  In 
addition,  the  dividend  period  applicable 
to  the  account  must  be  disclosed.  This 
is  a  change  from  the  proposed 
regulation.  The  Board  believes  that, 
with  the  changes  made  in  §§  707.6  (a) 
and  (b)(2),  and  to  appendix  A  regarding 
the  annual  percentage  yield  earned  and 
reporting  such  on  a  dividend  period 
basis  instead  of  a  statement  period  basis, 
this  information  assumes  more 
importance  and  must  be  disclosed  to 
members.  For  dividend  period 
disclosure,  a  specific  example  of 
frequency  must  be  disclosed.  See 
appendix  B.  Section  B-1,  c  regarding 
compoimding  and  crediting. 

FRB  commenters  asked  about  the 
degree  of  precision  required  to  describe 
crediting  and  compounding  practices. 
Descriptions  such  as  "quarterly”  or 
"monthly"  were  considered  adequate  by 
the  FRB.  The  FRB  also  decided  that 
irregular  crediting  and  compounding 
periods  such  as  if  a  cycle  is  cut  short  at 
year  end  for  tax  reporting  purposes  need 
not  be  disclosed.  The  Boi^  agrees  with 
these  positions,  and  hereby  adopts 
them. 


Paragraph  (b)(2)(ii) — Effect  of  Closing  an 
Account 

Section  264(c)(9)  of  TISA  requires 
credit  unions  to  provide  a  statement,  if 
applicable,  that  interest  that  has 
accrued,  but  not  been  credited  to  the 
account  at  the  time  of  a  withdrawal,  will 
not  be  paid  (or  credited)  due  to  the 
vrithdrawal.  Section  267  of  TISA 
requires  credit  imions  to  calculate 
dividends  and  interest  on  the  full 
amount  of  principal  in  the  account  each 
day  and  prohibits  calculation  methods 
such  as  tne  "low  balance"  method.  For 
the  reasons  set  forth  in  §  707.7,  the 
Board  believes  that  credit  imions  may 

Erovide  that  if  an  account  is  closed 
efore  dividends  or  interest  is  credited, 
the  credit  union  need  not  pay  dividends 
or  interest  that  has  accrued,  but  not 
been  credited,  on  the  account.  Thus, 
this  policy  should  be  disclosed,  if  it  is 
relevant.  This  position  is  in  accord  with 
the  FRB  in  Regulation  DD.  Similarly,  the 
Board  follows  the  FRB  position  in 
accepting  a  disclosure  of  an  early 
withdrawal  penalty  for  a  term  share 
account  that  encompasses  that  amount 
of  accrued,  but  uncredited,  dividends  or 
interest  when  all  funds  are  withdrawn 
before  maturity  as  satisfying  the 
requirements  of  this  provision. 

Paragraph  (b)(3) — Balance  Information 

Paragraph  (b)(3)(i) — Minimum  Balance 
Requirements 

This  provision  requires  credit  unions 
to  disclose  any  minimum  balance 
required  to  open  the  account,  to  avoid 
the  imposition  of  a  fee,  or  to  obtain  the 
annual  percentage  yield.  For  example,  if 
a  credit  union  provides  that  a  $3  fee  will 
be  assessed  if  the  average  daily  balance 
drops  below  $500,  that  provision  would 
have  to  be  disclosed.  As  a  credit  imion 
imiqueness  issue,  credit  union  members 
generally  cannot  maintain  an  accoimt 
until  they  have  paid  for  the  full  par 
value  of  a  share  of  the  credit  union.  For 
this  reason,  this  section  requires  that 
credit  unions  disclose  the  par  value  of 
a  share  necessary  to  become  a  member 
and  maintain  accoimts  at  the  credit 
union.  See  appendix  B,  Section  B-1, 

§  (d)  regarding  minimum  balance 
requirements. 

Credit  unions  also  have  to  describe 
the  method  they  use  to  determine  any 
minimum  balance.  The  explanation  of 
the  balance  computation  methods  can 
be  combined  with  the  disclosure  under 
paragraph  (b)(3)(ii)  if  the  methods  are 
the  same.  If  a  credit  imion  uses  different 
cycles  for  determining  minimum 
balance  requirements  for  purposes  of 
assessing  fees  and  for  paying  dividends 
or  interest,  the  credit  union  must 
disclose  the  specific  cycle  or  time 


period  used  for  each  purpose.  For 
example,  an  account’s  statement  cycle 
may  l^gin  on  the  15th  of  the  mon^  and 
that  period  is  used  for  dividend 
calculations.  However,  the  credit  union 
may  assess  fees  based  on  the  balance  in 
the  account  for  the  preceding  calendar 
month.  Credit  unions  may  assess  fees  by 
using  any  method  they  choose. 

If  fees  on  one  account  are  tied  to  the 
balance  in  another  account,  such 
provision  must  be  explained.  For 
example,  if  a  credit  union  ties  fees 
payable  on  a  share  draft  account  to  a 
minimum  balance  maintained  in  a 
regular  share  account  (or  a  combination 
of  the  share  draft  and  regular  share 
accounts),  the  share  draft  account 
disclosures  must  explain  that  fact  and 
how  the  balance  in  the  regular  share 
account  (or  in  both  accounts)  is 
determined.  The  fee  need  not  be 
disclosed  in  the  regular  share  account 
disclosures  if  the  fee  is  not  imposed  on 
that  account. 

Paragraph  (b)(3)(ii) — Balance 
Computation  Method 

Credit  imions  must  describe  the 
method  used  to  determine  the  balance 
on  which  dividends  are  paid.  (See 
discussion  of  §  707.7,  regarding 
permissible  balance  computation 
methods.)  Thus,  if  a  credit  union  uses 
the  daily  balance  method,  it  would  state 
that  it  uses  the  daily  balance  method 
and  could  describe  it  as  one  in  which 
dividends  are  computed  by  applying  a 
periodic  rate  to  the  principal  balance  in 
the  account  each  day.  If  it  uses  the 
average  daily  balance  method,  the  credit 
union  would  state  that  and  describe  the 
method  as  one  in  which  dividends  are 
computed  by  applying  a  periodic  rate  to 
the  average  balance  in  the  account  for 
the  period  or  cycle,  with  the  average 
balance  calculated  by  adding  the 
balance  in  the  account  for  each  day  of 
the  period  or  cycle,  and  dividing  that 
sum  by  the  number  of  days  in  the  period 
or  cycle. 

Tne  proposed  rule  included 
additional  disclosures  for  accounts  on 
which  dividends  are  calculated  on 
increments  of  par  value,  and  mandated 
specific  language  for  disclosures  on 
rollback  accounts.  The  final  rule  bans 
both  par  value  and  rollback  accounts, 
and  therefore  those  disclosures  have 
been  eliminated. 

Paragraph  (b)(3)(iii) — When  Dividends 
Begin  to  Accrue 

Section  707.7(c)  (which  appeared  as 
§  707.7(d)(1)  in  the  proposal)  requires 
credit  unions  to  begin  accruing 
dividends  on  accounts  no  later  than  the 
business  day  specified  in  section  606  of 
the  EFAA  and  its  implementing 
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Regulation  CC.  However,  credit  unions 
may  begin  to  accrue  dividends  earlier, 
such  as  the  day  a  noncash  deposit 
(typically  a  share  draft  or  check)  is 
received  by  the  credit  union.  FRS 
commenters  generally  considered  the 
information  to  be  important  for 
consumers  and  supported  the 
disclosure.  However,  many  were  unsure 
that  the  information  could  be  conveyed 
in  a  simple  and  effective  way  that 
consumers  would  readily  understand. 
For  example,  the  procedures  that 
institutions  follow  to  determine  when 
interest  must  b^n  to  accrue  under 
EIFAA  are  very  complex.  (See  12  CFR 
229.14  and  its  acccunpanying  FRB 
Official  Staff  Cmnmentary.)  Commenters 
were  concerned  that  considerable  detail 
would  be  required  and  that  the 
information  would  be  more  confusing 
than  helpful.  Others  stated  that 
consumers  might  not  understand 
general  industry  terms  to  describe  the 
balances  on  which  interest  begins  to 
accrue,  such  as  ’’ledger”  balance  to 
indicate  that  interest  begins  to  accrue 
the  day  a  noncash  deposit  is  received  by 
the  institution  and  “collected”  balance 
to  indicate  that  interest  begins  to  accrue 
no  later  than  the  business  day  required 
by  EFAA  and  Regulation  CC  Further, 
the  term  “collected  balance”  does  not 
have  a  uniform  meaning  within  the 
financial  services  industry. 

The  Board  agrees  with  the  FRB  that 
comparison  shopping  is  enhanced  if 
account  disclosures  reveal  basic 
differences  regarding  when  dividends 
begin  to  accrue  for  noncash  deposits. 
Therefore,  this  provision  requires  a  brief 
statement  on  when  dividends  and 
interest  begin  to  accrue  for  noncash 
deposits.  For  example,  credit  unions 
that  begin  to  accrue  dividends  pursuant 
to  EFAA  could  explain  that  dividends 
begin  to  accrue  no  later  than  the 
business  day  when  the  credit  union 
receives  credit  for  the  deposit.  Credit 
unions  that  begin  to  accrue  dividends 
the  day  a  noncash  deposit  is  received  by 
the  credit  union  could  state  that  fact. 

Finally,  some  FRB  commenters 
requested  that  descriptions  of  balance 
methods  under  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  of  this  section  distinguish 
balances  that  include  deposits  and  share 
additions  from  the  day  such  placement 
is  made  (described  as  “ledger  balance”) 
from  those  that  delay  inclusion 
(described  as  “collected  balance”). 
Given  the  additional  disclosures 
required  by  this  subparagraph  (3)(iii), 
the  regulation  does  not  reqmre 
instituticms  to  dehne  balance 
computation  methods  as  being  a  ledger 
or  collected  balance  method. 


Paragraph  (b)(4)— Fees 

USA  requires  disclosure  of  fees  that 
may  be  assessed  against  the 
“accountholder”  as  well  as  against  the 
account.  The  Board  believes  that  the 
wording  of  the  final  rule,  which  requires 
disclosure  of  all  fees  that  may  be 
assessed  in  connection  with  the 
account,  captures  the  same  informatitm 
required  by  TISA. 

IISA  requires  the  Board  to  specify,  in 
the  regulation,  which  fees  must  be 
disclosed.  Since  the  rule  requires  all 
fees  assessed  in  connection  with  the 
account  to  be  disclosed,  the  Board  has 
not  attempted  to  list  in  the  regulation 
every  fee  that  might  be  imposed.  The 
regulation  does  not  mandate 
terminology  for  fees,  and  the  Board  does 
not  believe  that  all  fees  could  be 
identified  by  name  in  the  regulation  in 
any  event.  Credit  unions  use  difierent 
names  to  describe  the  same  type  of  fee. 
For  example,  a  monthly  fee  imposed 
regardless  of  the  member’s  balance  or 
activity  might  be  identified  as  a 
"monthly  service”  fee,  a  “monthly 
maintenance”  fee',  or  simply  “monthly” 
fee.  However,  types  of  fees  that  may  be 
assessed  in  connection  with  an  account 
would  include  maintenance  fees  (such 
as  service  fees  and  dormant  account 
fees);  fees  related  to  deposits  or 
withdrawals,  whether  by  share  draft  or 
electronic  transfer  (such  as  per  share 
draft  fees,  fees  for  use  of  the  credit 
union’s  automated  teller  machines 
(ATMs),  fees  to  stop  payment  on  a  share 
draft  previously  issued,  and  fees 
associated  with  share  drafts  returned  for 
insufficient  funds);  fees  for  special 
account  services  (such  as  fees  for 
balance  inquiries  and  fees  to  certify 
share  drafts);  and  fees  to  open  or  close 
accounts  (other  than  early  wnthdrawal 
penalties  for  term  share  accounts,  which 
are  addressed  in  paragraph  (b)(6)(iii)  of 
this  section).  This  list  is  not  meant  to  be 
exhaustive  or  all-inclusive,  but  merely 
instructional  and  illustrative. 

The  FRB  permits  share  draft  or  check 
printing  fees  to  be  disclosed  in  a  variety 
of  ways:  By  disclosing  the  lowrest  price 
at  which  share  drafts  could  be 
purchased  and  indicating  that  higher 
prices  may  apply  for  the  initial  order 
and  for  reorders;  by  giving  a  range  of 
prices;  or  by  stating  that  prices  vary. 

The  Board  has  followed  die  FRB  in  this. 
Furthermore,  the  Board,  like  the  FRB, 
has  provided  an  exception  in 
§  707.S(a)(2)  from  the  requirement  to 
send  an  advance  notice  of  change  in 
terms  for  check  printing  fees,  whether  or 
not  the  fees  originate  with  a  third-party 
vendor. 

The  regulation  requires  credit  unions 
to  state  the  “conditions”  under  which 


the  fee  may  be  imposed.  The  Board 
believes  that  typi^ly  the  name  and 
description  of  the  fee  will  satisfy  this 
requirement.  For  example,  if  a  credit 
union  charges  a  $.25  fee  for  each  ATM 
withdrawral  from  an  account,  and 
describes  it  in  that  manner,  no  further 
information  need  be  provided. 

Fees  that  may  be  charged  to  a  member 
for  services  unrelated  to  the  account — 
and  that  would  be  assessed  against 
nonaccountholders — such  as  fees  to 
purchase  a  cashier’s  or  travelOT’s  dieck, 
to  lease  a  safe  deposit  box,  to  handle 
bond  coupon  redemption,  to  send  wire 
transfers,  to  photocopy  a  statement  of 
interest  earned  for  tax  purposes  (IRS 
Form  1099),  to  change  names  on  an 
account,  to  generate  a  midcycle  periodic 
statement,  or  to  wrap  loose  coins  are  not 
required  to  be  disclosed.  Such  fees  need 
not  be  disclosed  even  if  the  amount  of 
the  fees  differs  for  accountholders  and 
nonaccountholders. 

Under  the  final  rule  in  §  707.3(c),  if 
fees  required  to  be  disclosed  under  this 
section  are  also  required  to  be  disclosed 
under  Regulation  E  (12  CFR  205.7), 
compliance  with  the  disclosure 
requirements  of  Regulation  E  will  be 
deemed  to  be  in  compliance  with  this 
section.  For  example,  under  Regulation 
E  a  credit  union  issuing  access  devices 
must  disclose  fees  assessed  for 
transactions  at  its  own  ATMs,  but  is  not 
required  to  disclose  charges  assessed  by 
another  institution  for  the  use  of  an 
ATM  owned  by  the  other  institution. 
That  will  also  suffice  for  this  regulation. 
However,  this  regulation  covers 
situations  that  are  not  covered  by 
Regulation  E.  A  fee  assessed  for  an 
electronic  fund  transfer  that  is  not 
covered  by  Regulation  E  (for  example,  a 
transfer  of  funds  between  accoimts  held 
at  a  credit  union)  must  be  disclosed 
imder  this  section. 

Paragraph  (b)(5) — Transaction 
Limitations 

TISA  requires  credit  unions  to 
disclose  the  “terms  and  conditions 
•  *  *  and  account  restrictions” 
applicable  to  accounts.  The  Board 
believes  that  this  requires  credit  unions 
to  state  any  limitations  on  the  number 
or  amount  of  deposits  or  withdrawals, 
or  share  drafts  that  may  be  written  on 
an  account  for  any  time  period.  If  a 
credit  union  does  not  permit 
withdrawals  or  deposits  (for  example, 
for  a  term  share  account)  that  fact  would 
also  have  to  be  stated.  The  Board  also 
notes  that  applicable  Regulation  D 
disclosures,  and  for  FCUs,  the 
limitations  on  the  number  of  shares 
available  to  members  under  NCUA 
Standard  FCU  Bylaws,  Art.  Ill,  §  2,  and 
limitations  on  withdrawals  vmder 
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NCUA  Standard  FCU  Bylaws.  Art.  Ill, 
section  5(a),  must  also  ^  included  in 
disclosures  under  this  section. 

FRB  commenters  asked  for 
clarification  regarding  the  disclosure  of 
limitations  addressed  by  Regulation  E, 
and  the  following  clarification  is 
adopted  by  the  Board.  Regulation  E 
requires  disclosure  of  limitations  on  the 
frequency  and  amount  of  electronic 
fund  transfers  except  where 
confidentiality  is  essential  to  maintain 
the  security  of  the  electronic  fund 
transfer  system.  (See  12  CFR 
205.7(a)(4)).  Credit  unions  may  rely  on 
Regulation  E’s  disclosure  rules 
regarding  limitations  on  the  frequency 
and  amount  of  electronic  fund  transfers, 
including  security-related  exceptions  in 
complying  with  this  regulation.  If, 
however,  disclosures  are  required  under 
this  paragraph,  such  as  if  a  credit  union 
limited  the  number  of  transfers  from 
other  accounts  at  the  institution  each 
month,  the  fact  that  Regulation  E 
exempts  "intra-institutional  transfers” 
from  its  coverage  would  not  relieve  the 
credit  union  from  making  the  part  707 
disclosure. 

Paragraph  (b)(6) — Features  of  Term 
Share  Accounts 

Paragraph  (b)(6)(i) — Time  Requirements 

This  provision  requires  credit  unions 
to  state  any  time  requirement  for  term 
share  accounts  that  must  be  met  to 
obtain  the  annual  percentage  yield. 
Thus,  a  credit  union  would  state  the 
actual  maturity  date  for  term  share 
accounts.  A  term,  for  example  "six 
months”  or  "182  days,”  could  be  stated 
when  providing  disclosures  in  response 
to  generic  requests  by  members  or 
potential  members.  If  the  agreement 
provides  that  the  term  share  account 
may  be  redeemed  at  the  credit  union’s 
option  (a  "callable”  share  certificate,  for 
instance),  the  disclosure  must  state  the 
date  or  the  circumstances  imder  which 
the  credit  union  may  redeem  the 
account.  FRB  commenters  also  asked 
the  FRB  whether  the  maturity  date 
stated  on  the  certificate  would  satisfy 
this  disclosure  requirement.  The  Board, 
as  did  the  FRB,  believes  that  account 
disclosures,  including  those  for  term 
share  accoimts,  may  consist  of  more 
than  one  document,  so  the  certificate 
could  be  used  (as  stated  earlier  in 
connection  with  the  supplementary 
information  on  §  707.3(a)).  However,  all 
documents  containing  the  required 
disclosures  must  be  provided  to  the 
member  at  the  same  time  and  must  be 
in  a  form  the  member  can  retain.  Thus, 
if  a  disclosure  is  made  on  a  certificate 
account  that  must  be  returned  to  the 
credit  union  at  maturity,  the  disclosure 


must  also  be  provided  to  the  member  in 
a  form  the  member  may  retain 
permanently. 

Paragraph  (b)(6)(ii) — Early  Withdrawal 
Penalties 

This  section  implements  section 
264(c)(10)  of  TISA.  TISA  requires  credit 
unions  to  disclose  any  requirement 
relating  to  the  nonpayment  of 
dividends,  including  any  early 
withdrawal  penalty.  The  statute  places 
no  limitation  on  how  early  withdrawal 

f>enalties  are  calculated.  The  Board  has 
imited  this  requirement  to  tenn  share 
accounts,  although  the  statute  does  not 
explicitly  do  so,  since  an  early 
withdrawal  contemplates  a  maturity 
date,  which  exists  only  in  term  share 
accounts. 

Section  264(c)(9)  of  the  statute 
requires  credit  unions  to  provide  a 
statement,  if  applicable,  that  dividends 
that  have  accrued  but  not  been  credited 
to  the  account  at  the  time  of  a 
withdrawal  will  not  be  paid  (or 
credited)  due  to  the  withdrawal.  The 
regulation  does  not  contain  a  parall^ 
provision  because,  to  the  extent  this  is 
read  to  refer  to  a  practice  other  than  the 
imposition  of  early  withdrawal 
penalties,  it  appears  to  conflict  with 
section  267  of  the  statute.  As  discussed 
below  in  connection  with  §  707.7(a), 
section  267  of  the  statute  requires  credit 
unions  to  calculate  dividends  on  the  full 
amount  of  principal  in  the  account  each 
day  and  prohibits  calculating  dividends 
using  methods  such  as  the  "low 
balance”  method.  The  Board  believes 
that  Congress  did  not  intend  the 
disclosure  provisions  of  section  264  to 
be  interpreted  as  overriding  the  general 
rule  regarding  payment  of  dividends. 
Thus,  the  Board  believes  that  credit 
unions  may  not  fail  to  pay  dividends  on 
amounts  withdrawn,  and  so  this 
disclosure  is  inapplicable.  As  stated 
above,  however,  oedit  unions  may 
impose  early  withdrawal  penalties  on 
term  share  accounts  and  may  use  any 
method  they  choose  to  calculate  the 
amount  of  the  penalty. 

FRB  commenters  asked  for 
clarification  of  whether  existing  rules 
and  contract  rights  are  affected  by  this 
provision.  Rules  relating  to  the 
imposition  of  early  withdrawal 
penalties  found  in  regulations  such  as 
the  FRB’s  Regulation  D  are  not  affected 
by  this  provision,  responded  the  FRB. 
This  paragraph,  continued  the  FRB, 
does  not:  (1)  Confer  upon  consumers  a 
right  to  withdraw  funds  from  a  time 
account  even  if  they  are  willing  to 
accept  the  penalty  described  in  their 
account  disclosures;  (2)  impair  an 
institution’s  right  to  refuse  to  p>ermit  a 
withdrawal  prior  to  the  maturity  of  a 


time  account;  or  (3)  regulate  under  what 
circumstances  the  institution  may 
impose  an  early  withdrawal  penalty,  fw 
institutions  that  choose  to  permit 
withdrawals.  *rhe  Board  fmlows  these 
interpretations  of  the  FRB. 

The  regulation  requires  credit  unions 
to  disclose  the  conditions  under  which 
an  early  withdrawal  penalty  will  be 
assessed.  Some  FRB  commenters  asked 
whether  bonuses  that  may  be 
"reclaimed”  must  be  disclosed  under 
this  provision.  The  FRB  believes  (as 
does  the  Board)  that  institutions  (and 
credit  unions)  that  offer  bemuses  for 
time  (and  term  share)  accounts,  must 
disclose  if  the  bonus  may  or  will  be 
reclaimed  and  the  circumstances  under 
which  the  reclamation  will  occur,  since 
this  is  a  type  of  early  withdrawal 
penalty. 

Many  FRB  commenters  were 
concerned  that  the  FRB  proposal 
seemed  to  require  institutions  to 
calculate  an  interest  rate  and  an  annual 
percentage  yield  assuming  that  an  early 
withdrawal  penalty  will  be  imposed 
during  the  term  of  the  time  account.  The 
final  FRB  and  NCUA  regulations  do  not 
require  such  calculations.  However,  if  a 
withdrawal  of  some  funds  triggers  a 
change  in  the  dividend  or  interest  rate 
and  annual  percentage  yield  that  is  paid 
on  funds  remaining  on  account,  or  a 
change  in  the  compounding  or  crediting 
frequency,  those  terms  must  be 
disclosed  as  an  early  withdrawal 
penalty. 

Other  FRB  commenters  requested 
guidance  on  the  disclosure  of  penalties 
associated  with  withdrawals  of  funds 
from  club  accounts,  such  as  "holiday 
club”  or  "vacation  club”  accounts  t^t 
are  time  accounts.  The  FRB  decided  that 
if  these  accounts  meet  the  definition  of 
time  accounts,  they  must  disclose  any 
early  withdrawal  penalty.  The  Board 
adopts  this  position  for  any  credit  unitm 
club  accounts  with  early  withdrawal 
penalties,  given  the  change  in  the 
definition  of  "term  share  account”  in 
§  707.2(x). 

Paragraph  (b)(6)(iii) — Withdrawal  of 
Dividends  Prior  to  Maturity 

This  disclosure  alerts  members  to  the 
effect  of  withdrawing  accrued  dividends 
before  additional  dividends  begin  to 
accrue  on  the  amount,  since  the  annual 
percentage  yield  for  term  share  accounts 
generally  is  based  on  the  assumption 
that  dividends  remain  in  the  account 
until  maturity.  Credit  unions  CMnmonly 
offer  term  share  accounts  that 
compound  dividends  monthly  (or 
quarterly)  and  may  permit  members  to 
withdraw  or  transfer  accrued  dividends 
periodically  or  to  leave  the  dividends  in 
the  account  until  maturity.  If,  on  a  term 


50420  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Rules  and  Regulations 


share  account  that  compoimds 
dividends  during  the  term,  a  member 
elects  to  withdraw  accrued  dividends, 
the  credit  imion  must  disclose  that  the 
stated  annual  percentage  yield  assumes 
that  dividends  remain  on  deposit  imtil 
maturity  and  that  a  withdrawal  reduces 
the  earnings  on  the  accoimt.  To  ease 
compliance,  this  disclosure  may  be 
provided  any  time  this  option  to 
withdraw  dividends  is  given,  regardless 
of  whether  the  member  actually 
exercises  the  option  or  indicates  any 
preference  about  withdrawals. 

The  only  commenter  to  address  this 
section  said  that  the  proposed 
disclosure  was  imnecessary  because  it 
stated  an  obvious  fact.  The  Board 
disagrees,  and  the  final  rule  retains  this 
section.  The  Board  notes  the 
nonsubstantive  change  of  the  phrase 
"on  deposit”  to  "in  the  accovmt"  to 
further  reflect  credit  union  terminology 
and  uniqueness  in  the  final  rule. 

Paragraph  (b)(6)(iv) — Renewal  Policies 

For  term  share  accounts,  the  Board 
requires  credit  vmions  to  include  a 
statement  of  whether  or  not  the  account 
will  automatically  renew  at  maturity. 
TISA  does  not  expressly  mandate 
disclosures  of  a  credit  imion’s  policies 
about  renewal,  but  does  require  credit 
unions  to  disclose  the  "terms  and 
conditions”  applicable  to  accovmts 
generally.  In  addition,  section  264(d)  of 
TISA  recognizes  that  the  Board  may 
wish  to  require  information  to  be  given 
regarding  renewal  policies  for  term 
share  accounts. 

The  Board  believes  that  it  is  important 
for  members  to  bo  informed  whether  a 
term  share  accoimt  will  automatically 
renew  or  whether  the  member  must 
contact  the  credit  union  at  a  later  time 
to  renew  the  account,  since  term  share 
accounts  limit  the  member’s  access  to 
his  or  her  funds  in  a  way  that  other 
accounts  do  not.  This  section  also 
requires  credit  unions  to  disclose  what 
will  happen  to  funds  after  maturity  if 
the  member  does  not  renew  the  account, 
in  the  case  of  “non-rollover”  accounts. 
For  example,  a  credit  imion  might 
disclose  that  the  funds  will  be  placed  in 
a  regular  share  accoimt.  However,  if 
dividends  are  to  be  paid  for  only  a 
limited  period  of  time,  the  time  period 
must  be  disclosed.  If  the  credit  union 
places  the  funds  into  a  non-dividend¬ 
bearing  account,  this  also  must  be 
disclosed. 

The  rule  also  requires  credit  unions  to 
inform  members  with  automatically 
renewable  term  share  accounts  whether 
or  not  a  grace  period  exists  and  the 
length  of  such  a  period.  “Grace  period” 
is  defined  in  §  707.2(o)  as  the  period 
following  the  maturity  of  an 


automatically  renewing  term  share 
account  during  which  the  member  may 
withdraw  funds  without  being  assessed 
a  penalty.  For  example,  a  credit  union 
might  disclose:  “You  may  withdraw  the 
deposited  shares  without  penalty  for  10 
calendar  days  after  the  maturity  date  of 
this  account.”  This  disclosure  does  not 
require  credit  unions  to  state  whether  or 
not  dividends  will  be  paid  for  the  grace 
period  if  funds  are  witndrawn. 

Paragraph  (b)(7) — Bonuses 

The  Board  believes  that  the  language 
in  section  262(a)  of  TISA  regarding 
disclosures  about  the  terms  and 
conditions  of  accounts  encompasses 
bonuses,  and  that  USA’s  purposes  are 
furthered  when  members  receive 
essential  information  about  bonuses 
offered  on  an  account.  Thus,  the  final 
rule  requires  that  credit  unions  offering 
bonuses  state  the  amount  and  type  of 
bonus,  and  disclose  any  minimum 
balance  or  time  requirement  to  obtain 
the  bonus  and  when  the  bonus  will  be 
provided.  If  the  minimum  balance  or 
time  requirement  is  otherwise  required 
to  be  disclosed,  credit  unions  need  not 
duplicate  the  disclosure  for  purposes  of 
this  paragraph.  The  Board  believes  this 
disclosure  will  provide  members  with 
important  information  without 
significantly  increasing  compliance 
burdens. 

Paragraph  (b)(8) — Nature  of  Dividends 

This  language  was  added  to  reflect  the 
limitations  under  which  dividends  are 
paid.  As  discussed  elsewhere  in  this 
preamble,  dividends  are  not  payable 
until  declared.  Dividends  are  not 
declarable  unless  sufficient  current  and 
undivided  earnings  are  available  after 
required  transfers  to  reserves  at  the 
close  of  a  dividend  period.  A  disclosure 
explaining  this  legality  of  dividends 
protects  credit  unions  in  the  event  that 
an  anticipated  dividend  rate  cannot  be 
paid,  or  is  hot  properly  payable.  This 
disclosure  is  similar  to  one  required  by 
§  701.35  prior  to  its  elimination  in  1982 
and  reproposed  in  1990. 

The  Board  believes  that  an  account¬ 
opening  disclosure  on  this  issue  is 
necessary  in  part  707,  but  the  proposal 
solicited  comments  on  alternative 
wording  to  achieve  the  same  purpose. 
Most  of  the  commenters  addressed  the 
nonguarantee  issue  generally,  rather 
than  offering  alternative  wording  for  the 
disclosure.  Moreover,  a  majority  of  the 
comments  related  to  all  disclosures  on 
the  nature  of  dividends,  not  only  to 
those  required  in  the  full,  written 
account  disclosures. 

Nearly  two  thirds  of  the  commenters 
generally  supported  such  disclosures. 
Those  who  opposed  the  disclosures 


claimed  that  they  were  unnecessary; 
that  they  would  put  credit  unions  at  a 
competitive  disadvantage:  or  that 
members  would  be  unduly  alarmed  by 
the  disclosures.  Some  objected  to 
including  nonguarantee  ffisclosures  in 
advertisements  and/or  oral  responses, 
but  thought  that  they  were  appropriate 
for  the  written  account  disclosures. 

A  number  of  commenters  said  that  the 
disclosures  were  not  applicable  to  term 
share  accounts  and  other  accounts  on 
which  the  dividend  rates  are  set  in 
advance.  Although  under  the  FCU  Act, 
rates  even  on  term  share  accounts  may 
not  legally  be  guaranteed,  the  Board 
recognizes  that  the  rates  on  such 
account  are  set  by  contract,  and  that 
credit  unions  are  contractually  obligated 
to  pay  the  rates  as  agreed,  assuming 
available  earnings.  For  that  reason,  the 
final  rule  does  not  require  a  disclosure 
on  the  nature  of  dividends  for  term 
share  accounts.  One  commenter 
suggested  that  some  state-chartered 
credit  unions  may  not  be  subject  to  the 
nonguarantee  Umitation.  'The 
commenter  did  not  cite,  and  the  Board 
is  not  aware  of,  any  legal  authority  for 
that  proposition.  Thus,  the  final  rule 
does  not  make  any  change  based  on  that 
single  comment.  'The  Board  notes, 
however,  that  interest-bearing  accounts 
in  state-chartered  credit  unions  are  not 
subject  to  the  nonguarantee  limitation, 
and  both  the  proposed  and  final  rules 
require  nonguarantee  disclosures  for 
dividend-bearing  accounts  only. 

Potential  Loss  of  Principal 

A  section  was  initially  proposed  to 
Regulation  DD  to  cover  the  situation  of 
foreign  currency  denominated  accounts 
in  banks;  however,  it  was  deleted  in  the 
final  rule.  In  the  proposal,  which  did 
not  include  a  section  on  potential  loss 
of  principal,  the  Board  stated  that  it  was 
inclined  to  follow  the  FRB,  but  asked  for 
comment  on  whether  any  FISCUs  or 
NICUs  have  such  accounts,  or  whether 
any  other  credit  union  accounts  exist 
which  would  benefit  from  a  disclosure 
concerning  loss  of  principal.  The  only 
commenter  to  address  this  issue  said 
that  few,  if  any  credit  unions  offer  such 
accounts,  and  that  the  Board  should  not 
include  such  a  section.  The  final  rule 
does  not  include  such  a  section. 

Paragraph  (c) — Notice  to  Existing 
Accountholders 

Paragraph  (c)(1) — Notice  of  Availability 
of  Disclosures  , 

Section  266(e)  of  TISA  requires 
depository  institutions  other  than  credit 
unions  to  include  a  notice  on  or  with 
any  regularly  scheduled  periodic 
statement  sent  to  existing 
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accountholders  “within”  180  days  of 
issuance  of  the  FRB’s  Regulation  DD. 
However,  under  Section  269(a)(4)  of 
TISA,  the  law  does  not  apply  to  any 
depository  institution  until  the  eff^tive 
date  of  the  FRB’s  regulation,  or  to  any 
credit  union  before  the  effective  date  of 
regulations  prescribed  by  the  NCUA 
Board.  The  FRB  has  construed  these 
provisions  to  mean  that  compliance 
duties, -including  the  duty  to  send  notice 
to  existing  accountholders,  do  not  begin 
until  six  months  after  the  FRB  has 
adopted  a  final  regulation.  With  the 
extra  three  month  extension  granted  by 
the  HDCA,  this  period  lengthened  to 
nine  months.  Likewise,  the  NCUA 
Board  believes  that  credit  unions  are  not 
required  to  send  the  notice  until  the 
effective  date  of  part  707.  Otherwise, 
credit  unions  would  be  required  to 
include  a  notice  to  existing  account 
holders  prior  to  the  effective  date  of  the 
regulation.  The  Board  believes  that 
requiring  credit  imions  to  provide  this 
notice  before  disclosiues  are  required  to 
be  available  could  be  confusing  to 
members  who  might  request  the 
disclosures.  Furthermore,  members  who 
open  accounts  before  the  elective  date 
of  the  regulation  but  after  the  mailing 
date  of  the  periodic  statement  in  which 
the  notice  was  sent  would  not  receive 
disclosures  or  be  alerted  to  their 
availability.  Hie  final  nde  therefore 
requires  credit  unions  to  give  the  notice 
on  or  with  the  first  periodic  statement 
sent  to  existing  account  holders  a/iter  the 
effective  date  of  the  final  regulation. 

The  notice  required  by  this  section 
need  only  be  provided  once,  and 
informs  current  accountholders  that 
they  may  wish  to  request  terms  and 
conditions  about  the  account.  If  the 
credit  union  receives  a  request,  it  would 
provide  the  account  disclosures 
described  in  §707.4,  including  the 
current  dividend  rate  and  annual 
percentage  yield  for  the  member’s 
account.  As  an  alternative  to  including 
this  notice  on  a  periodic  statement,  the 
final  rule  permits  credit  unions  to  send 
the  account  disclosures  themselves,  as 
long  as  they  are  sent  with  the  periodic 
statement. 

Tihe  statute  requires  that  the  notice 
state  both  that  the  accountholder  has  a 
right  to  request  disclosures  €ind  that  be 
or  she  may  make  such  a  request.  The 
final  rule  merely  requires  a  statement 
that  the  accountholder  may  wish  to 
request  the  disclosures.  The  Board 
believes  that  this  adequately  alerts 
members  to  the  availability  of 
disclosures  for  their  accounts.  Some 
FRB  commenters  were  concerned  that 
consumers  might  misinterpret  the  notice 
as  implying  tl»t  account  terms  had 
changed.  In  light  of  this,  the  Board 


permits  credit  unions  to  include 
additional  information  with  the  notice 
to  alleviate  any  such  concerns,  or  to 
indicate  (if  applicable)  that  the  member 
has  already  received  similar  disclosure 
as  required  by  state  law.  The  notice 
must,  however,  make  clear  that  the 
member  may  request  a  copy  of  the 
disclosures. 

Comments  received  on  the  FRB 
proposal  requested  guidance  on  several 
topics.  Like  the  FRB,  the  NCUA  Board 
provides  guidance  on:  (1)  The 
identification  of  member  accounts  from 
the  existing  records  of  the  credit  union; 
(2)  the  need  to  create  disclosures  for 
accounts  no  longer  offered  to  the 
membership;  and  (3)  the  timing  and 
format  of  the  notice. 

Existing  member  accounts.  The 
regulation  requires  that  notice  be 
provided  to  all  existing  account  holders. 
However,  as  discussed  earlier  in 
§  707.2(a),  accounts  held  by  an 
unincorporated  nonbusiness  association 
of  natural  person  members  prior  to 
January  1, 1995,  are  not  covered  by  the 
regulation  imless  the  association 
notifies  the  credit  union  that  it  fits  the 
“account”  definition.  If  a  credit  imion  is 
notified  before  the  effective  date,  credit 
unions  are  not  required  to  send  the 
notice  required  by  this  paragraph,  but 
must  treat  the  accoimt  as  a  member 
account  within  a  reasonable  time  after 
the  notification. 

Currently  offered  accounts.  Hie  final 
rule  requires  that  credit  imions  provide 
disclosures  only  for  the  accounts  that 
are  currently  available  as  of  January  1, 
1995.  Many  credit  uniems  continue  to 
carry  accoimts  that  are  no  longer  oSered 
to  members.  For  example,  if  a  credit 
union  acquires  accounts  during  a 
purchase  and  assumption  or  merger,  it 
may  maintain  the  accounts  as  a  courtesy 
to  its  new  members  from  the  old  credit 
union,  even  though  the  account  type 
will  not  be  offered  thereafter.  The  Board 
does  not  believe  it  was  the  intent  of  the 
Congress  to  require  tailored  disclosures 
for  each  and  every  existing  account, 
regardless  of  wheither  the  account  is  still 
offered  to  members.  The  Board 
recc^nizes  the  significant  cost  burden 
associated  with  designii^  separate 
disclosures  for  existing  accounts  that  are 
no  longer  offered,  and  the  limited  use  of 
such  disclosures  in  the  future  (as 
members  would  not  be  able  to  open 
such  an  account).  The  Board  also 
believes  if  disclosures  for  such  accounts 
were  required,  credit  unions  might 
simply  change  the  terms  of  existing 
accounts  to  conform  them  to  accounts 
currently  offered.  Thus,  the  regulation 
limits  the  duty  to  provide  the  notice 
(and  disclosures)  to  accounts  available 


to  the  membership  as  of  the  effective 
date  of  the  regulation. 

Timing  and  format  requirements.  The 
final  regulation  clarifies  that  the  notice 
required  by  this  section  may  accompany 
either  the  first  periodic  statement  sent 
after  the  effective  date,  or  the  periodic 
statement  for  the  first  cycle  b^inning 
after  that  date.  The  rule  applies 
regardless  of  the  interval  between 
periodic  statements.  For  example, 
assume  a  credit  union’s  statement  cycle 
begins  December  15, 1994,  ends  January 
14, 1995  and  the  statement  is  sent  July 
IS;  the  next  statement  cycle  begins 
January  15  and  ends  February  14,  and 
the  statement  is  sent  February  15.  The 
credit  union  may  provide  the  notice  on 
either  the  January  15  statement,  since  it 
is  the  first  one  mailed  after  the  effective 
date,  or  the  February  15  statement,  since 
it  covers  the  first  cycle  beginning  after 
the  effective  date. 

For  those  credit  imions  wishing  to 
provide  the  notice  to  members  before 
the  effective  date  of  January  1, 1995,  as 
a  general  rule  credit  unions  may  begin 
complying  with  part  707  any  time  after 
its  adoption  and  before  the  effective 
date.  Therefore,  credit  unions  may 
provide  the  notice  on  a  periodic 
statement  before  Janua^  1, 1995,  but 
only  if  the  credit  union  is  prepared  to 
provide  account  disclosures  upon 
request  as  of  the  date  the  notice  is  sent. 
This  will  ensure  that  the  Congressional 
intent  regarding  the  availabih^  of 
disclosures  for  existing  membOTS  is  met. 
If  the  credit  union  does  comply  before 
the  effective  date,  it  must  establish 
procediues  to  ensure  that  members  and 
potential  members  opening  new 
accounts  before  that  date,  but  after  the 
notice  is  provided  to  existing  m«nbers, 
receive  account  disclosures. 

The  final  rule  tracks  the  statutory 
language  by  requiring  that  the  notice  be 
included  '"on  or  with”  the  periodic 
statement  The  notice  can  ^  on  an 
insert  included  with  the  statement,  but 
it  cannot  be  sent  out  as  a  separate 
mailing.  The  notice  must  state  that 
members  may  request  account 
disclosures,  containing  terms,  fees,  and 
rate  information  for  thi^  accoimt  or 
words  of  similar  meaning. 

If  the  credit  union  provides  the  notice 
of  availability  to  existing  account 
holders  and  the  member  requests 
disclosures,  TISA  does  not  prescribe 
how  credit  unions  must  respond.  The 
Board  recognizes  that  it  may  be  difficult 
to  distinguish  a  request  by  a  member  or 
potential  member  from  a  request  by  a 
nonmember.  For  this  reason,  die  Board 
permits  credit  unions  to  either  take  time 
to  verify  membership  status  or 
eligibility,  or  to  give  the  disclosures  to 
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nonmembers.  See  the  supplementary 
information  on  §  707.4(a)(2)(i). 

Credit  unions  may,  but  are  not 
required  to,  provide  a  telephone  number 
or  address  for  members  to  use  to  make 
the  Request  for  disclosures.  If.  however, 
the  request  is  received  in  a  manner 
other  than  the  notice  directed,  the  credit 
union  is  still  required  to  provide  the 
disclosures  as  specihed  in  paragraph 
(a)(2)  of  this  section.  The  Board  believes 
that  this  uniform  approach  to  requests 
for  disclosures  will  ease  compliance  for 
credit  unions  and  assure  members  of 
convenient  access  to  information  about 
their  accounts  whether  they  are  existing 
or  potential  members. 

Paragraph  (c)(2) — Alternative  to  Notice 

As  an  alternative  to  providing  the 
notice  of  availability,  the  final  rule 
allows  credit  unions  to  send  the  account 
disclosures  themselves,  either  with  the 
periodic  statement  or  in  a  separate 
mailing.  However,  they  would  need  to 
be  sent  out  no  later  than  when  the 
notice  of  availability  is  required  to  be 
sent  after  the  effective  date.  Further, 
credit  unions  that  send  multiple 
account  disclosures  in  lieu  of  sending 
the  notice  of  availability  need  not 
identify  which  account  the  member 
holds,  and  may  send  out  account 
disclosures  that  comply  with  paragraph 
(a)(2)  of  this  section.  The  Board  believes 
that  this  rule  will  ease  compliance  for 
those  credit  unions  that  go  beyond  the 
strict  requirements  of  the  regulation  to 
provide  members  with  the  actual 
disclosures  about  their  accounts. 

Section  707.5 — Subsequent  Disclosures 

Paragraph  (a) — Change  in  Terms 

Paragraph  (a)(1) — Advance  Notice 
Required 

Section  266(c)  of  TISA  requires  credit 
unions  to  send  a  30-day  advance  notice 
to  the  member  of  any  change  in  the 
items  required  to  be  disclosed  in  the 
account  disclosures  if  the  change  might 
reduce  the  annual  percentage  yield  or 
adversely  affect  the  member.  The  final 
rule  requires  a  written  notice  describing 
the  change  and  its  effective  date  to  be 
sent  30  days  before  the  effective  date  of 
the  change,  unless  one  of  the  three 
exceptions,  discussed  below,  is  met.  For 
example,  if  a  credit  imion  increases  the 
minimum  balance  required  to  earn 
dividends  or  to  avoid  imposition  of  a  fee 
or  increases  the  fee  it  charges  for  stop- 
payment  orders,  an  advance  notice  must 
be  provided.  The  notice  must  be  given 
whenever  a  change  occurs  after  the 
account  disclosures  are  given.  The  rule 
would  apply  to  all  accoimts,  not  solely 
to  accounts  opened  after  the  effective 
date  of  the  regulation.  The  regulation 


does  not,  however,  require  a  30-day 
advance  notice  for  a  change  in  terms  if 
this  would  require  a  credit  union  to 
send  a  notice  prior  to  the  mandatory 
compliance  date.  For  example,  a  credit 
union  is  not  required  to  send  an 
advance  notice  of  a  change  that  becomes 
effective  January  15, 1995,  since  that  is 
less  than  30  days  after  the  mandatory 
compliance  date. 

Five  commenters,  including  two 
national  trade  associations,  supported 
this  section,  but  requested  some 
clarification.  Four  other  commenters 
also  requested  such  guidance,  but  did 
not  express  support  for  or  opposition  to 
the  proposal.  That  clarification  is  herein 
provided.  First  the  FRB  has  not 
provided  guidance  on  the  proper  means 
of  giving  adequate  notice,  whether  the 
means  of  mail,  newsletter,  statement 
stuffer,  lobby  posting,  or  telephone 
response  machine  are  permissible 
means.  Until  the  FRB  provides  guidance 
in  its  official  commentary  to  Regulation 
DD,  the  Board  will  permit  notice  by  any 
means  given  to  an  individual  member  at 
the  member’s  address.  Therefore,  the 
mail,  newsletters,  and  statement  stuffers 
are  permissible  means;  lobby  posting 
and  telephone  response  machines  are 
not.  Seven  commenters  felt  the  time 
should  be  made  a  “reasonable  time,” 
but  disagreed  as  to  what  that  is 
(anywhere  from  15  days  to  90  days).  The 
30  day  period  is  statutory,  TISA  section 
266(c),  and  the  Board  does  not  have  the 
authority  to  alter  this  timing.  Seven 
commenters  requested  the  section  be 
deleted.  This  is  impermissible  as  the 
change  in  terms  notice  is  required  by 
section  266(c)  of  TISA. 

Content.  'The  notice  requirement 
applies  only  to  items  required  to  be 
included  with  the  account  disclosures. 
For  example,  if  a  credit  union  increases 
the  minimum  balance  required  to  earn 
dividends  or  to  avoid  imposition  of  a  fee 
or  increases  the  fee  it  charges  for  stop 
payment  orders,  an  advance  notice  must 
be  provided.  Similarly,  if  the  dividend 
rate  on  a  fixed-rate  account  decreases, 
the  credit  union  must  send  a  notice  in 
advance  of  the  scheduled  rate  change. 
(An  advance  notice  of  an  increase  in  the 
dividend  rate  is  not  required  by  the 
rule.)  Increases  in  a  credit  union’s 
charge  for  services  not  related  to  an 
account,  such  as  for  purchasing 
traveler’s  checks,  does  not  trigger  the 
notice  requirement,  since  it  is  not 
required  to  be  disclosed  under 
§  707.4(b).  If  a  combined  disclosure 
statement  for  two  types  of  accounts  was 
initially  provided  (and  indicated  which 
terms  applied  to  each  account),  and  the 
credit  union  later  changed  a  term  for 
one  of  the  accounts,  the  change-in-terms 
notice  would  need  only  be  given  to 


those  members  holding  that  type  of 
account,  and  not  to  the  holders  of  the 
second  type  of  account. 

Regarding  the  format  for  the 
disclosure,  the  general  rules  in 
§  707.3(a)  apply.  Credit  unions  may 
include  the  change  in  terms  disclosure 
on  a  regular  periodic  statement  or  in  a 
special  mailing,  and  may  combine 
information  concerning  the  changed 
term  with  other  information  on  the  same 
or  separate  pages.  Credit  unions  that 
wish  to  provide  an  entire  updated 
account  disclosure  may  do  so  as  long  as 
the  changes  are  specifically  brought  to 
the  member’s  attention.  For  example, 
credit  unions  may  state  that  “X”  fee  has 
been  changed  (including,  of  course,  the 
amount  of  the  new  fee),  or  use  an 
accompanying  letter  that  alerts  the 
member  to  the  new  fee,  or  highlight  the 
changed  term  in  some  other  way.  To 
ensure  that  members  understand  when 
the  change  may  affect  their  accounts, 
credit  unions  must  disclose  the  effective 
date,  for  example,  “as  of  March  15, 
1995.”  Words  similar  to  “in  30  days” 
cannot  be  used  unless  the  notice  clearly 
indicates  the  starting  date. 

A  change  in  terms  notice  is  not 
triggered  if  changes  are  specifically 
identified  in  the  account  disclosures 
given  initially.  For  example,  if  a  share 
draft  account  disclosure  states  that  the 
monthly  service  fee  of  $5.00  is  waived 
for  employee  account  holders  during 
their  employment,  but  will  be  assessed 
if  the  accountholder  is  no  longer 
employed  at  the  credit  union,  no 
advance  notice  is  required  to  begin 
assessing  the  monthly  service  account 
fee  when  the  member  leaves  the 
employment  of  the  credit  union. 
Similarly,  if  an  account  is  opened  after 
a  credit  union  has  sent  a  change  in 
terms  notice  to  its  existing  account 
holders,  but  prior  to  the  effective  date  of 
the  change,  the  credit  union  is  in 
compliance  if  the  change  in  terms  notice 
is  provided  to  the  new  members  along 
with  the  account  disclosures  before  the 
account  is  opened. 

If  a  change  will  apply  during  the 
subsequent  term  of  a  renewing  rollover 
term  share  account,  it  is  not  a  “change 
in  terms”  requiring  a  notice  under  this 
paragraph.  (See  paragraph  (b)  of  this 
section,  below,  for  disclosure 
requirements  for  maturing  term  share 
accounts.)  For  term  share  accounts  of 
longer  term  than  one  month,  however, 
if  terms  change  during  the  term  of  a 
term  share  account,  the  30-day  notice 
would  have  to  be  provided. 

Pursuant  to  §  707.3(c),  if  the  term 
requiring  a  notice  to  be  sent  is  a  term 
that  triggers  a  change  in  terms  notice 
under  Regulation  E,  compliance  with 
the  disclosure  and  timing  requirements 
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of  Regulation  E  will  satisfy  the 
requirements  of  this  section.  (See  12 
CFR  205.8,  which  requires  change  in 
terms  notices  to  be  sent  at  least  21  days 
before  the  scheduled  change.) 

Paragraph  (a)(2) — No  Notice  Required 

Paragraph  (a)(2)(i) — Variable-Rate 
Changes 

Sections  265  and  269(a)(3)  of  TISA 
authorize  the  Board  to  make  exceptions 
to  TISA’s  requirements  for  variable-rate 
accounts,  and  the  Committee  report 
accompanying  H.R.  2654  of  the  House 
Committee  on  Banking,  Finance  and 
Urban  Affairs,  September  12, 1991, 
indicates  the  change-in-terms 
requirement  was  not  intended  to  apply 
to  changes  in  the  dividend  rate  (and 
corresponding  changes  in  the  annual 
percentage  yield)  for  variable-rate 
accounts.  In  addition,  the  Board 
believes  that  such  a  requirement  would 
be  overly  burdensome  to  credit  unions, 
result  in  lowered  rates  to  avoid  the  cost 
of  sending  frequent  notices,  cause  safety 
and  soundness  concerns,  and  be 
duplicative  of  information  received  in 
the  account  disclosures  and  periodic 
statement.  Thus,  the  Board  follo;ws  the 
FRB,  in  relying  on  the  exception 
authority  in  section  265(2)  of  TISA  to 
further  the  purpose  of  TISA.  For  the 
reasons  expressed  in  the  proposal,  and 
here,  the  Board  finds  it  necessary  to 
exempt  rate  changes  for  variable-rate 
accounts  from  the  advance  notice 
requirements  of  the  rule. 

In  addition,  the  Board  follows  the 
FRB,  in  finding  that  change-in-terms 
notices  are  not  necessary  for  variable- 
rate  accounts  for  which  no  periodic 
statements  are  sent,  such  as  for 
passbook  accounts.  The  Board  believes 
that  account  disclosure  adequately 
alerts  members  to  potential  rate  changes 
and  that  they  have  easy  access  to 
current  rate  information.  Furthermore, 
the  Board  recognizes,  as  did  the  FRB, 
that  in  a  volatile  rate  environment  the 
cost  of  sending  notices  may  cause  credit 
unions  to  delay  or  not  implement  rate 
increases  that  otherwise  might  be 
passed  on  to  members. 

Paragraph  (a)(2)(ii) — Share  Draft  and 
Check  Printing  Fees 

Utilizing  its  exemption  authority 
under  section  269(a)f3)  of  TISA,  the 
Board  exempts  changes  of  share  draft 
and  check  printing  fees  from  the  change 
in  terms  requirements.  The  exception, 
as  proposed,  was  narrowly  drawn  to 
exempt  only  fees  assessed  by  third  party 
vendors  and  was  created  to  facilitate 
compliance  with  part  707.  Unlike  other 
fees  strictly  within  the  control  of  credit 
unions,  the  amount  of  printing  fees  is  in 


the  control  of  vendors,  who  determine 
the  effective  date  of  price  changes,  and 
members,  who  decide  whether  or  not  to 
purchase  share  drafts  or  checks  from  the 
vendor  associated  with  the  credit  union 
and,  if  so,  what  style  will  be  chosen, 
and  when  same  will  be  ordered. 

In  the  FRB’s  March  1993  amendment 
to  Regulation  DD  (58  FR  15077,  March 
19, 1993),. the  FRB  enlarged  the 
exception  to  apply  to  any  check  printing 
fees,  whether  the  fee  is  assessed  by  a 
third  party  vendor  or  by  the  credit 
union  itself.  One  national  trade 
association  commented  that  NCUA 
should  follow  this  amendment.  These 
fees  are  based  on  the  style  and  quantity 
of  share  drafts  or  checks  ordered,  and 
the  member  has  primary  control  over 
such  decisions.  Consequently,  sending  a 
change  in  terms  notice  for  such  fees 
would  provide  minimal  benefit  to 
members  while  imposing  a  significant 
burden  on  credit  unions.  The  final  rule 
provides  that  a  change  in  terms  notice 
is  not  required  for  any  increase  in  fees 
for  printing  share  drafts  or  checks.  The 
rule  allows  a  credit  union  to  take 
advantage  of  the  exception  even  if  it 
adds  a  “mark-up”  to  the  price  charged 
by  the  vendor  before  passing  the  fee  on 
to  the  member. 

The  Board  also  adopts  the  FRB 
position,  promulgated  in  the  March 
1993  FRB  amendment  to  Regulation  DD, 
that  check  printing  fees  are  not 
maintenance  or  activity  fees  even  if 
imposed  in  whole  or  in  part  by  a  credit 
union.  This  exempts  share  draft  and 
check  printing- fees  for  purpose  of  the 
advertising  rules  in  §  707,8(a),  This 
prevents  such  fees  from  being  an 
impediment  to  advertising  an  account  as 
free,  since  these  fees  are  not 
“maintenance  or  activity  fees” 
preventing  a  credit  union  from 
advertising  an  account  as  “ft^e”  or  “no 
cost”  under  §  707.8(a). 

Paragraph  (a)(2)(iii) — Short-Term  Term 
Share  Accounts 

With  its  exemption  authority,  the 
Board  has  also  exempted  short-term 
term  share  accounts,  defined  as  those 
with  maturities  of  one  month  (a  period 
up  to  31  days)  or  less,  from  the  change- 
in-term  requirements.  Requiring  credit 
unions  to  send  a  30-day  advance 
change-in-terms  notice  for  such  time 
accounts  would  be  impossible.  It  would 
be  burdensome  for  credit  unions 
without  providing  meaningful  benefits 
to  members  holding  term  share 
accounts.  (As  discussed  in  paragraph  (c) 
of  this  section,  however,  credit  unions 
are  required  to  send,  after  a  matiurity,  a 
disclosiure  of  any  difference  in  the  terms 
of  the  new  account  as  compared  to  the 
terms  for  the  existing  account.) 


Paragraph  (b) — Notice  Before  Maturity 
for  Term  Share  Accounts  Longer  Than 
One  Month  That  Renew  Automatically 

The  renewal  of  a  term  share  account 
is  the  equivalent  of  opening  another 
account,  and  requires  a  set  of 
disclosures  about  the  new  account. 

TISA  requires  account  disclosures  to  be 
provided  to  members  at  least  30  days 
prior  to  the  maturity  of  a  term  share 
account  that  is  renewable  without 
notice  from  the  member.  Following  the 
FRB,  the  Board  finds  that  creating  three 
exceptions  to  this  requirement  for 
automatically  renewable  term  share 
accounts  30  days  in  advance  of  maturity 
is  necessary  to  facilitate  compliance, 
benefit  members  and  carry  out  the 
purposes  of  TISA.  The  regulation 
provides  that:  (1)  Disclosures  may  be 
given  closer  to  maturity  rather  than  a 
full  30  days  in  advance  as  long  as  at 
least  a  five-day  grace  period  is  provided; 
(2)  maturity  notices  for  term  share 
accounts  with  maturities  of  one  year  or 
less  need  not  provide  all  the 
information  contained  in  an  account 
disclosure,  but  only  the  key  information 
and  any  changed  terms;  and  (3)  no 
advance  notice  is  required  for  term 
share  accounts  with  maturities  of  one 
month  or  less. 

For  automatically  renewable  term 
share  accounts  with  maturities  of  more 
than  one  year,  credit  unions  would 
provide  full  account  disclosures  as  TISA 
requires.  If  the  scheduled  maturity  date 
is  one  year  or  less  but  more  than  one 
month,  credit  unions  must  provide  key 
information  and  any  terms  (other  than 
rates)  that  may  be  different  on  the 
renewing  account  compared  to  those  on 
the  existing  account.  If  the  maturity  date 
is  one  month  or  less  (a  period  up  to  31 
days),  advance  disclosures  are 
impracticable  to  deliver,  but  credit 
unions  must  provide  a  notice  of  any 
changed  terms  (other  than  rates) 
applicable  to  a  renewed  account  within 
a  reasonable  time  after  renewal. 

Forty-four  letters  commented  on  the 
proposed  term  share  renewal  notices. 
Three  commenters  supported  the 
proposal  in  its  entirety.  One  specifically 
supported  the  exemption  for  certificates 
with  maturities  of  one  month  or  less. 
Five  commenters  said  that  the  proposal 
was  unclear  or  confusing.  One  trade 
association  suggested  that  the  entire 
proposal  needed  to  be  simplified.  The 
trade  association  was  also  concerned 
about  civil  liability  for  giving  the  wrong 
notice,  and  suggested  that  the  content  of 
all  notices  should  be  the  same:  Maturity 
date;  changes  in  terms;  and  call  the 
credit  union  for  full  disclosures.  Two 
commenters  said  that  the  entire  section 
was  unnecessary  and  should  be  deleted. 
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Seven  commenters  were  opposed  to 
giving  notice  30  days  before  maturity. 

All  of  those  commenters  thought  that  30 
days  was  too  early,  and  three  said  that 
if  notice  was  sent  30  days  before 
maturity,  members  would  either  lose  it 
or  forget.  One  suggested  changing  30 
days  to  "a  reasonable  period." 

None  of  these  commenters  based  their 
recommendations  on  the  uniqueness  of 
credit  unions.  The  proposed  rule 
language  was  adopted  firom  Regulation 
DD.  Since  part  707  must  be 
substantiality  similar  to  Regulation  DD, 
and  there  are  no  uniqueness  issues,  the 
Board  has  not  made  any  changes  in  the 
Final  regulation.  The  Board  notes  that 
both  Regulation  DD  and  part  707  ease 
compliance  by  including  the  three 
exemptions  to  the  statute  discussed 
supra. 

Alternative  timing  rule.  The 
alternative  rule  provides  a  "sliding 
scale"  of  20  calendar  days’  advance 
notice,  provided  at  least  a  five-calendar- 
day  grace  period  is  given.  If  a  credit 
union  provides  a  grace  period  of  at  least 
five  days  on  rollover  time  accoimts,  the 
provision  would  permit  the  credit  union 
to  provide  the  required  disclosures  20 
days  before  the  end  of  the  grace  period. 
Thus,  if  a  five-day  grace  period  is 
offered,  a  credit  imion  must  send  the 
required  disclosures  at  least  15  days 
before  the  maturity  date.  If  a  credit 
union  ofiers  a  10-day  grace  period,  the 
advance  disclosures  must  be  sent  at 
least  10  days  before  the  scheduled 
maturity  date.  This  alternative  provides 
credit  unions  with  greater  flexibility  in 
sending  notices  closer  to  maturity,  and 
provides  benefits  to  members,  who  may 
contact  the  credit  union  to  learn  the 
annual  percentage  yield  and  dividend 
rate  projected  for  the  renewing 
certificate  term  share  account.  Credit 
unions  that  do  not  provide  at  least  a 
five-day  grace  period  must  provide  the 
30-calendar-day  advance  notice. 

The  Board  believes  this  alternative 
benefits  members  by  providing  them 
with  notices  that  will  be  effective 
reminders  of  the  upcoming  maturity  of 
their  term  share  accounts  and  useful 
tools  for  comparison  shopping  at  a  time 
when  competing  rates  and  yields  are 
more  likely  to  be  known. 

Paragraph  (b)(1) — Maturities  of  Longer 
Than  One  Year 

If  an  automatically  renewable  term 
share  account  has  a  maturity  longer  than 
one  year  (more  than  365  days,  or  more 
than  366  days  in  a  leap  year),  the  rule 
tracks  the  statutory  requirement  that 
credit  unions  provide  members  with  all 
applicable  account  disclosiires  required 
for  new  accounts,  and  adds  a  disclosure 
of  the  date  the  existing  accoimt  matures. 


.The  rule  requires  credit  unions,  on 
dividend-bearing  accounts  and  on 
interest-bearing  accounts  without 
guaranteed  renewal  rates,  to  state  that 
the  dividend  (or  interest)  rate  and  the 
annual  percentage  yield  for  the  account 
have  not  yet  been  determined,  the  date 
when  they  will  be  determined,  and  a 
telephone  number  the  member  can  call 
to  obtain  the  dividend  (or  interest)  rate 
and  the  annual  percentage  yield  that 
will  apply  to  the  renewed  term  share 
account,  even  if  they  must  contact  the 
credit  union  to  do  so. 

The  regulation  addresses  the  problem 
presented  when  advance  disclosures  are 
required  to  be  sent  before  the  projected 
dividend  rate  and  the  annual  percentage 
)rield  for  the  renewed  term  sh^ 
account  are  known.  The  Board  does  not 
believe  TISA  reqmres  credit  unions  to 
“lock  in”  or  guarantee  the  rates  for  an 
account  at  the  time  of  the  advance 
notice.  The  Board  believes  members  are 
better  served  by  receiving  the  actual 
annual  percentage  yield  that  will  apply 
to  the  renewed  term  share  account,  even 
if  they  must  contact  the  credit  union  to 
do  so.  Furthermore,  if  credit  unions 
were  required  to  provide  rates  as  of  the 
date  of  the  notice,  members  would  have 
to  call  the  credit  union  to  determine  the 
actual  annual  percentage  yield  at  the 
time  of  renewal  anyway,  "nrerefore,  the 
alternative  of  including  the  most  recent 
annual  percentage  yield  appears  to  be  of 
little  benefit  to  members. 

Paragraph  (b)(2) — Maturities  of  One 
Year  Or  Less  But  Longer.Than  One 
Month 

For  rollover  term  share  accoimts 
bearing  maturities  of  one  year  (365  days, 
or  366  days  in  a  leap  year)  or  less  but 
longer  than  one  month  (31  days),  credit 
unions  may  either  give  full  account 
disclosines  as  they  do  for  automatically 
renewable  term  share  accounts  of  longer 
than  one  year,  or  provide  an  abbreviated 
notice.  The  abbreviated  notice  tells  the 
member  the  date  the  existing  account 
matures  and  the  maturity  date  if  the 
account  is  renewed,  the  dividend  (or 
interest)  rate  and  the  annual  percentage 
yield  if  they  are  known  (or.  it  they  are 
not  known,  the  feet  that  they  have  not 
yet  been  determined,  the  date  when 
they  will  be  determined,  and  a 
telephone  number  the  member  can  call 
to  obtain  that  information),  and  any 
change  to  the  terms  required  to  be 
disclosed  under  §  707.4(b)  when  the 
account  was  opened.  Whether  full  or 
abbreviated  disclosures  are  provided, 
the  information  may  be  sent  either  30 
calendar  days  before  maturity,  or  20 
calendar  days  before  the  end  of  a  grace 
period  (of  at  least  five  days).  Thus,  if  a 
credit  union  wishes  to  offer  a  five-day 


grace  period  on  some  automatically 
renewable  term  share  accounts  and  a  10- 
day  grace  period  on  others,  this  rule 
permits  the  credit  union  to  send  all 
notices  15  days  prior  to  matrurity,  or  to 
establish  separate  mailing  schedules  for 
each  category. 

Two  commenters  thought  that  the 
abbreviated  notice  allowed  for  rollover 
term  share  accounts  with  terms  of  one 
month  to  one  year  should  be  extended 
to  rollovers  of  up  to  two  years.  Another 
suggested  that  it  be  extended  to  all  term 
share  accounts.  Again,  since  the 
proposal  was  adopted  fiom  the  FRB’s 
rule  and  there  is  no  imiqueness  issue, 
the  Board  has  made  no  change  in  the 
final  rule. 

Paragraph  (c) — Notice  for  Term  Share 
Accounts  One  Month  or  Less  That 
Renew  Automatically 

The  legislative  history  accompanying 
TISA  recognizes  that  special  rules  may 
be  needed  for  short-term  term  share 
accounts.  (See  the  Committee  Report 
accompanying  H.R.  2654,  of  the 
Committee  on  Banking,  Finance  and 
Urban  Aflfeirs,  September  12, 1991.) 

Two  policy  reasons  for  providing 
advance  notice  to  members  with 
automatically  renewable  term  share 
accoimts  are:  (1)  To  remind  the  member 
that  the  account  is  nearing  maturity  and 
that  funds  will  be  reinvested  for  a  set 
period  of  time  (thus  limiting  access  to 
funds)  if  the  mranber  does  not  act;  and 
(2)  to  give  the  member  an  opportunity 
to  comparison  shop  before  reinvestment 
occurs.  The  Board  believes  that 
members  with  short-term  accounts  do 
not  have  the  same  need  of  a  reminder 
of  impending  maturity  as  do  those  with 
longer-term  instruments.  Furthermore,  a 
member  may  derive  little  or  no  benefit 
fi-om  receiving  a  second  virtually 
identical  set  of  disclosures,  for  example, 
15  days  after  purchasing  a  31-day  term 
share  instrument.  In  addition, 
compliance  with  a  30-day  advance 
notice  requirement  would  literally  be 
impossible  for  very  short-term 
instruments  (such  as  7-day  share 
certificate). 

The  rule  requires  credit  unions  to 
provide  limited  information  to  members 
with  rollover  term  share  accounts  with 
maturities  of  one  montli  (31  days)  or 
less.  Credit  unions  are  not  required  to 
send  notices  in  advance  of  maturity. 
However,  if  a  term  disclosed  when  the 
account  was  opened  (other  than  the 
dividend  (or  interest)  rate  and  annual 
percentage  yield)  changes  at  renewal, 
credit  unions  must  send  a  brief  notice 
describing  the  change  within  a 
reasonable  time  after  the  renewal  of  the 
new  account.  While  this  notice  may 
rarely  be  sent  for  short-term  term  share 
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accounts  since  non-rate  terms  seldom 
change,  the  Board  believes,  as  does  the 
FRB,  that  the  provision  reflects 
Congressional  intent  to  provide 
members  with  key  information  while 
accommodating  operational  concerns. 

Paragraph  (d) — Notice  Before  Maturity 
for  Term  Share  Accounts  Longer  Than 
One  Year  That  Do  Not  Renew 
Automatically 

For  non-automatically  renewable  term 
share  accounts  (that  is,  those  that  are 
renewed  only  if  the  member 
affirmatively  contacts  the  credit  union 
prior  to  or  at  maturity  to  renew  the 
account)  with  matmities  of  longer  than 
one  year  (more  than  365  days,  or  more 
than  366  in  a  leap  year),  credit  unions 
would  provide  a  notice  that  states  the 
maturity  date  of  the  term  share  account 
and  whether  dividends  will  be  paid  on 
the  funds  after  maturity.  The  notice 
must  be  mailed  at  least  10  calendar  days 
before  maturity. 

This  subsection  was  not  required  by 
TISA,  and  the  Board  includes  it  only 
because  of  its  inclusion  in  Regulation 
DD.  However,  even  the  FRB  realized 
that  consumers  are  informed  at  the  time 
the  account  is  opened  of  the  maturity 
date  and  whether  dividends  (or  interest) 
will  continue  to  accrue  after  maturity, 
funds  are  not  “locked  in”  for  another 
term  automatically  if  the  member  does 
not  promptly  act,  and  this  requirement 
is  an  operational  burden. 

Credit  unions  with  existing 
nonrollover  term  share  accoxmts  with 
maturities  of  longer  than  one  year  that 
mature  after  the  effective  date  must  start 
providing  notices  after  that  date,  but 
need  not  send  notices  prior  to  that  time. 
(This  rule  parallels  the  transition  rules 
for  rollover  term  share  accounts.)  For 
example,  if  an  18-month  rollover  term 
share  account  matures  five  days  after 
the  effective  date,  a  credit  union  is  not 
required  to  send  a  notice  since  this 
would  require  a  credit  union  to  send  a 
notice  prior  to  the  effective  date  of  the 
regulation.  To  ease  compliance  for 
credit  unions  that  wish  to  use  a  uniform 
timing  rule  of  30  days  advance  notice 
for  maturing  term  share  accounts,  the 
transition  rule  for  nonrollover  term 
share  account  parallels  the  transition 
rule  for  rollover  term  share  accounts 
with  maturities  of  more  than  one  year. 
Thus,  credit  unions  need  not  send 
notices  under  this  paragraph  for 
accounts  that  mature  before  February  1, 
1995.  Nonrollover  term  share  accounts 
that  mature  after  February  1, 1995,  must 
receive  notice  at  least  10  days  in 
advance  of  the  scheduled  maturity  date. 

The  Board  requested  comments  on 
whether  this  section  should  be  included 
or  deleted,  and  any  reasons  for  deletion. 


Thirteen  commenters  said  that  no  prior 
notice  should  be  required  for 
nonrollover  term  share  accounts.  One  of 
those,  a  trade  association,  suggested 
sending  notice  10  days  after  maturity. 

Two  commenters  were  opposed  to 
sending  any  notice  for  nonrollover  term 
share  accounts.  One  said  that  no  notice 
should  be  required  for  rollovers  of  less 
than  one  year,  and  one  said  there  should 
not  be  any  notice  for  any  term  share 
account  with  a  term  of  less  than  one  . 
year. 

This  section  was  taken  firom  the  FRB’s 
rule.  No  commenters  argued  that  this 
section  should  be  changed  for 
uniqueness  reasons.  Therefore,  the 
Board  does  not  believe  that  a  change  is 
warranted,  and  the  final  rule  is  identical 
to  the  proposed. 

Section  707.6 — Statement  Disclosures 

Section  268  of  TISA  requires  credit 
unions  to  include  specific  information 
on  or  with  each  periodic  statement 
provided  to  members.  It  reads: 

§268.  Periodic  statements. 

Each  depository  institution  shall  include 
on  or  with  each  periodic  statement  provided 
to  each  account  holder  at  such  institution  a 
clear  and  conspicuous  disclosure  of  the 
following  information  with  respect  to  such 
account: 

(1)  The  annual  percentage  yield  earned. 

(2)  The  amount  of  interest  earned. 

(3)  The  amount  of  any  fees  or  charges 
imposed. 

(4)  The  number  of  days  in  the  reporting 
period. 

12  U.S.C.  4307. 

NCUA’s  rule  does  vary  from  the 
proposal  and  from  the  analogous  section 
in  Regulation  DD.  In  the  proposal,  the 
periodic  statement  disclosures  mirrored 
the  format  and  substance  of  the 
Regulation  DD  disclosures.  The 
statutory  disclosures  were  required  on 
each  periodic  statement,  although  a 
special  rule  was  permitted  for  credit 
unions  calculating  dividends  on  the 
average  daily  balance  method. 

Comments  were  requested  on  whether 
the  special  rule  should  be  expanded  to 
other  dividend-bearing  accounts, 
particularly  rollback  accounts. 

Nine  commenters,  including  two 
national  trade  associations,  requested 
that  the  special  rule  be  expanded  to 
include  all  dividend-bearing  accounts, 
as  dividends  cannot  be  known  and 
credited  until  declared  at  the  end  of  a 
dividend  period.  Two  commenters 
disagreed  with  the  proposal  on  grounds 
of  operational  bvirden.  One  himdred  and 
twenty-seven  commenters  commented 
on  the  uniqueness  of  dividends  and  the 
dividend  setting  process. 

The  Board  finda  the  arguments  of  the 
commenters  persuasive.  The  Board  is 


authorized  to  prescribe  a  regulation 
taking  into  account  the  imique  nature  of 
credit  unions  and  the  limitations  under 
which  they  may  pay  dividends  on 
member  accounts.  The  dividend 
process,  as  described  in  section  II,  B  of 
the  supplementary  information,  requires 
that  credit  unions  not  credit  members’ 
accounts  imtil  the  end  of  the  dividend 
period.  TISA  specifically  states  that  it 
requires  no  particular  crediting  period, 
which  for  credit  unions  with  share 
accounts  means  dividend  period.  TISA 
section  267(b),  12  U.S.C.  4306(b).  In 
addition,  the  dividend  process  is  part  of 
the  unique  nature  of  credit  unions.  See 
supplementary  information,  section  n, 

A,  regarding  the  unique  nature  of  credit 
unions.  Reading  the  nature  of  dividends 
into  the  language  of  TISA  leads  the 
Board  to  promulgate  the  final  rule  with 
language  varying  fi'om  the  proposal. 

This  authority  is  further  bolstered  by 
section  269(a)(3)  of  TISA,  which  permits 
the  Board  to  make  classifications, 
differentiations,  and  other  provisions, 
and  to  provide  for  such  adjustments  or 
exceptions  for  any  class  of  accounts  as, 
in  the  judgement  of  the  Board,  are 
necessary  or  proper  to  carry  out  the 
purposes  of  TISA.  12  U.S.C.  4308(a)(3). 

Using  the  above  authorities,  the  Board 
has  determined  that  dividend-bearing 
member  accoimts  placed  and  held  in 
credit  unions  are  exempt  from  reporting 
all  periodic  statement  disclosures  on 
every  statement  when  the  dividend 
period  does  not  agree  with,  or  varies 
from,  or  is  different  than,  the  statement 
period.  Instead,  for  dividend-bearing 
accounts,  credit  vmions  may  disclose  the 
required  information  either  on  each 
periodic  statement,  or  on  the  statement 
on  which  dividends  are  actually 
credited  to  the  member’s  account.  The 
Board,  following  the  FRB’s  approach, 
will  also  allow  emy  credit  imion  to  use 
this  rule  when  the  average  daily  balance 
method  is  used.  In  this  vein,  NCUA’s 
rule  is  only  a  slight  expansion  of  the 
Regulation  DD  special  rule  for  average 
daily  balance  method  accounts,  and  is 
consistent  with  the  FRB  approach. 

The  Board  has  rearranged  the 
language  of  the  proposal  for  ease  of 
understanding.  Proposed  subsection  (b), 
formerly  the  special  rule  for  credit 
imions  using  the  average  daily  balance 
method,  has  been  made  into  subsection 
(a)  of  the  final  rule,  and  expanded  to 
provide  an  option  to  credit  unions 
whose  dividend  periods  do  not  match 
their  statement  periods,  as  well  as  to 
those  credit  unions  using  the  average 
daily  balance  method.  Proposed 
subsection  (a),  formerly  the  general  rule 
of  information  to  be  disclosed,  has  been 
made  into  subsection  (b)  of  the  final 
rule. 
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As  in  the  proposed,  the  Board  agrees 
with  the  FRB  that  the  law  does  not 
require  periodic  statements  to  be  sent  by 
a  credit  union,  but  that  if  a  credit  union 
sends  a  periodic  statement  certain 
information  must  be  included.  (The 
statute  does  not  define  a  periodic 
statement.  See  the  definition  in 
§  707.2(t)  above.)  This  requirement 
applies  to  existing  accounts  as  of  the 
effective  date  of  part  707,  as  well  as  to 
new  accounts  opened  after  the  effective 
date. 

Moreover,  the  information  listed  in 
this  section  would  be  given  only  to  the 
extent  applicable;  for  example,  a 
periodic  statement  for  a  nondividend¬ 
bearing  account  would  not  include 
dividends  or  an  annual  percentage 
yield.  Nor  would  the  annual  percentage 
yield  earned  be  required  to  be  disclosed 
on  the  periodic  statement  for  a 
dividend-bearing  account  when  no 
dividends  are  earned  during  the  cycle. 

Paragraph  (a) — Buie  When  Statement 
and  Crediting  Periods  Vary 

This  rule  permits  a  credit  union,  on 
dividend-bearing  member  accounts,  to 
report  annual  percentage  yield  earned 
and  the  amount  of  dividends  earned  on 
a  statement  other  than  on  each  periodic 
statement  when  the  dividend  period 
does  not  agree  with,  varies  from,  or  is 
different  than,  the  statement  period.  For 
dividend-bearing  accounts,  credit 
unions  may  disclose  the  required 
information  either  upon  ea(^  periodic 
statement,  or  on  the  statement  on  which 
dividends  are  actually  earned  to  the 
member's  account.  Since  TISA  does  not 
specify  or  require  any  particular 
crediting  or  dividend  periods  (TISA, 
section  267(b)),  the  board  of  directors  of. 
a  credit  union  may  continue,  as  in  the 
past,  to  choose  any  dividend  period — 
daily,  weekly,  monthly,  quarterly,  semi¬ 
annually,  or  annually.  For  credit  unions 
with  a  daily  or  weekly  dividend  period, 
the  Board  encourages  use  of  aggregated 
disclosures  on  a  regular  periodic 
statement,  in  order  to  save  the  credit 
union  the  expense  of  distributing  daily 
or  weekly  statements.  NCUA  is  aware 
that  in  these  situations  it  is  not  difficult 
operationally  to  coordinate  and  collate 
the  aggregation  of  the  short  dividend 
periods  w’ith  the  issuance  of  a  periodic 
statement.  Of  course,  this  decision  is 
one  to  be  made  by  the  board  of  directors 
of  each  credit  union.  For  credit  unions 
with  dividend  periods  of  longer  than  a 
month,  the  Board  encourages  use  of  the 
permitted  alternative  of  making  the 
disclosures  only  on  such  statements 
.  when  dividends  are  actually  earned  and 
credited  to  the  member’s  account. 
NCUA,  like  the  FRB,  is  also  permitting 
credit  unions  calculating  dividends  on 


the  average  daily  balance  method  to  take 
advantage  of  this  rule.  It  is  exp>ected  that 
credit  unions  will  disclose  applicable 
information  by  statement  period  for  all 
interest-bearing  accounts. 

For  those  crMit  unions  sending 
statements  on  dividend-bearing 
accounts  more  often  than  the  dividend 
period,  the  Board  is  not  requiring  any 
interim  disclosures.  Credit  unions  may 
ftnd  it  useful  to  place  a  notice  that  the 
annual  percentage  yield  and  dollar 
amount  of  dividends  earned  will  appear 
on  the  ftrst  statement  after  the  close  of 
the  dividend  period,  or  words  of  similar 
import.  Credit  unions  may  choose  to 
include  a  telephone  number  to  call  for 
interim  information,  if  desired  by  a 
member.  Or  credit  unions  may  choose  to 
include  no  information  educating  the 
member.  The  Board  suggests  that  credit 
unions  give  some  indication  to  the 
member  of  when  the  required 
information  will  be  received  by  a 
member,  to  enhance  comparison 
shopping  with  other  financial 
institutions.  However,  no  such 
disclosure  is  required.  Of  course,  a 
credit  union  can  choose  to  voluntarily 
disclose  any  available  information  on 
statements,  even  if  not  required  to  do  so 
under  the  final  rule. 

Average  daily  balance  method.  This 
section  (and  appendix  A.  part  II)  also 
addresses  how  the  disclosures  should  be 
made  on  periodic  statements  if 
dividends  are  determined  by  using  the 
average  daily  balance  method  and  are 
calculated  on  a  period  other  than  the 
statement  period.  For  example,  - 
dividends  may  be  calculated  for  a 
calendar  month  dividend  period, 
whereas  the  statement.may  cover  a 
period  from  the  16th  of  one  month  to 
the  15th  of  the  next  month.  A  similar 
case  exists  where  the  statement  is 
rovided  covering  a  calendar  month, 
ut  the  dividend  period  is  quarterly.  In 
these  and  similar  cases,  the  Board 
intends  to  follow  the  FRB  in  disclosing 
the  amount  of  dividends  earned  for  the 
dividend  period  and  the  annual 
percentage  yield  earned  based  on  the 
average  daily  balance  for  that  period  on 
the  statement  for  the  period  in  which 
the  dividend  period  ends.  For  example, 
assume  a  credit  union  uses  the  average 
daily  balance  method  based  on  a 
calendar  month  period,  and  that 
dividends  of  $5.25  were  earned  during 
April  and  that  dividends  of  $6.00  were 
earned  during  May,  and  the  credit  \mion 
sends  a  statement  for  the  period  April 
16  through  May  15.  That  statement 
would  disclose  $5.25  as  the  dividends 
earned  and  an  annual  percentage  yield 
earned  based  on  that  dividend  and  the 
average  daily  balance  in  the  account 
during  the  month  of  April.  If  a  credit 


union  uses  this  alternate  rule,  the  length 
of  the  dividend  period  must  be 
disclosed  in  addition  to  the  length  of  the 
statement  period.  For  example,  a 
statement  could  disclose  the  statement 
period  of  April  16  through  May  15  and 
further  state  that  “the  dividends  earned 
and  the  annual  percentage  yield  earned 
are  based  on  your  average  daily  balance 
for  the  period  April  1  through  April  30." 

This  provision  would  apply  only  if 
the  average  daily  balance  on  which  the 
dividends  are  calculated  is  known  by 
the  end  of  the  statement  cycle.  For 
example,  a  credit  union  that  sends  a 
statement  each  calendar  month  for  an 
account  and  calculates  dividends  based 
on  the  average  daily  balance  method  for 
a  calendar  month,  but  credits  dividends 
quarterly,  would  use  the  rule  in  this 
paragraph.  In  such  a  case,  a  credit  union 
has  the  option  of  disclosing  dividends 
earned  in  each  of  the  three  months  on 
three  succeeding  monthly  statements 
(since  an  average  daily  balance  figure  is 
used  to  calculate  dividends  each 
monthly  statement  period);  the 
statement  for  the  third  month  of  the 
quarter  may,  but  is  not  required  to, 
indicate  the  dividends  credited  for  the 
quarter,  in  addition  to  the  dividends 
earned  during  the  third  month.  If  a 
credit  union  calculates  dividends  on  an 
average  daily  balance  for  the  quarter, 
however,  a  dividend  figure  cannot  be 
stated  on  the  monthly  statements  for 
either  of  the  first  two  months  of  the 
period  since  no  average  daily  balance  is 
used  to  calculate  dividends  for  those 
times.  Consequently,  no  annual- 
percentage-yield  earned  and  no 
dividends-eamed  figures  would  be 
disclosed  on  the  statements  for  the  first 
two  months  of  the  quarter.  In  such  a 
case,  the  dividends  earned  and  the 
einnual  percentage  yield  earned 
provided  on  the  third  monthly 
statement  would  be  based  on  the  entire 
quarterly  period. 

Paragraph  (b)(1) — Annual  Percentage 
Yield  Earned 

Like  the  FRB,  NCUA  proposed  putting 
the  APYE  (annual  percentage  yield 
earned)  on  periodic  statements  to  show 
the  relationship  between  the  dividends 
earned  and  the  balance  in  the  account 
for  the  statement  cycle.  Fifteen 
commenters  favored  this  approach, 
citing  financial  institution  parity.  Sixty- 
eight  commenters,  including  two 
national  trade  associations,  opposed  this 
approach,  citing  member  confusion, 
expense  of  revising  statements,  impact  • 
upon  small  credit  unions, 
inapplicability  to  rollback  accounts,  and 
misleading  percentages  given  the  actual 
amounts  involved.  Most  of  these 
negative  comments  seemed  engendered 
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by  the  application  of  the  annual 
percentage  yield  earned  to  rollback 
accounts.  Since  rollback  accounts  are 
banned  by  the  bnal  rule,  many  of  these 
comments  are  no  longer  relevant.  Many 
of  these  same  commenters  suggested 
NCUA  permit  credit  unions  to  disclose 
the  amount  paid  without  the  annual 
percentage  yield  earned.  One 
commenter  suggested  NCUA  permit 
credit  unions  to  disclose  the  formula 
alone;  another  suggested  disclosure  of 
the  simple  dividend  rate  alone. 

The  Board,  after  careful  consideration 
of  the  comments,  decided  to  retain  most 
of  the  proposed  language.  Given  the 
expansion  of  the  proposed  subsection 
(b)  into  the  final  subsection  (a),  the 
Board  has  deleted  the  clause  “during 
the  statement  period"  from  this 
subsection.  This  deletion  was  made  to 
reduce  confusion  as  to  the  application 
of  the  disclosure  and  its  timing.  For 
credit  unions  disclosing  on  a  statement 
period  basis,  this  disclosure  would  be 
made  “during  the  statement  period." 
However,  for  those  credit  unions  with 
longer  dividend  periods  or  using  the 
average  daily  balance  method,  the 
crediting  period  statement,  often  the 
statement  after  the  close  of  the  dividend 
period,  would  be  the  proper  statement 
on  which  to  make  the  annual  percentage 
yield  earned  disclosure. 

Paragraph  (b)(2) — Amount  of  Dividends 
Paid 

The  proposed  regulation  required  the 
periodic  statement  to  include  a  dollar 
figure  for  the  amount  of  dividends  that 
have  been  paid  during  the  statement 
period.  Credit  unions  would  have  been 
required  to  show  dividends  earned 
during  the  statement  period,  without 
regard  to  whether  such  dividends  had 
been  credited  to  the  account.  Bonuses 
would  have  been  excluded  from  this 
figure.  The  value  of  any  bonuses  could 
have  been  shown  separately  on  the 
statement  as  additional  information. 

The  final  rule  makes  three  changes 
from  the  language  of  the  proposal.  First, 
the  clause  “during  the  statement 
period”  is  replaced  with  the  clause  “on 
the  account”  in  order  to  reduce 
confusion  and  facilitate  subsection  (a)  of 
this  section,  as  discussed  in  the 
supplementary  information  on 
subsection  (b)(l],  annual  percentage 
yield  earned.  Second,  a  sentence 
requiring  disclosure  of  the  dollar 
amount  of  any  extraordinary  dividends 
earned  during  the  statement  period  is 
added.  Since  extraordinary  dividends, 
more  commonly  known  as  bonus 
dividends,  are  not  a  component  of  the 
annual  percentage  yield  earned,  or  the 
dividend  rate  (or  interest  rate),  and  yet 
are  an  addition  to  a  member’s  account. 


the  Board  believes  that  such  dividends 
should  be  identified  to  the  member.  The 
rule  requires  that  only  the  dollar 
amount  of  the  extraordinary  dividends 
paid  should  be  disclosed  as  a  separate 
figure  on  the  statement  period  to  which 
they  relate. 

The  third  change  is  in  regard  to  the 
meaning  of  the  term  “eam^"  in  this 
section.  A  discrepancy  existed  between 
the  pro|}osed  rule  preamble  regarding 
this  section  and  its  appendix  A 
counterpart  with  regard  to  the 
calculation  of  the  annual  percentage 
yield  earned.  The  preamble  stated  that 
dividends  earned  were  to  be  placed  into 
the  computation,  while  the  appendix 
stated  that  only  dividends  paid  were  to 
be  so  used.  Twelve  commenters 
supported  the  appendix  A  approach. 
These  commenters  felt  that  rollback 
accounts  could  not  use  the  earned 
dividends  approach.  None  supported 
the  preamble  approach.  Three 
commenters  requested  a  clarification  on 
the  matter. 

•  In  an  amendment  finalized  after 
NCUA’s  proposed  was  issued,  the  FRB 
permitted  each  institution  to  choose 
either  the  “ledger  balance"  or  the 
“collected  balance.”  These  distinctions 
are  discussed  in  more  detail  in  the 
supplementary  information  regarding 
§  707. 2(t),  “periodic  statement”.  One 
commenter,  a  national  trade  association, 
supported  this  FRB  approach. 

Aner  taking  all  of  tne  comments  into 
consideration,  the  Board  decided  upon 
the  final  language.  The  Board  defines 
the  term  “earned”  to  include  dividends 
either  “accrued”  or  “paid  and  credited.” 
These  distinctions  are  discussed  in  the 
supplementary  information  to  appendix 
A  of  part  707.  If  the  “accrued”  option 
is  chosen,  then  a  credit  union  may  use 
either  the  "ledger”  or  the  “collected” 
balance,  as  discussed  in  the 
supplementary  information  regarding 
§  707. 2(t),  “periodic  statement.” 

One  commenter  each  requested 
clarification  on  additions  to  certificate 
accounts  and  relock  certificates  (those 
where  the  member  has  the  option  to 
“relock”  at  a  higher  rate  offered  by  the 
CU  at  certain  times  during  the  term  of 
the  certificate  account).  Three 
commenters  also  requested  a 
clarification  on  which  balance  a  credit 
union  is  to  use  for  calculation  purposes, 
high  or  low,  beginning  or  end  of  day, 
etc.  The  Board  is  demurring  on  these 
questions  vmtil  the  issuance  of  the  FRB’s 
official  commentary  to  Regulation  DD. 

Paragraph  (b)(3) — Fees  Imposed 

The  periodic  statement  would  include 
all  fees  of  the  type  required  to  be 
disclosed  under  proposed  §  707.4(b)(5) 
that  were  imposed  during  the  statement 


period.  For  example,  a  monthly 
maintenance  fee,  NSF  charge,  or  stop- 
payment  fee  would  have  to  be  disclosed. 
Fees  not  imposed  in  connection  with 
the  account,  such  as  those  for  a  cashier's 
check  or  lease  of  safe  deposit  box,  could 
be  included  in  the  periodic  statement  as 
additional  information,  at  the  credit 
union’s  option.  The  regulation  would 
not  require  fees  imposed  in  connection 
with  a  credit  account  to  be  disclosed — 
for  example,  a  fee  imposed  for  accessing 
an  overdraft  feature  on  a  share  draft 
account — since  they  are  related  to  a 
credit  feature  and  are  currently  required 
to  be  disclosed  under  Regulation  Z.  The 
only  change  made  in  this  section  from 
the  proposal  is  the  addition  of  the 
clause  “on  the  account”  and  the 
additional  "and”  in  between  the  terms 
“part”  and  “imposed,”  so  that  the 
sentence  now  reads:  "Fees  required  to 
be  disclosed  under  §  707.4(b)(4)  of  this 
part  and  imposed  on  the  account  during 
the  statement  period.”  This  addition 
was  made  to  clarify  the  meaning  of  this 
subsection. 

Section  268(3)  of  TISA  requires 
disclosure  of  the  “amount  of  any  fees  or 
charges  imposed,”  without  specifying 
whether  the  fees  should  be  totaled  or 
itemized.  The  FRB  considered  the 
following  different  methods  for 
disclosing  fees:  (1)  A  single  figure 
showing  the  total  amount  of  fees;  (2)  an 
itemization  of  fees  (perhaps  also 
requiring  the  date  the  fee  was  imposed); 
(3)  both  an  itemization  and  a  total  of 
fees;  or  (4)  at  the  institution’s  option,  an 
itemization,  a  total,  or  a  combination  of 
these  approaches. 

The  FRB  decided,  and  the  Board 
agrees,  that  requiring  an  itemization  of 
fees  by  type  is  the  most  desirable 
approach,  and  that  is  reflected  in  the 
final  rule.  A  listing  of  all  fees  would 
enable  members  to  see  the  types  and 
amount  of  fees  imposed  during  the 
cycle.  The  Board  proposes  to  permit  fees 
of  the  same  type  to  be  grouped  together. 
For  example,  all  ATM  charges  imposed 
during  the  cycle  or  all  per-share  draft 
fees  could  be  stated  as  a  single  figrire, 
or  shown  separately.  No  particular 
format  is  mandated  for  this  disclosure; 
credit  xmions  may  group  together  fees  of 
the  same  type,  or  indicate  them 
individually.  There  is  no  requirement  to 
segregate  the  itemization  of  fees  from 
the  statement  of  account  activity.  Thus, 
credit  unions  may  integrate  the  fee 
disclosure  with  other  account  activity 
information  reflected  on  the  statement. 
The  statement  must  provide  sufficient 
detail  to  enable  the  member  to  identify 
the  fee.  Credit  unions  may  use  a  code  to 
identify  a  particular  fee  on  the  periodic 
statement,  if  codes  are  explained  either 
on  the  periodic  statement  or  in 
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documents  accompanjring  the 
statement.  At  its  option,  a  credit  imion 
may  include  the  date  the  fee  was 
debited  from  the  account.  The  proposal 
does  not  require  either  a  total  ^s  figure 
or  a  net  earnings  figure. 

Paragraph  (b)(4) — Length  of  Period 

The  proposal,  adopted  firom  the  FRB’s 
regulation,  tracks  the  statutory  language 
in  requiring  that  the  total  number  of 
days  in  the  statement  period  be  given  on 
the  periodic  statement.  The  FRB  also 
allows  the  provision  of  the  beginning 
and  ending  dates  for  the  statement 
period.  The  Board  supports  granting  this 
flexibility  to  credit  xmions  as  well.  The 
final  rule  permits  credit  unions  to 
provide  either  the  total  number  of  days 
in  the  period,  or  the  beginning  and 
ending  dates  of  the  cycle,  as  long  as  it 
is  clear  whether  or  not  both  of  these 
days  are  included  in  the  period.  For 
example,  stating  "April  1  through  April 
30"  would  clearly  indicate  that  both 
April  1  and  April  30  are  included  in  the 
period. 

Section  707.7 — Payment  of  Dividends 
Rollback  Accounts 

Proposed  §  707.7  differed  fi-om  the 
FRB’s  rule  in  that  it  would  have 
permitted  credit  miions  to  calculate 
dividends  using  the  rollback  method, 
and/or  to  calculate  dividends  based  on 
increments  of  par  value.  The  final  rule 
does  not  allow  rollback  accoimts  or  par 
value  calculations,  and  is  therefore 
identical  to  the  FRB’s  in  terms  of 
permissible  dividend  calculation 
methods. 

TISA  provision.  Section  267  of  TISA 
reads  as  follows: 

§  267.  Payment  of  interest 

(a)  Calculated  on  full  amount  of 
principal. — Interest  on  an  interest-bearing 
account  at  any  depository  institution  shall  be 
calculated  by  such  institution  on  the  full 
amount  of  principal  in  the  account  for  each 
day  of  the  stated  calculation  period  at  the 
rate  or  rates  of  interest  disclosed  pursuant  to 
this  Act. 

(b)  No  particular  method  of  compoimding 
interest  required. — Subsection  (a)  shall  not  be 
construed  as  prohibiting  or  requiring  the  use 
of  any  particular  method  of  compoimding  or 
crediting  of  interest. 

(c)  Date  by  Which  interest  must  accrue. — 
Interest  on  accoimts  that  are  subject  to  this 
Act  shall  begin  to  accrue  not  later  than  the 
business  day  specified  for  interest-bearing 
accounts  in  section  606  of  the  Expedited 
Funds  Availability  Act,  subject  to 
subsections  (b)  and  (c)  of  such  section. 

Section  606(b)  of  the  EFAA  contains  a 
special  exemption  for  credit  unions, 
which  states  that  a  credit  union  may 
begin  the  accrual  of  dividends  at  a  later 
date  than  that  described  in  subsection 


(a)  if  it  does  so  with  respect  to  all  funds, 
including  cash,  deposited  in  the 
accounts,  and  gives  notice  of  its  interest 
(dividend)  payment  policy  as  required 
by  section  606(e),  12  U.S.C.  4005(e).  The 
legislative  history  of  the  EFAA  indicates 
that  the  purpose  of  the  exemption  was 
to  allow  credit  unions  to  continue  the 
use  of  rollback  accounts.  *1110  House 
Conference  Report  states  that  the 
“special  rule  for  credit  unions"  was 
intended: 

to  accommodate  the  unique  operating 
procedures  of  credit  unions  whose  traditional 
accounting  practices  have  often  included 
partial  dividends  on  funds  not  on  deposit  for 
an  entire  dividend  period.  Apy  such 
practices  regarding  check  deposits  may  be 
continued  by  credit  unions  under  this  title 
provided  that  cash  deposits  continue  to 
receive  identical  treatment  However,  it  is  not 
intended  that  individual  credit  unions 
change  existing  practices  in  order  to  avoid 
compliance.  H.R.Rep.  No.  261, 100th  Cong., 

1st  Sess.  181-182  (1987). 

*1116  Senate  Report  contains  similar 
language: 

This  provision  is  intended  to  accommodate 
small  institutions  that  credit  all  deposits  on 
only  the  first  day  of  each  month.  If  deposits 
are  received  by  the  10th  or  15th  of  the  month, 
they  are  credited  as  if  received  on  the  first 
of  the  month,  and  interest  accrues 
accordingly.  If  deposits  are  received  in  the 
later  portion  of  the  month,  crediting  and 
accrual  of  interest  begin  on  the  first  day  of 
the  following  month. 

This  subswtion  is  intended  to  Include  only 
such  accounts,  most  of  which  are  credit 
union  accounts  *  *  *  S.Rep.No.19, 100th 
Cong.,  Ist  Sess.  65  (1987). 

In  light  of  the  legislative  history,  it 
seemed  to  NCUA  that  Congress,  when  it 
passed  the  EFAA,  intended  to  allow 
credit  unions  to  continue  their  use  of 
rollback  accounts. 

Definition  of  rollback  accounts. 
Rollback  accounts  cure  commonly  known 
as  "in  by  the  10th”  accounts.  In  these 
accounts,  funds  deposited  by  the 
rollback  date  will  earn  dividends  as  of 
the  first  day  of  the  dividend  period,  or 
the  portion  of  the  dividend  period  for 
which  the  credit  union  provides 
provisional  dividend  credit,  but  only  if 
the  funds  remain  in  the  accoimt  until 
the  end  of  the  applicable  dividend 
calculation  period.  Funds  that  are  either 
deposited  after  the  rollback  date  or 
withdrawn  prior  to  the  end  of  the 
calculation  period  earn  no  dividends  for 
the  period.  For  example,  assume  that  a 
member  with  an  "in  by  the  10th” 
account  has  a  balance  of  $1,000  at  the 
beginning  of  the  month.  He  deposits 
$500  on  &e  8th  of  the  month,  and  $200 
on  the  11th.  On  the  25th,  he  withdraws 
$500.  The  member  will  earn  dividends 
on  only  $1000.  This  is  because  $200  was 
deposited  after  the  10th.  and  $500  was 


withdrawn  before  the  end  of  the 
dividend  period;  therefore,  those  funds 
earn  no  dividends.  A  1992  survey 
conducted  by  NCUA  showed  that  62% 
of  surveyed  credit  imions  offer  rollback 
re^lar  share  accounts;  31%  offer 
rollback  share  draft  accounts;  and  11% 
offer  rollback  money  market  share 
accounts.  Under  the  proposal,  credit 
unions  would  not  have  been  allowed  to 
set  a  rollback  date  (the  date  by  which 
funds  must  be  placed  in  the  account  in 
order  to  earn  dividends)  earlier  than  the 
10th  of  the  month. 

Background  of  proposed  rule.  Given 
the  language  in  section  267(c)  of  TISA 
and  section  606(b)  of  the  EFAA,  the 
proposed  rule  attempted  to  reconcile 
section  267(a),  which  requires 
calculation  of  dividends  on  the  full 
amount  of  principal  in  the  account  for 
each  day.  and  section  267(c),  which 
appears  to  permit  rollback  accounts.  In 
the  proposal,  NCUA  attempted  to 
reconcile  these  sections  by  banning 
rollback  dates  earlier  than  the  tenth  of 
any  month  in  a  rollback  period,  and  by 
allowing  credit  unions  to  choose 
between  the  daily  balance,  average  daily 
balance  and  rollback  methods.  NCUA’s 
goal  in  the  drafting  the  proposed  rule 
was  to  grant  credit  unions  some 
flexibility  and,  at  the  same  time,  give 
meaning  to  the  mandates  of  TISA. 

The  proposed  rule  was  drafted  to 
cover  three  versions  of  rollback 
accounts:  (1)  Where  the  funds  must  be 
left  in  from  the  rollback  date  (e.g.  the 
10th)  until  the  end  of  the  entire 
dividend  period  in  order  to  earn 
dividends;  (2)  where  the  funds  must  be 
left  in  from  the  rollback  date  at  the 
beginning  of  any  month  in  a  multi¬ 
month  dividend  period  until  the  end  of 
the  remaining  dividend  period;  and  (3) 
where  the  funds  must  be  left  in  from  the 
rollback  date  at  the  beginning  of  any 
month  until  the  end  of  that  month  of  a 
multi-month  dividend  period  in  order  to 
earn  that  month’s  proportion  of  the 
dividend  period’s  dividends.  NCUA 
also  proposed  requiring  specific 
disclosures  regarding  rollback  accounts 
in  responses  to  oral  requests,  the 
account  opening  disclosures,  periodic 
statement  disclosures  and  advertising 
disclosures.  These  disclosures  were 
proposed  to  educate  raembers  as  to  the 
negative  and  positive  attributes  of 
rollback  accounts,  and  to  encourage 
credit  unions  to  convert  the  accounts  to 
the  daily  balance  or  average  daily 
balance  methods.  NCUA  dso  requested 
comments  on  alternatives  to  the  rollback 
method,  such  as  increased  use  of 
minimum  opening  account  balances  or 
minimum  account  balances. 

Comments  on  proposed  rule.  Two 
hundred  forty-three  letters  commented 
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on  whether  the  Board  should  allow 
credit  unions  to  continue  offering 
rollback  account.  As  expected,  the 
majority  of  those  commenters  (168) 
favored  allowing  rollback  accoimts. 

Their  reasons  included;  Members  like 
and  understand  the  method:  rollback 
accounts  favor  members  (either  because 
of  higher  rates  or  because  of  the  rollback 
accrual  feature);  it  is  too  expensive  to 
pay  daily  dividends;  and  some  credit 
unions  do  not  have  the  capacity  to 
calculate  daily  dividends  and/or  will 
close  or  merge  if  forced  to  switch.  Some 
of  the  commenters  who  supported 
rollbacks  provided  a  legal  analysis  of 
the  Board’s  authority  to  continue  these 
accoimts  and  agreed  with  the  Board's 
legal  analysis  in  the  proposed  rule. 

Seventy-five  conunenters  said  that 
rollbacks  should  be  banned.  Their 
reasons  included:  Rollbacks  are  unfair 
to  members;  the  method  is  outdated  and 
no  longer  necessary;  continuation  of 
rollbacks  will  generate  bad  publicity 
and  harm  credit  unions;  and  the 
rollback  method  is  really  low  balance. 
Two  of  these  commenters  argued  that 
rollback  accounts  are  beyond  the 
Board’s  authority  and  contrary  to  TISA 
and  its  purposes. 

Six  of  those  opposed  to  rollbacks  and 
six  of  those  in  favor  thought  that  if  the 
Board  banned  rollback  accounts,  small 
credit  unions  would  need  either  an 
exemption  from  the  rule  or  some  type  of 
phaseout.  Seven  of  those  opposed  to 
rollbacks  and  three  of  those  in  favor 
suggested  a  phaseout  for  other  than 
small  credit  unions,  if  rollbacks  were 
banned. 

Final  rule.  In  the  interpretation  of 
statutes,  the  legislative  will  or  intent  is 
the  all-important  or  controlling  factor. 

73  Am.Jur.2d  Statutes  section  145 
(1974).  In  addition,  the  sense  of  the 
words  which  most  fully  promotes  the 
pohcy  of  the  legislature  in  the 
enactment  of  the  law  is  the  one  that 
should  govern.  73  Am.Jur.2d  Statutes 
section  153  (1974).  Nor  should  an 
interpretation  of  a  statute  be  given  that 
violates  the  spirit  of  the  act.  73 
Am.Jur.2d  Statutes  section  154  (1974). 
TISA’s  primary  purpose  is  to  enable 
consumers  (members)  to  make  informed 
decisions  about  deposit  accounts,  by 
promoting  uniformity  in  the  disclosure 
of  account  terms  and  conditions.  (See  12 
U.S.C.  4301.)  Rollback  accounts  are  so 
different  from  the  types  of  accounts 
sanctioned  by  TISA  (daily  balance  and 
average  daily  balance  accounts — see 
discussion  supra],  that  no  meaningful 
comparison  can  be  made.  The  stated 
annual  percentage  yield  (APY)  for  a 
rollback  account  makes  so  many 
assumptions  (e.g.,  funds  are  in  by  the 
tenth  day  of  the  month,  funds  remain  in 


the  account  through  the  end  of  the 
dividend  period)  and  may  be  so  inflated 
that  it  can  not  realistically  be  compared 
with  the  APYs  for  other  accounts. 
Therefore,  allowing  rollback  accounts 
would  impede  TISA’s  stated  policy  of 
uniform  msclosures  and  informed 
comparisons,  and  thus  would  neither 
fulfill  Congressional  intent  nor  comply 
with  the  spirit  of  TISA. 

Moreover,  TISA  clearly  bans  low 
balance  accounts,  and  other  accounts 
that  do  not  pay  dividends  on  the  full 
amoimt  of  principal  in  an  account  each 
day.  The  legislative  history  of  section 
267(a)  of  TISA  states  that  the  provision 
is  intended  to  prohibit  institutions  from 
using  certain  other  balance  computation 
methods,  such  as  the  low  balance  or 
investable  balance  methods  of 
computing  interest.  The  investable 
balance  method  of  paying  a  disclosed 
rate  on  only  88%  of  the  ^ds 
deposited,  for  example,  was  clearly  a 
target  of  the  legislation.  The  low  balance 
method  pays  a  disclosed  rate  only  on 
the  lowest  amount  of  principal  in  the 
account  on  any  day  in  the  period,  and 
was  specifically  mentioned  in  the 
legislative  history  as  one  of  the  methods 
that  TISA  was  intended  to  prohibit.  (See 
H.Rep.  No.  202, 102d  Cong.,  1st  Sess., 

13  (1991).  The  House  Report  goes  on  to 
state: 

h  is  the  Committee’s  intent  that  section 
7(a)  [which  became  section  267(a)  of  TISA] 
be  construed  broadly  to  prohibit  die  use  of 
any  other  methods  that  do  not  pay  the  same 
amount  of  interest,  based  on  the  full  amount 
of  principal  in  the  accoimt  each  day,  as  do 
either  the  average  daily  balance  or  daily 
balance  methods.  Id. 

Some  commenters  who  favor 
rollbacks  highlighted  the  grace  period, 
or  rollback  accrual,  feature  of  such 
accounts  (i.e.,  funds  deposited  as  late  as 
the  10th  will  earn  dividends  from  the 
1st,  i/not  withdrawn  before  the  end  of 
the  dividend  period),  which  may  result 
in  “extra”  dividends.  The  Board 
recognizes  that  this  feature  of  the 
account  can  benefit  some  members, 
provided  that  they  otherwise  comply 
with  the  account’s  restrictions. 
However,  despite  this  positive  aspect, 
the  fact  remains  that  rollbacks  also  have 
a  low  balance  feature:  Any  funds 
withdrawn  before  the  end  of  the 
dividend  period  earn  no  dividends  at 
all,  no  matter  how  early  in  the  period 
they  were  deposited.  (For  example, 
funds  deposited  on  January  1  and 
withdrawn  on  January  30  earn  no 
dividends,  because  they  are  not  in  the 
accoimt  at  the  end  of  the  dividend 
period,  January  31.)  Rollbacks  are 
essentially  low  balance  accounts  with  a 
raace  period.  In  the  Board’s  view,  the 
benefit  of  the  grace  period  does  not 


outweigh  the  negative  impact  (and, 
under  TISA,  the  illegality)  of  the  low 
balance  feature.  Thus,  rollback  accounts 
are  clearly  contrary  to  TISA’s  mandate 
that  institutions  pay  interest  (dividends) 
on  the  full  amount  in  an  account  for 
every  day  of  the  dividend  period. 

It  is  a  principal  rule  of  statutory 
interpretation  that  unreasonableness  of 
the  result  produced  by  one  among 
alternative  possible  interpretations  of  a 
statute  is  reason  for  rejecting  that 
interpretation  in  favor  of  another  whidi 
would  produce  a  reasonable  result.  73 
Am.Jur.2d  Statutes  section  249  (1974). 

A  construction  resulting  in  absurd 
consequences  as  well  as 
unreasonableness  should  be  avoided.  73 
Am.Jur.2d  Statutes  section  265  (1974). 

Having  reevaluated  the  issue,  NCUA 
has  concluded  that  section  §  267(c)  is 
incompatible  with  the  rest  of  TISA 
(especially  §  267(a))  and  with  its 
purpose  and  spirit,  and  there  is  no  way 
they  can  be  read  together  in  a  way  that 
would  give  effect  to  each.  Under  the 
foregoing  rules  of  statutory  construction, 
section  267(a)  overrides  section  267(c). 

Furthermore,  section  272(b)  of  TISA 
(12  U.S.C.  4311(b))  mandates  that  the 
Board’s  regulation  be  "substantially 
similar  to”  Regulation  DD,  but  permits 
the  Board  to  t^e  into  account  “the 
unique  nature  of  credit  unions  and  the 
limitations  under  which  they  may  pay 
dividends.”  The  Board  beUeves  that  this 
authority  encompasses  and  incorporates 
the  authority  granted  to  the  FRB  in 
section  269(a)(3)  of  TISA,  12  U.S.C. 
4308(a)(3),  whidi  permits  the  agency’s 
rule  to  contain  suc^  classifications, 
differentiations,  or  other  provisions,  and 
to  provide  for  such  adjustments  and 
exceptions  for  any  dass  of  accounts  as. 
in  the  judgment  of  the  agency,  are 
necessary  or  proper  to  carry  out  the 
purposes  of  TISA,  to  prevent 
circumvention  or  evasion  of  TISA’s 
requirements,  or  to  fedlitate  compliance 
with  TISA’s  requirements. 

There  is  no  question  that  part  707 
must  be  substantially  similar  to 
Regulation  DD.  The  issue  which  the 
Board  must  resolve  is  the  degree  to 
which  part  707  may  differ  from  the 
FRB’s  rule,  and  what  criteria  must  be 
met  in  order  to  justify  any  differences. 
Initially,  the  Board  interpreted  its 
autliority  under  sedions  272(b)  and 
269(a)(3)  of  TISA,  together  with  the 
“exemption”  language  of  section  267(c) 
of  TISA,  as  broad  enough  to  permit 
continuation  of  rollback  accounts.  After 
consideration  of  the  comment  letters 
and  further  review  of  TISA  and  its 
legislative  history,  policy,  spirit  and 
goals,  the  Board  finds  that  the  better 
legal  view  is  that  rollback  accounts  are 
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inconsistent  with  TISA’s  language  and 
purpose,  and  should  be  banned. 

As  discussed  above,  the  Board’s 
authority  to  vary  its  rule  derives  from 
two  sections  of  USA:  Sections  272(b) 
and  269(a)(3).  These  two  sections  must 
be  read  together.  Thus,  any  variation 
from  the  FRB’s  rule  and  the  statute, 
must  (1)  arise  out  of  the  unique  nature 
of  credit  imions  and  the  limitations 
under  which  they  may  pay  dividends, 
and  (2)  be  necessary  or  proper  to  carry 
out  the  purposes  of  TISA,  prevent 
circumvention  or  evasion  of 'TISA,  or 
facilitate  compliance  with  TISA’s 
requirements.  For  the  following  reasons, 
the  Board  does  not  believe  that 
allowance  of  rollback  accounts  meets 
these  criteria. 

Some  commenters  argued  that 
rollback  accounts  are  unique  to  credit 
unions.  Although  rollback  accounts  are 
unquestionably  widespread  in  the  credit 
union  community,  the  commenters 
offered  no  proof  that  they  are  actually 
unique  to  credit  unions.  Even  if  it  were 
shown  that  rollbacks  are  unique  to 
credit  unions,  the  Board  does  not 
believe  that  the  first  criterion  would  be 
satisfied.  In  order  to  meet  that  criterion, 
a  practice  must  arise  from  the  imique 
nature  of  credit  unions,  that  is,  it  must 
be  related  to  one  of  the  characteristics 
that  make  a  credit  union  a  credit  union. 
The  unique  characteristics  of  credit 
unions  are  discussed  in  section  n,A  of 
this  supplementary  information.  The 
Board  does  not  believe  that  rollback 
accounts  are  logically  related  to  any  of 
those  unique  characteristics.  The  Board 
is  not  persuaded  that  rollbacks  are  an 
aspect  of  the  unique  nature  of  credit 
unions.  At  most,  they  are  a  unique  (but 
voluntary)  practice  of  many  credit 
unions.  "That  is  not  sufficient  to  meet  the 
first  test. 

Alternatively,  the  first  criterion  would 
be  satisfied  if  rollbacks  were  related  to 
a  limitation  under  which  credit  vmions 
may  pay  dividends.  The  Board  does  not 
believe  that  rollbacks  can  be  tied  to  the 
limitations  on  payment  of  dividends. 
The  word  “limitation”  is  defined  as 
“restriction  or  circumspection.”  Black's 
Law  Dictionary  {5th  Ed.,  1979).  An 
example  of  the  limitations  under  which 
credit  unions  may  pay  dividends  is  the 
nature  of  dividends,  that  is,  that 
dividends  are  paid  out  of  current 
income  and  available  earnings  after 
required  transfers  to  reserves  at  the  end 
of  a  dividend  period.  The  nature  of 
dividends  is  a  statutory  restriction  on 
the  way  that  credit  imions  pay 
dividends.  The  rollback  method,  by 
contrast,  is  a  purely  discretioneu^ 
method  of  determining  the  balance  on 
which  dividends  will  be  paid.  As  one 
commenter  noted,  “there  is  no 


indication  in  the  language  or  legislative 
history  of  TISA  that  Congress  intended 
for  the  NCUA  Board  to  t^e  into  account 
the  manner  in  which  credit  union  may 
choose  to  pay  dividends,  any  more  than 
the  FRB  could  have  taken  into  account 
the  manner  in  which  banks  might  have 
chosen  to  pay  interest  when  writing  the 
FRB  rule.”  The  Board  does  not  believe 
that  rollbacks  satisfy  this  alternative  test 
for  the  first  criterion. 

Nor  do  rollback  accounts  satisfy  the 
second  test  for  deviation  frt>m 
Regulation  DD.  The  second  test  is  that 
the  change  will  carry  out  TISA’s 
purposes,  prevent  circumvention  of  its 
requirements,  or  facilitate  compliance. 

In  the  Board’s  opinion,  rollback 
accounts  not  only  fail  to  meet  *iiis 
standard,  but  actually  imdermine  it. 

The  Board  has  been  very  concerned 
over  the  potential  adverse  effect  that 
TISA  and  part  707  will  have  on  small 
credit  imions  that  have  insufficient 
computer  capacity  to  provide  the 
statement  disclosures  required  under 
§  707.6.  Some  of  these  credit  unions  still 
handpost  dividends  to  their  member’s 
accounts.  Unfortunately,  Congress, 
when  it  enacted  TISA,  gave  the  Board 
little  leeway  to  mitigate  the  statute’s 
impact  on  such  credit  unions.  See 
supplementary  information  on 
§  707.7(c),  date  dividends  begin  to 
accrue.  As  stated  in  that  section,  it  is  the 
Board’s  intention  that  NCUA  work  with 
these  credit  unions  to  mitigate  and 
alleviate  any  burdens  placed  upon  such 
credit  unions  by  part  707.  To  this  end, 
NCUA  will  work  with  the  credit  union 
trade  associations,  leagues,  state 
regulators,  credit  unions  and  other 
interested  parties,  to  make  the  transition 
as  easy  as  possible.  In  addition,  the 
Board  is  having  NCUA  staff  study  the 
possibility  of  providing  judicious 
waivers  of  the  fixed  asset  regulation,  12 
CFR  701.36,  on  a  case-by-case  basis  to 
those  small  FCUs  having  need  to 
automate  account  operations  due  to 
TISA  and  part  707. 

Credit  unions  that  currently  use 
rollback  accounts  and  are  concerned 
that  members  will  increase  their 
transactions,  thereby  subjecting  the 
credit  union  to  greater  costs;  have 
several  options.  They  can  switch  the 
rollback  accounts  to  minimum  balance 
accounts,  or  impose  a  transaction  fee  for 
transactions  in  excess  of  a  certain 
number.  They  could  also  impose  higher 
opening  balance  requirements.  Some 
credit  unions  offer  a  type  of  term  share 
account  that  permits  the  addition  of 
funds  at  any  time,  but  imposes  a  penalty 
for  early  withdrawal.  Perhaps  more 
credit  unions  will  adopt  similar 
accounts.  The  Board  believe  that  these 
alternatives  will  help  to  hold  down 


credit  union  expense,  while  at  the  same 
time  support  the  long  time  credit  union 
goal  of  promoting  thrift,  a  goal  that 
many  commenters  argued  was  furthered 
by  rollback  accounts.  Moreover,  the 
Board  is  confident  that  Credit  unions 
will  develop  more  account  products  that 
satisfy  TISA’s  requirements,  meet  their 
members’  needs,  and  make  good 
business  sense. 

Par  Value  Calculations 

Prior  to  enactment  of  TISA,  an  FCU 
has  been  permitted  to  pay  dividends  on 
par  value  increments  as  long  as  the  par 
value  of  its  shares  is  $5  or  less.  This 
authority  derives  from  section  117  of  the 
FCU  Act,  which  states  that  if  the  par 
value  of  a  share  exceeds  $5,  dividends 
shall  be  paid  on  all  funds  in  the  regular 
share  account  once  a  full  share  has  been 
purchased.  12  U.S.C.  1763.  Based  on 
that  section  and  its  legislative  history, 
NCUA  has  permitted  credit  unions  with 
par  values  of  $5  or  less  to  pay  dividends 
on  all  types  of  share  accounts  based  on 
increments  of  par  value.  If  par  value  is 
$5  and  an  account  has  a  $24  balance,  an 
FCU  may  pay  dividends  on  $20,  rather 
than  the  entire  $24.  However,  if  par 
value  is  $10  and  an  account  has  a  $24 
balance,  dividends  must  be  paid  on  the 
entire  $24,  rather  than  on  $10 
increments. 

'The  proposal  (proposed  §  707.7(b)) 
would  have  allowed  FCUs  with  par 
values  of  $5  or  less  to  continue  paying 
dividends  based  on  increments  of  par 
value.  As  discussed  in  the  previous 
section  (on  rollback  accounts).  TISA 
mandates  that  dividends  be  paid  on  the 
full  amount  of  funds  in  an  account  for 
every  day  of  the  dividends  period. 

Under  the  par  value  method,  dividends 
may  be  paid  on  less  than  the  full 
amount  in  the  account.  Therefore,  it 
appears  that  the  par  value  method  is 
outlawed  by  'TISA. 

However,  since  the  par  value  method 
is  authorized  by  one  statute  (the  FCU 
Act)  and  banned  by  another  (TISA),  the 
question  arises  of  which  statute 
prevails.  Where  two  statutes  are 
irreconcilable  and  inconsistent,  the  later 
enactment  (TISA)  prevails  as  the  last 
expression  of  legislative  intent,  and  the 
inconsistent  provisions  of  the  prior 
statute  (the  FCU  Act)  are  treated  as 
repealed.  73  Am.Jur.2d  Statutes  section 
255  (1974).  The  Board  finds  that  TISA 
has  impliedly  repealed  the  par  value 
dividend  au^ority  of  section  117  of  the 
FCU  Act,  and  that  par  value  calculations 
are  no  longer  permissible.  For  these 
reasons,  the  final  rule  does  not  permit 
par  value  calculations. 
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Paragraph  (a) — Permissible  Methods 

Paragraph  (aKl) — Balance  on  Which 
Dividends  Are  Calculated 

Section  707.7(a)  implements  section 
267(a)  of  the  statute,  which  provides 
that  dividends  on  dividend-bearing 
accounts  (and  interest  on  interest- 
bearing  accounts)  shall  be  calculated  on 
the  fuU  amount  of  principal  in  the 
account  for  each  day  of  the  stated 
calculation  period  at  the  rate  disclosed 
(emphasis  added).  Although  a  literal 
reading  of  section  267(a)  might  appear 
to  require  credit  unions  to  calculate 
dividends  by  using  a  daily  balance 
calculation  method  (also  known  as  the 
day-in-day-out  method  or  day-of- 
deposit-to-day-of- withdrawal  method) , 
the  legislative  history  confirms  that  the 
Congress  considered  the  average  daily 
balance  method  an  acceptable 
alternative  to  the  daily  balance  method. 
The  Board  has  followed  the  FRB  in 
allowing  both  methods. 

The  Board  believes  that  permitting 
credit  unions  to  use  either  the  daily 
balance  method  or  the  average  daily  « 
balance  method  is  consistent  with  the 
purpose  of  the  legislation  which 
requires  that  members  be  paid 
dividends  on  the  full  amount  of 
principal  in  the  account  each  day.  In 
addition,  the  statute  requires  disclosure 
of  the  balance  computation  method, 
which  would  be  unnecessary  if  only  one 
method  were  allowed. 

Both  methods  require  credit  unions  to 
compute  dividends  by  applying  a 
periodic  rate  to  the  full  amount  of 
principal  in  the  account  each  day.  In  the 
daily  balance  method  the  credit  union 
applies  a  periodic  rate  to  the  exact  daily 
balance.  In  the  average  daily  balance 
method  the  credit  union  adds  the  full 
amount  of  principal  in  the  accoimt  each 
day  of  the  period  or  cycle,  divides  that 
figure  by  the  number  of  days  in  the 
period  or  cycle,  and  applies  a  periodic 
rate  to  the  result.  Assuming  the  same 
compounding  and  crediting  frequency, 
the  dividends  calculated  imder  either 
method  would  be  identical  in  an 
account  with  little  or  no  account 
activity  in  the  period.  In  most  cases, 
even  where  there  is  significant  account 
activity,  both  methods  will  produce  the 
same  or  substantially  the  same  amount 
of  dividends.  In  some  instances,  the 
daily  balance  method  produces  a 
slightly  higher  return,  and  in  other 
situations,  the  average  daily  balance 
method  produces  a  slightly  higher 
return.  In  all  cases,  under  the  annual- 
percentage-yield  calculation  for  the 
periodic  statement,  any  differences  in 
these  methods  would  be  captured  by 
that  figure. 


Tiered  rate  accounts.  There  is  one 
circumstance  in  which  the  daily  balance 
and  average  daily  balance  methods  can 
produce  more  significant  differences  in 
dividends:  tiered-rate  accounts.  To 
illustrate  this  point,  assume  daily 
compounding  occurs  for  the  following 
account: 


Simple  dividend 
rate  (percent) 

Deposit  balance  to  earn 

Rate  (with  the  rate  paid  on 

the  fun  balartce). 

5.00 . 

$.01-<$5,000. 

6.00 . 

$5,000  arKi  higher. 

The  two  methods  can  produce 
differences  in  dividends,  depending  on 
account  activity — in  particular, 
depending  on  whether  the  average  daily 
balance  falls  above  or  below  the  break 
point,  in  this  case,  $5,000. 

For  purposes  of  illustration,  assume 
that  the  principal  balance  in  the  account 
for  January  and  February  is  $5,000  for 
the  first  20  days  of  each  month  and 
$4,000  for  the  remaining  days  of  the 
month.  (Dividends  remain  on  deposit 
until  the  end  of  each  month.)  The  daily 
balance  method  produces  $22.52  in 
January  and  $20.86  in  February.  The 
average  daily  balance  method  produces 
$19.77  in  January  and  $18.12  in 
February.  In  this  example  the  daily 
balance  method  generates  greater 
dividends  ($2.75  and  $2.74  per  month) 
because  the  average  daily  balance  falls 
below  the  break  point  of  $5,000. 

As  a  sbcond  illustration,  assume  that 
the  balance  in  the  accotmt  for  each 
month  is  $4,500  for  the  first  20  days  of 
the  month  and  $6,500  for  the  remaining 
days  of  the  month.  In  this  example,  the 
average  daily  balance  method  generates 
greater  dividends  ($2.49  and  $2.48  per 
month)  because  the  average  daily 
balance  falls  above  the  break  point. 

As  these  examples  illustrate,  in  some 
instances  for  tiered-rate  accounts,  the 
daily  balance  method  produces  a  higher 
return,  and  in  other  situations  the 
average  daily  balance  method  produces 
a  higher  return. 

In  spite  of  these  differences,  the  Board 
believes  that  credit  unions  should  be 
permitted  to  use  either  the  daily  balance 
or  the  average  daily  balance  method. 
First,  in  many  cases,  the  two  methods 
produce  the  same  or  a  substantially 
similar  return.  Second,  where  the 
results  differ,  neither  one  consistently 
produces  a  higher  return.  Third,  under 
the  proposed  annual-percentage-yield 
calculation  for  the  periodic  statement, 
any  differences  in  these  methods  would 
be  captured  by  that  figure.  Fourth,  credit 
unions  will  disclose  the  method  they 
use  under  §  707.4(b)  so  that  members 


who  prefer  one  method  over  the  other 
have  the  necessary  information  on 
which  to  base  their  choices.  Fifth,  the 
legislative  history  accompanying  the 
legislation  contemplates  the  use  of 
either  method.  Finally,  requiring  credit 
unions  to  use  a  daily  balance  method 
could  impose  significant  costs  on  some 
credit  unions  that  would  have  to  change 
fi'om  the  average  daily  balance  method 
without  any  real  benefit  to  members. 

"Collected”  and  "ledger"  balances. 
When  a  credit  union  uses  the  accrual 
method  of  earning  dividends  or  interest, 
they  may  use  either  a  “collected”  or 
“ledger”  balance.  See  supplementary 
information  on  §  707. 2(t),  periodic 
statement  definition. 

Use  of  365-day  basis  and  leap  year.  It 
should  be  noted  that  the  FRB  ultimately 
decided  to  permit  dividends  to  be 
computed  only  on  a  365  or  366  (in  a 
leap  year)  day  year,  as  opposed  to  a  360 
day  year.  Based  on  Congressional  intent, 
NCUA  also  proposed  that  method. 

Credit  tmions  would  not  be  required  to 
pay  dividends  on  accounts  during  a 
grace  period,  nor  for  the  period  after 
maturity  of  a  nonrollover  term  share 
account.  Nor  would  credit  unions  be 
required  to  pay  dividends  on  any 
principal  or  dividends  remaining  in  an 
account  after  an  account  is  closed,  such 
as  when  an  account  is  closed  by  the 
member  writing  a  final  ctieck  that  does 
not  match  exactly  the  account  balance. 
The  Board  requested  comments  on  these 
issues,  but  no  comments  were  received. 

Therefore,  the  Board  has  decided  to 
follow  the  FRB’s  final  position.  For 
example,  for  a  one-year  certificate  term 
share  account,  dividends  must  be  paid 
on  a  365-day  basis,  since  dividends 
must  be  paid  each  day  funds  remain  in 
the  account.  In  addition,  credit  unions 
are  permitted  to  apply  a  periodic  rate  of 
1/366  (or  1/365)  of  the  dividend  rate  for 
366  days  in  a  leap  year,  when  an  “extra” 
day  of  dividends  will  be  paid  for  the 
accotmt.  Credit  unions  may,  however, 
apply  a  daily  periodic  rate  that  is  greater 
than  1/365  of  the  dividend  rate.  For 
example,  a  credit  union  may  use  a  daily 
periodic  rate  of  1/360  of  the  dividend 
rate,  as  long  as  it  is  applied  365  days  a 
year.  The  Board  will  not  permit 
dividends  to  be  computed  using  a  “360/ 
360”  basis  (that  is,  using  a  periodic  rate 
of  l/360th  of  the  dividend  rate  and 
applying  that  figure  to  only  360  days  in 
a  one-year  account).  The  Board  believes 
this  practice,  which  pays  dividends  for 
only  360  days  in  a  year  and  not  365 
days,  is  not  permissible  because  it  fails 
to  apply  the  disclosed  rate  each  day  of 
the  year. 

Credit  unions  need  not  pay  dividends 
during  any  grace  period  offered  by  them 
for  an  automatically  renewable  term 
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share  account  if  the  member  decides 
durine  the  grace  period  against  rolling 
over  the  funds.  Nor  need  credit  unions 
pay  dividends  after  an  account  has 
matured.  The  Board  believes  that  TISA 
does  not  require  credit  unions  to  pay 
dividends  after  a  particular  account 
relaticmship  has  ended,  imless  so 
committed  to  by  a  credit  union  (sudi  as 
placing  the  funds  into  another  dividend- 
bearing  share  account).  Thus,  if  a 
membw  with  an  automatically 
renewable  term  share  accoimt  chooses 
not  to  renew  the  term  share  account,  the 
credit  union  may  pay  dividends  for  a 
period  oi  time  after  maturity  even 
though  the  term  share  account  is  not 
renewed,  or  the  credit  union  may 
consider  the  account  to  be  non-dividend 
bearing  after  maturity.  Similarly,  credit 
unions  may.  but  are  not  requir^  to.  pay 
dividends  following  the  maturity  of  a 
term  share  account  that  does  not 
automatically  renew. 

The  Board  also  believes  that  credit 
unions  are  not  required  to  pay 
dividends  on  any  principal  or  dividends 
left  in  an  account  after  an  account  is 
closed.  Many  members  “close  out”  an 
account  by  mail,  but  unintentionally 
leave  in  a  small  amount  of  funds.  The 
Board  does  not  believe  credit  \mions 
must  continue  to  pay  dividends  on  any 
such  amount  if  the  account  relationship 
has  ended.  However,  it  should  be  noted 
that  unless  a  member  withdraws  ftt)m 
membership,  an  FCU  must  give  the 
member  6  months  to  bring  his 
membership  share  account  back  to  par 
before  closing  the  account.  See  NCUA 
Standard  FCU  Byiavrs,  Art.  HI,  section  3. 
Similar  state  bylaw  provisions  would 
also  entail  leaving  a  member’s  account 
open  tmtil  the  close  of  the  required 
period. 

Paragraph  (aH2}— Determijiofion  of 
Minimum  Stance  To  Earn  Dividends 

In  addition  to  prohibiting  use  of  the 
strai^t  low  balance  method  of  balance 
calculation,  the  Board  believes  that 
section  267(a)  prohibits  use  of  a  “low 
balance”  type  of  method  to  determine  if 
a  member  has  met  a  minimum  balance 
requirement  to  earn  dividends.  Credit 
unions  are  permitted  under  the  law  to 
set  minimum  balance  requirements  that 
must  be  met  for  the  member  to  earn 
dividends,  or  to  earn  a  specified  rate  for 
tiered-rate  accounts.  For  example,  a 
credit  union  may  choose  to  pay  a  5.00% 
dividend  rate  on  an  account  only  for 
those  days  that  a  minimum  balance  of 
$500  is  maintained.  The  Board  believes 
that  the  statrite  further  permits  a  credit 
union  to  provide  that  it  will  not  pay 
dividends  on  the  account /or  those  days 
the  balance  drops  below  the  required 
minimum  balance. 


Under  the  final  rule,  a  credit  union 
using  a  daily  balance  method  may 
choose  to  pay  dividends  on  an  accovmt 
for  only  those  days  a  minimum  balance 
is  maintained.  (Similarly,  a  credit  union 
using  an  average  daily  loanee  method 
may  choose  to  pay  dividends  for  the 

Eeriod  only  if  a  specified  average  daily 
alance  for  the  period  is  met)  Lf  this 
practice  were  not  permitted,  the  Board 
believes  significant  and  fundamental 
pricing  changes  would  be  made  to 
accounts,  many  of  which  could  be 
adverse  to  the  interests  of  members.  For 
example,  tiered-rate  and  high  minimum 
balance  accoimts  that  typically  pay  a 
higher  rate  of  dividends  might  not  be  as 
available  to  members  and  potential 
members.  Therefore,  the  rule  permits  a 
credit  union  that  uses  a  daily  balance 
method  to  provide  that  it  will  not  pay 
dividends  on  the  account  for  those  days 
the  balance  drops  below  the  required 
daily  minimum  balance.  (Similarly,  a 
minimum  average  daily  balance  may  be 
established  for  cnedit  unions  using  that 
method.) 

The  Board  does  not  believe,  however, 
that  the  statute  p«mits  a  credit  union  to 
provide  that  the  member  does  not  earn 
any  dividoids  for  a  given  period  unless 
the  member  maintains  a  minimum 
balance  for  the  entire  period.  For 
example,  under  the  proposal,  a  credit 
union  may  not  provide  that  a  member 
will  earn  a  5.00%  dividend  rate  only  if 
the  consumer  maintains  a  minimum 
balance  of  $500  for  each  day  of  a 
specified,  period  or  cycle.  Such  a 
practice,  in  eHact,  uses  a  low  balance 
computation  method  to  calculate 
whether  dividends  are  earned  on  an 
account  Permitting  such  a  practice 
would  enable  a  credit  union  to  refuse  to 
pay  dividends  even  if— under  the 
example  above — a  member  maintained  a 
$10,000  balance  for  29  days  in  a  cycle, 
but  permitted  the  balance  to  drop  below 
•$500  for  one  day  in  the  same  cycle. 

Similarly,  the  Board  does  not  believe 
that  credit  unions  could  refuse  to  pay 
dividends  on  a  portion  of  a  balance  once 
a  member  has  met  any  required 
minimum  balance.  If  a  cr^t  union  sets 
its  minimum  balance  requirement  to 
earn  dividends,  for  example,  at  $300 
and  a  member  deposits  $500,  the  credit 
union  must  pay  the  stated  dividend  rate 
on  the  full  $500,  and  could  not  pay 
dividends  only  on  $200  (the  amount  in 
excess  of  the  minimum)  of  that  deposit. 
The  Board  believes  that  allowing  siJtch  a 
practice  would  bo  contrary  to  the 
statutory  requirement  and  the  intent  of 
the  Congress  to  require  payment  of 
dividends  at  the  disclosed  rate  on  the 
full  amount  of  principal  in  the  accoimt 
each  day. 


A  related  issue  arises  with  regard  to 
tiered-rate  accounts  and  calculation  of 
the  balance  on  whidi  dividends  are 
paid.  For  example,  assume  that  a  credit 
union  pays  and  discloses  a  5.00% 
dividend  rate  on  balances  below  $5,000, 
and  a  6.00%  dividend  rafo  on  balances 
of  $5,000  and  above.  The  Board  believes 
the  statute  would  not  permit  a  credit 
union  to  pay  the  5.00%  rate  for  the 
entire  cycle  if  the  balance  dropped 
below  $5,000  for  a  few  days  during  the 
cycle.  As  another  example,  assume  that 
a  member  maintained  a  $10,000  balance 
for  29  days  in  a  cycle,  but  permitted  the 
balance  to  drop  to  $4,999  for  two  days. 
The  Board  does  not  believe  that  the 
statute  would  permit  the  credit  union  to 
pay  only  5.00%  on  $10,000  for  29  days, 
since  the  full  amount  of  principal  in  the 
account  for  29  days  w'as  actually 
$10,000  and  should  earn  the  stated 
6.00%  rate. 

*  Likewise,  the  Board  does  not  believe 
a  credit  union  that  uses  an  average  daily 
balance  method  to  determine  the 
balance  needed  to  earn  dividends  is 
permitted  to  refuse  to  pay  dividends  on 
the  average  balance  if  the  member  fails 
to  maintain  a  daily  balance  of,  for 
example,  $500  for  each  day  of  the  cycle. 
This  is  similar  to  using  a  low  balance 
method  of  computing  interest.  Hius,  the 
regulation  requires  that  a  credit  union 
use  the  same  method  to  determine  any 
minimum  balance  required  to  earn 
dividends  as  it  vises  to  determine  the 
balance  on  which  dividends  are 
calculated.  The  rule  further  provides 
that  a  credit  imion  may  use  an 
additional  method  to  determine  the 
minimum  balance  to  earn  dividends,  as 
long  as  that  second  method  is 
unequivocally  beneficial  to  the  member. 
Credit  imions  are  not  permitted  vmder 
this  provision  to  remiire  consumers  to 
maintain  both  a  daily  minimum  balance 
and  an  average  daily  balance  to  earn 
dividends.  The  Board  views  this  last 
practice  as  an  impermissible  low 
balance  method. 

For  further  discussion  of  minimum 
balance  requirements,  see 
§  707.4(b)(3Ki)  and  the  supplementary 
information  thereto. 

Paragraph  (b)— Compounding  and 
Crediting  Policies 

Section  707.7(b)  of  tlie  proposed 
regulation  implements  section  267(b)  of 
the  statute.  USA  does  not  mandate  the 
frequency  of  any  compounding.  Thus, 
credit  unions  may  compound 
biannually,  annually,  quarterly, 
monthly,  da%,  continuously,  or  on  any 
other  basis.  The  compounding 
frequency  is  required  to  be  disclosed 
vmder  proposed  §  707.4(b)(2)(i)  and  is 
factored  into  the  computation  of  the 
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annual  percentage  yield.  (See  the 
discussion  of  the  annual  percentage 
yield  in  the  supplemental  information 
accompanying  Appendix  A.) 

Nor  does  §  707.7(b)  mandate  a  specific 
crediting  policy.  Thus,  credit  unions 
could  cre^t  dividends  earned  on  the 
account  on  an  annual,  semiannual, 
quarterly,  monthly,  or  other  basis.  The 
credit  imion’s  crediting  policy  must  be 
disclosed  under  §  707.4^)(2)(i).  A  credit 
union  may  credit  or  post  dividends  to 
the  accoimt  at  any  fr^uency,  thus 
establishing  the  intervals  at  which  the 
member  can  withdraw  such  dividends. 
However,  credit  xmions  may  only  credit 
declared  dividends.  A  credit  union  may 
not  credit  payments  of  anticipated 
dividends  until  such  dividends  have 
been  formally  declared  from  available 
current  and  imdivided  earnings  after 
required  transfers  to  reserves  at  the 
close  of  a  dividend  period.  Therefore, 
the  crediting  date  of  a  credit  union 
would  normally  be  the  dividend 
declaration  date.  However,  sometimes 
there  is  a  lag  between  the  declaration  of 
a  dividend  and  the  action  distribution 
(or  crediting)  of  the  dividend  to  the 
member  of  that  dividend.  See 
supplementary  information  regarding 
§  707. 2  (k).  Credit  unions  could  change 
the  crediting  date  by  altering  their 
dividend  periods. 

Unlike  other  financial  institutions 
that  pay  interest  on  accounts,  credit 
unions  may  treat  undeclared, 
uncredited  dividends  as  imeamed. 
Legally,  members  only  have  an  interest 
in  dividends  once  declared.  Nor  does 
this  provision  require  the  credit  union 
to  permit  the  member  to  withdraw 
dividends  that  are  declared  before  the 
dividend  distribution  date.  If  the 
member  withdraws  funds  or  closes  a 
dividend-bearing  account  before  the 
dividend  distribution  date,  the  credit 
union  may  delay  pajnnent  of  the 
accrued  dividends  until  the  dividend 
distribution  date.  Finally,  for  dividend- 
bearing  term  share  accounts,  credit 
unions  may  assess  a  penalty  for  early 
withdrawal,  as  discussed  in  the 
supplemental  information 
accompanying  §  707.4(b)(6)(ii).  This 
interpretation  is  based  on  the  unique 
nature  of  credit  imions  and  the 
limitations  under  which  dividends  are 
paid.  It  does  not  apply  to  interest- 
bearing  accounts  in  credit  unions. 

Because  this  position  varies 
somewhat  from  Regulation  DD,  the 
Board  solicited  comments  on  it.  Four 
comments  were  received.  Three 
supported  the  proposal.  One  opposed 
holding  a  member’s  dividends  until  the 
distribution  date.  The  final  rule  is 
identical  to  the  proposal. 


In  addition,. credit  unions  offering 
interest-bearing  accounts  may  reserve 
the  right  not  to  pay  accrued  but 
uncredited  interest  for  an  accoimt  if  a 
member  closes  the  account  prior  to  the 
time  accrued  interest  is  credited  to  the 
accoimt.  However,  the  Board  believes 
that  credit  unions  must  pay  all  accrued 
interest  to  members  even  if  some  funds 
are  withdrawn  prior  to  the  crediting 
date,  as  long  as  the  member  does  not 
close  the  accoimt.  Otherwise,  the  effect 
would  be  substantially  the  same  as 
ermitting  credit  unions  to  pay  interest 
ased  on  the  low  balance  method,  a 
result  clearly  unintended  by  the 
Congress.  Although  credit  unions  may 
hot  fail  to  pay  accrued  interest  on 
withdrawn  funds  if  the  account  remains 
open,  credit  unions  need  not  post  or 
credit  the  accrued  interest  until  the 
established  posting  or  crediting  date, 
nor  must  they  permit  the  member  to 
withdraw  interest  that  is  earned  but  not 
yet  credited.  If  the  member  withdraws 
funds  before  interest  is  credited  (but 
does  not  close  the  account),  the  credit 
union  may  delay  payment  of  the 
accrued  interest  until  the  crediting  date. 
This  provision,  of  course,  does  not 
require  a  credit  union  to  pay  interest  for 
those  days  the  member  fails  to  meet  the 
minimum  balance  requirement. 

Paragraph  (c) — Date  Dividends  Begin  To 
Accrue 

Section  267(c)  of  the  statute  generally 
requires  that  depository  institutions 
begin  to  accrue  interest  for  all  accounts 
no  later  than  the  business  day  specified 
in  §  606  of  the  Expedited  Funds 
Availability  Act  (EFAA)  (12  USC  4005). 
Thus,  the  accrual  of  dividends  rules  in 
the  EFAA  apply  to  nontransaction 
accounts,  su<^  as  term  share  accoimts, 
as  well  as  to  transaction  accounts 
covered  by  the  EFAA.  The  EFAA  and 
Regulation  CC  generally  require  a 
depository  institution  to  begin  accruing 
interest  or  dividends  when  the 
institution  receives  “provisional”  credit. 
The  Board  believes  that  a  consistent  rule 
is  essential  for  determining  the 
principal  balance  on  which  dividends 
accrue.  The  final  rule  permits  credit 
unions  to  use  the  methods  set  forth  in 
Regulation  CC  for  determining  the 
principal  balance.  If  a  credit  union 
accrues  dividends  on  funds  represented 
by  a  deposited  check  that  is  later 
returned  due  to  insufficient  funds  on 
deposit,  or  for  another  reason,  the  credit 
union  would  not  be  required  to  pay 
dividends  for  the  time  period  the  check 
was  outstanding. 

While  the  EFAA  establishes  the  time 
that  credit  unions  must  begin  to  accrue 
dividends,  because  of  the  general  rule  in 
section  267(a)  of  TISA  that  dividends 


must  be  computed  on  the  full  amount  of 
principal  in  ^e  account  for  each  day, 
the  Board  believes  that  credit  unions 
must  accrue  dividends  on  funds  up  to 
the  date  of  withdrawal  from  the 
accoimt.  Thus,  if  a  share  draft  written  by 
the  member  on  an  account  is  debited 
from  the  account  by  the  account-holding 
credit  union  on  a  Wednesday,  the  credit 
union  must  accrue  dividends  on  those 
funds  on  deposit  through  Tuesday. 
(Because  the  share  draft  is  debited  on 
Wednesday,  the  balance  in  the  account 
that  day  has  been  reduced.  Thus,  the 
Board  believes  that  the  credit  union 
need  not  pay  dividends  for  Wednesday.) 

TISA  clearly  outlaws  low  balance 
accounts.  In  the  preamble  to  the 
proposed  rule,  the  Board  acknowledged 
that  a  number  of  credit  unions  use  low 
balance  accounts,  and  asked  (1)  whether 
they  are  unique  to  credit  unions  and 
should  be  allowed;  and  (2)  how  to 
handle  credit  unions  (particularly 
nonautomated  credit  unions  that  can 
not  easily  handle  the  requirements  of 
the  statute  and  the  regulation)  that  now 
use  low  balance,  if  those  accounts  are 
banned. 

A  few  commenters  asked  that  the 
Board  allow  low  balance  accounts.  Only 
two  of  those  argue  that  low  b^ance  is 
unique  to  credit  unions.  Two  others  said 
that  low  balance  should  be  allowed  for 
small,  nonautomated  credit  unions.  Two 
commenters  said  that  low  balance 
should  be  allowed  for  share  draft 
accounts,  and  suggested  that  members 
would  rather  have  a  low  balance 
account  than  pay  a  large  fee.  One  said 
that  credit  unions  should  be  able  to  use 
any  balance  computation  method  they 
choose,  provided  they  disclose  it.  Four 
commenters  said  that  the  Board  should 
ban  low  balance  accounts  because  they 
are  anti-consumer. 

One  trade  association  said  that  small, 
nonautomated  credit  unions  should  be 
permitted  to  continue  low  balance 
accounts,  under  “the  broad  authority” 
granted  NCUA  by  TISA.  A  number  of 
commenters  thought  that  credit  unions 
with  low  balance  accounts  should  be 
allowed  to  switch  to  rollback  accounts. 
(This  is  no  longer  an  option,  as  the  final 
rule  does  not  permit  rollbacks.)  Two 
suggested  a  delayed  efiective  date  for 
nonautomated  credit  unions,  to  give 
them  time  to  switch.  CDthers  suggested  a 
delayed  effective  date.  Eleven 
commenters  favored  either  full 
exemption,  partial  exemption,  or  a 
delayed  effective  date  for  small  and/or 
nonautomated  credit  unions.  Five 
suggested  some  type  of  phase-in  or 
phase-out. 

One  commenter  said  that  switching  to 
permissible  dividend  calculation 
methods  would  create  a  financial 
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burden.  Another  said  that  it  would  be 
impossible  for  handposting  credit 
unions  to  switch  to  daily  Iralance  or 
average  daily  balance,  lliree  credit 
unions  said  that  they  might  have  to 
close  or  merge,  but  h  was  unclear 
whether  because  of  a  ban  on  low 
balance  or  because  of  periodic  statement 
requirements.  One  commenter,  citing 
cr^it  unions’  “unique  operational 
constraints,”  suggested  that 
nonautomated  credit  unions  be 
exempted  from  the  APYE  (periodic 
statement)  disclosure  requirements.  One 
asked  for  state  or  federal  assistance  in 
making  any  necessary  switch.  Another 
said  that  credit  unions  that  showed  a 
burden  due  to  volunteer  staff,  lack  of 
technology  and/or  financial  limitations 
should  be  allowed  a  delayed  effective 
date  (or  a  complete  exemption). 

One  commenter  thought  that 
nonautomated  credit  unions  should  be 
treated  the  same  as  all  others.  The 
commenter  said  that  if  such  credit 
unions  can  not  “conform  to  competitive 
as  well  as  legislative  issue  and 
pressures,"  they  should  not  continue 
operating  to  the  detriment  of  their 
members. 

The  Board  is  not  persuaded  that  low 
balance  amounts  are  unique  to  credit 
unions  in  general,  or  to  small, 
nonautomated  credit  unions.  For  that 
reason,  the  Board  does  not  believe  that 
it  has  the  authority  to  override  TISA’s 
ban  on  low  balance  accounts,  even  to 
the  extent  of  allowing  exemptions  for 
credit  unions  that  meet  stringent  criteria 
(e.g.,  size,  volunteer  staff,  handposting) 
to  show  that  they  are  imable  to  comply 
with  the  statute  and  regulation. 

The  Board  has  attempted  to  mitigate, 
to  the  extent  possible,  ^e  regulation’s 
adverse  impact  on  credit  imions, 
particularly  those  small,  nonautomated 
credit  imions  that  use  the  low  balance 
or  rollback  methods  of  dividend 
calculation  and  currently  lack  the 
capacity  to  switch  to  acceptable 
methods  and  otherwise  comply  with 
USA.  Although  the  Board  believes  that 
TISA  outlaws  both  low  balance  and 
rollback  accounts,  it  recognizes  that 
small  credit  unions’  transition  to 
acceptable  methods  of  dividend 
calculation  will  be  difficult.  It  is  the 
Board’s  intention  that  NCUA  work  with 
credit  union  trade  associations,  leagues, 
state  regulators  and  credit  imions 
themselves,  to  make  that  transition  as 
smooth  as  possible.  The  Board  is  also 
aware  that  some  credit  unions  may  need 
waivers  of  NCUA ’s  fixed  asset 
regulation,  12  CFR  701.36,  so  that  they 
can  purchase  computers  in  order  to 
perform  the  dividend  calculations 
necessary  for  compliance  with  TISAfand 
part  707.  Although  the  Board  does  not 


believe  that  a  blanket  waiver  of  §  701.36 
is  appropriate,  NCUA  will  take  the  issue 
into  account  in  woriring  with  credit 
union  to  achieve  full  compliance. 

Section  707.8 — ^Advertising 

The  Board  requested  convnents  on 
several  specific  issues  raised  by  this 
section  of  the  proposed  rule.  Those 
comments  are  discussed  in  the 
supplementary  information  for  the 
section  to  which  they  relate.  A  number 
of  letters  also  commented  on  the 
proposed  advertising  disclosures, 
generally.  Four  agre^  with  the  proposal 
in  its  entirety,  calling  the  disclosures 
appropriate,  or  “clear  and  accurate.” 
Sixteen  said  that  the  advertising 
disclosures  were  overly  burdensome 
and/or  too  costly.  Two  asked  that  this 
section  be  deleted,  and  another  said  that 
advertising  restrictions  should  not  apply 
to  credit  unions. 

Several  commenters  suggested  that 
the  advertising  disclosures  should  be 
deleted  or  limited  due  to  space 
limitations  or  complexity.  One 
commenter  suggested  a  much  simplified 
altq^ative.  Nine  others  thought  that  the 
disclosures  would  confuse  members,  or 
that  they  were  too  complicated  or 
excessive.  One  noted  that  it  would  be 
easy  to  violate  this  section  as  proposed. 
Two  commenters  said  that  this  section 
was  unnecessary.  One  thought  that  it 
placed  credit  unions  at  a  competitive 
disadvantage. 

A  number  of  the  commenters  who 
addressed  those  issues,  as  well  as  some 
commenters  who  suggested  full  or 
partial  exemptions  for  various  types  of 
communications  (see  supplementary 
information  to  §  707.2(b)),  favored 
inclusion  in  advertisements  of  language 
to  the  effect  that  members  should  . 
contact  the  credit  union  for  complete 
disclosures.  The  Board  does  not  believe 
that  such  language  would  be  an 
adequate  substitute  for  the  required 
advertising  disclosures. 

The  advertising  disclosures  required 
by  the  final  rule  will  be  shorter  and  less 
complex  than  under  the  proposal, 
because  rollback  accounts  (which  would 
have  required  a  lengthy  and 
complicated  additional  disclosure)  and 
par  value  calculations  are  prohibited 
under  the  final  rule,  and  therefore  no 
disclosures  need  be  made  on  those 
issues.  Also,  in  response  to  comments 
received,  the  Board  has  simplified  the 
rule  and  reduced  the  required 
disclosures  by  deleting  the  proposed 
disclosure  on  the  nature  of  dividends. 
The  specific  reasons  for  these  changes 
are  discussed  below. 

'This  section  incorporates  the 
advertising  provisions  of  section  263  of 
TISA.  While  TISA’s  disclosure  rules 


apply  to  accounts  of  all  depository 
institutions,  section  263(a)  of  TISA’s 
advertising  provisions  is  phrased  in 
terms  of  accounts  offered  by  insured 
depository  institutions.  (Sections  263  (b) 
and  (c)  of  the  advertising  provisions, 
however,  are  not  limited  to  insured 
depository  institutions.)  The  Board’s 
final  rule,  adopted  from  the  FRB’s 
regulation  DD,  applies  all  of  the 
advertising  provisions  to  all  credit 
unions,  whether  federally  insured  or 
not.  The  Board  believes  Aat  USA’s 
purposes  are  furthered  if  all  account 
advertisements  provide  uniform 
disclosures  to  compare  accounts,  and 
does  not  believe  it  desirable  for  only 
some  advertising  rules  to  apply  to 
nonfederally  insured  credit  unions.  The 
Board  notes  that  many  of  the  TISA 
advertising  requirements  were  already 
suggested  for  FCUs  by  the  NCUA  in 
§  5150.8  of  the  Accounting  Manual  for 
FCUs. 

As  addressed  in  §  707.2(a).  the 
advertising  rules  apply  to  share  and 
deposit  brokers,  in  addition  to  credit 
unions.  Thus,  if  a  broker  places  an 
advertisement  that  offers  to  members  an 
interest  in  an  account  at  a  credit  union, 
the  advertisement  is  covered  by  this 
section,  even  if  the  account  is  held  by 
or  on  behalf  of  the  broker.  Of  course, 
this  section  also  covers  any 
advertisement  placed  by  a  broker  in 
which  the  account  at  the  credit  union 
will  be  held  directly  by  the  member. 

The  Board  also  notes  that,  in  this 
same  rulemaking,  conforming  changes 
have  been  made  to  the  advertising 
requirements  for  FCUs  in  12  CFR 
701.35(c)  and  to  FCUs  and  FISCUs  in  12 
CFR  740.2.  These  changes  are  discussed 
further  in  the  pertinent  supplementary 
information  sections.  Basically,  the 
provisions  of  this  section  override 
anything  to  the  contrary  in  other  federal 
or  state  laws. 

Paragraph  (a) — Misleading  or  Inaccurate 
Advertisements 

TISA  and  the  regulation  prohibit 
credit  unions  from  making  misleading 
or  inaccurate  advertisements.  Since 
section  271  of  TISA  extends  the 
possibility  of  civil  liability  to 
advertising  violations,  the  Board  is 
interested  in  construing  the  term 
“misleading”  appropriately  and 
requested  comments  concerning  any 
guidance  that  might  be  given  in  the  final 
rule  to  credit  unions  on  this  issue.  No 
comments  were  received  on  this  point. 
Therefore,  following  the  FRB’s  lead,  use 
of  the  term  “profit”  is  prohibited  in 
advertisements  for  deposit  accounts. 
However,  siime  dividends  are  basically 
a  return  of  the  member’s  investment,  the 
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Board  has  not  applied  the  prohibition  to 
dividend-bearing  accounts. 

Advertising  “Free"  Accounts 

Section  263(c)  of  TISA  prohibits  a 
credit  union  from  advertising  an 
account  as  a  free  or  no-cost  account  if: 

(1)  A  regular  service  or  transaction  fee 
may  be  imposed:  (2)  a  fee  may  be 
imposed  if  any  minimum  balance 
requirement  is  not  met;  or  (3)  a  fee  is 
imposed  if  the  member  exceeds  a 
specified  number  of  transactions.  The 
final  rule,  adopted  from  Regulation  DD, 
captures  these  rules  for  both  dividend- 
bearing  and  interest  bearing  accounts, 
but  provides  a  different  organizational 
approach.  Credit  unions  are  not 
permitted  to  describe  any  account  as 
“free”  or  “no-cost”  (or  words  of  similar 
meaning)  if  any  “maintenance  or 
activity”  fee  might  be  imposed  on  the 
account.  A  maintenance  or  activity  fee 
includes,  for  example,  periodic  service 
charges;  per-share-draft  fees;  fees 
imposed  to  deposit,  withdraw  or 
transfer  funds;  and  fees  to  receive  copies 
of  share  drafts  written  on  the  account. 

It  also  includes  fees  imposed  if  a 
minimum  balance  requirement  is  not 
met  or  if  a  transaction  limit  is  exceeded. 
A  maintenance  or  activity  fee  does  not 
include  fees  such  as  stop-payment-fees 
or  fees  for  returned  share  drafts,  or  fees 
unrelated  to  the  account  such  as  a  fee 
for  purchasing  a  cashier’s  check  or 
traveller’s  chedcs.  Such  fees  also  do  not 
include  share  draft  or  check  printing 
fees.  See  supplementary  information 
regarding  §  707.5(a)(2)(ii). 

However,  since  'TISA  prohibits 
references  to  “accounts”  as  free,  the 
regulation  permits  credit  unions  to  refer 
to  a  specific  service  as  “free”  or  “no 
cost”  or  words  of  similar  import.  For 
example,  credit  unions  that  offer  free 
transactions  at  their  ATMs  could 
advertise  that  fact.  If  an  account  or  an 
account  service  is  free  only  for  a  limited 
time — for  example,  for  the  first  year  that 
an  account  is  open — this  limitation 
must  be  stated.  'The  Board  believes  that 
this  approach  reflects  the  requirements 
of  TISA,  yet  allows  credit  unions  to 
provide  accurate  and  useful  cost 
information  to  members  about  account 
features  or  services. 

Paragraph  (b) — Permissible  Rates 

Section  263(a)  of  TISA  provides  that 
a  reference  to  a  specific  dividend  rate, 
yield,  or  rate  of  earnings  in  an 
advertisement  triggers  a  duty  to  state 
certain  additional  information, 
including  the  annual  percentage  yield. 
Like  the  proposal,  the  final  rule  requires 
that,  for  advertisements,  if  any  rate  or 
yield  is  stated  it  must  be  the  “annual 
percentage  yield.”  using  that  term. 


However,  credit  unions  are  permitted  to 
abbreviate  the  annual  percentage  yield 
as  “APY”  if  the  term  is  printed  out  or 
stated  in  full  at  least  once  in  an 
advertisement.  For  example,  if  an 
advertisement  states  “we  offer  a  5.25% 
Annual  Percentage  Yield  (APY).”  it  may 
refer  to  that  rate  as  the  “APY”  elsewhere 
in  the  advertisement.  No  such 
abbreviation  is  yet  permissible  for  the 
dividend  rate.  One  commenter 
requested  that  the  Board  permit 
“dividend  rate”  to  bo  abbreviated  “DR.” 
The  Board  demurs  on  this  issue  imtil 
the  FRB  issues  its  Official  Commentary 
to  Regulation  DD. 

Except  for  the  dividend  rate,  as 
explained  below,  no  other  rate  or  yield 
(such  as  an  “average”  or  “aggregate” 
percentage  yield)  can  be  included  in  an 
advertisement.  The  Board  believes  that 
allowing  credit  unions  to  state  rates  or 
yields  in  addition  to  the  annual 
percentage  yield  would  conflict  with 
'nSA’s  stated  purpose  of  providing 
uniform  disclosures  to  enable  members 
to  compare  accounts.  Also,  the  Board  is 
concerned  that  permitting  other  rates  to 
be  stated  in  addition  to  the  annual 
percentage  yield  would  result  in 
advertisements  with  a  confusing  array  of 
terms  and  numbers.  Moreover,  the 
“dividend  rate.”  using  that  term,  can 
appear  in  conjunction  with  (but  not 
more  conspicuously  than)  the  annual 
percentage  yield.  If  a  dividend  rate  is 
stated  it  must  be  the  one  that 
corresponds  to  the  particular  annual 
percentage  yield  provided. 

If  a  credit  vmion  states  an  annual 
percentage  yield  in  an  advertisement  for 
a  tiered-rate  account,  it  must  state  all  of 
the  annual  percentage  yields  for  each 
tier,  including  those  required  to  be 
shown  as  a  range,  as  well  as  the 
corresponding  minimum  balance 
requirements.  (See  appendix  A  for 
annual  percentage  yield  calculations  for 
tiered-rate  accoimts.)  If  dividend  rates 
are  stated,  each  dividend  rate  must 
appear  in  conjunction  with  the 
applicable  annual  percentage  yield. 

Paragraph  (c) — When  Additional 
Disclosures  Are  Required 

This  section  of  the  final  rule  is 
incorporated  fixjm  Regulation  DD. 
Section  263(a)  of  TISA  requires 
additional  information  to  be  provided  in 
account  advertisements  if  the 
advertisement  refers  to  a  specific 
dividend  rate,  yield,  or  rate  of  earnings. 
TISA  also  imposes  special  format  rules 
in  certain  cases  to  ensure  ^at  a 
member’s  attention  is  drawn  to  terms 
such  as  any  difierences  in  the  annual 
percentage  yield  if  a  minimum  balance 
is  not  met.  The  rule  generally  follows 
TISA’s  approach  for  the  format  and 


content  of  advertisements,  but 
simplifies  the  order  of  the  information 
provided. 

The  final  rule  differs  from  the 
proposal  in  that  it  does  not  require 
advertising  disclosures  for  rollback 
accounts,  par  value  calculations,  or  the 
nature  of  dividends.  Disclosures  on 
those  issues  had  been  added  to  the 
proposed  rule  to  cover  unique  credit 
union  practices.  Rollback  accounts  and 
par  value  calculations  are  not  permitted 
imder  the  final  rule  (see  discussion 
under  the  supplementary  information 
regarding  §  707.7(a)),  and  therefore  no 
disclosures  are  necessary. 

The  final  regulation  also  eliminates 
the  requirement  for  an  advertising 
disclosure  to  the  effect  that  dividends 
are  based  on  current  income  and 
available  earnings,  after  required 
transfers  to  reserves  at  the  need  of  a 
dividend  period.  Many  commenters 
opposed  inclusion  of  fiiis  disclosure  not 
only  in  advertisements,  but  throughout 
the  rule  (see  discussions  in  the 
supplementary  information  regarding 
§  707.3(e)  and  §  707.4(b)(8)). 

Commenters  pointed  out  that  an 
advertising  disclosure  on  the  nature  of 
dividends  would  be  difficult  for 
members  to  imderstand,  expensive,  and 
alarming  to  members,  and  would 
increase  the  potential  for  civil  liability. 
Based  on  these  comments,  the  Board 
believes  that  the  negative  aspects  of  an 
advertising  disclosure  on  the  nature  of 
dividends  outweigh  its  utility,  and  that 
members  will  be  adequately  informed 
by  the  complete  disclosure  on  this 
subject  included  in  the  written  account 
disclosures. 

The  final  regulation  provides  that  a 
reference  to  an  annual  percentage  yield 
“triggers”  advertising  disclosures.  Since 
other  rates  are  not  permitted  (except  for 
the  dividend  rate,  which  in  turn 
requires  a  statement  of  the  annual 
percentage  yield),  the  regulation  does 
not  include  any  other  “rate  triggers.” 
(See,  however,  the  discussion  of 
bonuses  in  the  supplementary 
information  on  §  707.8(d),) 

There  is  no  requirement  that  account 
advertisements  state  an  annual 
percentage  yield  figure.  Stating  other 
information  in  advertisements — such  as 
“one,  three,  and  five  year  certificates 
available”  or  "high  rates  available” — 
does  not  trigger  the  duty  to  state  other 
terms  of  the  account,  due  to  the  lack  of 
specific  information  regarding 
applicable  rates.  Furthermore,  the  Board 
believes,  as  does  the  FRB,  that  a 
statement  such  as  “we  pay  the  rate 
available  for  90-day  U.S.  Treasury  bills” 
will  only  be  deemed  a  trigger  term  when 
a  specific  margin  is  also  stated.  Thus, 
any  reference  to  a  specific  index  which 
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is  easily  determinable  and  for  which  the 
margin  is  stated,  is  so  closely  akin  to 
stating  a  rate  that  it  will  trigger  the 
advertising  disclosures. 

Special  rules  apply  to  tiered-rate 
accoimts;  If  a  cre^t  union  states  an 
annual  percentage  yield  in  an 
advertisement,  it  would  have  to  state  all 
of  the  annual  percentage  yields, 
including  those  required  to  be  shown  as 
a  range,  as  well  as  the  corresponding 
minimum  balance  requirements.  (See 
appendix  A  for  annual  percentage  yield 
calculations  for  tiered-rate  accoimts.) 
For  example,  assume  that  a  credit  union 
pays  a  stated  dividend  rate  only  on  that 
portion  of  the  balance  within  the 
following  specified  balance  levels  (that 
is.  Tiering  Method  B  described  in 
appendix  A),  and  compounds  dividends 
daily: 


Dividend  rate 

Deposit  balance  re- 

(percent) 

quired  to  earn  rate' 

5.25 . 

$.01-<$2,500 

5.50 . 

$2.500-c$1 5,000 

5.75 . 

$15,000-$1 00,000 

Computing  the  figures  in  accordance 
with  appendix  A,  the  credit  union 
would  have  to  state  the  following 
annual  percentage  yields: 


Annual  percentage 
yield 

Balance  required 

5.39 . 

$.01-<$2,500 

5.39-5.61  . 

$2,500-<$1 5,000 

5.61-5.87 . 

$15.000-$1 00,000 

If  a  trigger  term  is  stated,  the 
advertisement  must  provide  the 
disclosures  listed  in  paragraph  (c)  in  a 
clear  and  conspicuous  manner. 

Paragraph  (c)(1) — Variable  Rates 

The  regulation  requires  credit  unions 
that  advertise  variable-rate  accounts  to 
state  that  the  rate  may  change  after  the 
account  is  opened.  Although  TISA  does 
not  expressly  require  the  statement, 
section  265(2)  authorizes  the  FRB  and 
NCUA  to  prescribe  modifications  for 
advertising  rules  relating  to  the  annual 
percentage  yield  on  variable-rate 
accounts.  The  FRB  determined  that  a 
brief  statement  alerting  the  consumer  to 
possible  changes  in  the  annual 
percentage  yield  is  necessary  in 
advertisements.  Since  most  dividend- 
bearing  accounts  are  variable-rate 
accounts  by  definition,  comment  was 
solicited  on  the  need  of  this  disclosure 
for  credit  unions,  especially  in  light  of 
the  nature  of  dividends  and  paragraph 
(c)(5)  of  this  section  regarding 
conditions  affecting  account  earnings. 
The  FRB  included  the  advertising 
disclosure  in  the  final  Reg  OD.  One 


commenter,  a  national  trade  association, 
requested  that  NCUA  drop  this 
advertising  requirement,  based  on  the 
reasons  stated  in  the  preamble  to  the 
proposed  rule.  No  commenters 
supported  retaining  the  disclosure.  In 
lignt  of  the  decision  of  the  board  to 
define  variable-rate  account  as  the  FRB, 
and  not  to  deem  all  share  and  share 
draft  accounts  variable-rate  accounts, 
the  Board  believes  that  the  FRB 
variable-rate  advertising  requirement 
should  be  included  in  me  ^al  rule  in 
order  to  avoid  member  confusion  and 
maintain  substantial  similarity  to 
Regulation  DD. 

Paragraph  (c)(2) — Time  Annual 
Percentage  Yield  Is  Offered 
TISA  requires,  and  the  proposed 
regulation  provided,  that  advertisements 
that  state  the  annual  percentage  yield 
also  state  the  period  during  whi(± 
accounts  with  that  annual  percentage 
yield  will  be  offered.  Since  credit 
unions  cannot  guarantee  rates,  comment 
was  requested  on  how,  or  if,  tMs 
requirement  applies  to  credit  unions. 
The  proposed  rule  suggested,  within  the 
spirit  of  this  TISA,  that  credit  unions 
advertise  anticipated  rates  or  past  rates. 
Two  commenters  specifically  requested 
that  this  advertising  disclosure  be 
deleted  for  fear  advertisement  of 
“anticipated  rates”  would  scare 
members.  One  commenter  noted  that 
California  specifically  allows  dividends 
to  be  set  in  advance  of  a  dividend 
period  by  a  board  of  directors,  though 
such  dividends  are  only  properly 
payable  if  such  payment  will  not  create 
or  worsen  a  deficit  in  imdivided  profits. 
See  Cal.  Admin.  Code  tit.  10,  ch.  3, 
subch.  3,  section  927.  Several  other 
commenters  noted  the  tradition  of 
advertising  anticipated  dividend  rates, 
and  asked  for  the  flexibility  to  give  such 
rates. 

In  response,  the  Board  decided  that 
the  following  approach  would  be  the 
fairest.  For  interest-bearing  accounts, 
and  for  dividend-bearing  term  share 
accounts,  either  the  period  of  time  the 
annual  percentage  yield  will  be  offered 
or  a  statement  that  the  annual 
percentage  yield  is  accurate  as  of  a 
specific  date,  must  be  given.  This 
approach  is  identical  to  the  equivalent 
Regulation  DD  disclosure.  (See  related 
discussion  under  supplementary 
information  for  §  707.3(e).)  If  an 
advertisement  does  not  indicate  a  date 
through  which  the  credit  union 
guarantees  a  specific  rate,  it  must  state 
that  the  rate  is  currently  offered  “as  of’ 
a  specified  recent  date. 

For  dividend-bearing  accounts  other 
then  term  share  accounts,  a  statement 
that  the  annual  percentage  yield  is 


accurate  as  of  the  last  dividend 
declaration  date  (a  defined  term,  see 
§  707.2(j))  must  be  given.  If  the  credit 
union  so  desires,  a  prospective  annual 
percentage  yield  may  be  given,  either  in 
addition  to  or  in  lieu  of  the  annual 
percentage  yield  as  of  the  last  dividend 
declaration  date.  For  example,  if  a  credit 
union  only  projects  its  rates  for  a  week, 
due  to  a  weekly  dividend  period,  its 
advertisement  might  state  “this  annual 
percentage  yield  is  expected  from  June 
1  through  June  8.” 

Paragraph  (c)(3) — Minimum  Balance 

TISA  requires  that  advertisements 
contain  a  statement  of  the  applicable 
minimum  account  balance  requirements 
to  obtain  the  advertised  annual 
percentage  yields.  Further,  in  the  case  of 
tiered-rate  accounts,  the  regulation 
tracks  the  specific  statutory  requirement 
that  each  annual  percentage  yield  and 
the  associated  minimum  balance  must 
be  in  close  proximity  and  have  equal 
prominence.  The  final  rule  follows  TISA 
and  is  unchanged  from  the  proposal. 

Paragraph  (c)(5) — Effect  of  Fees 

TISA  requires  account  advertisements 
to  contain  a  statement  that  “fees  or  other 
conditions”  could  reduce  the  “yield”  on 
the  account.  As  in  the  proposed 
regulation,  the  final  rule  requires  the 
statement  but  uses  the  term  “earnings” 
rather  than  yield.  TISA  does  not 
mandate  terminology,  and  the  Board 
believes  that  the  term  “earnings”  more 
accurately  conveys  the  impact  of  fees  on 
the  account,  since  in  no  event  does  the 
annual  percentage  yield  take  fees  into 
account.  The  Board  requires  this 
statement  if  a  credit  union  can  impose 
any  of  the  maintenance  and  activity  fees 
discussed  in  §  707.8(a)  (discussing 
“free”  accoimts).  Thus,  for  example,  the 
statement  would  appear  on 
advertisements  for  dividend-bearing 
transaction  accounts  that  impose  a 
monthly  service  charge  or  a  fee  if  a 
minimum  balance  is  not  maintained. 
However,  if  the  only  fees  imposed  on 
the  account  were  fees  other  than  a 
maintenance  or  activity  fee  (for 
example,  a  stop  payment  fee  or  a  fee  for 
a  check  returned  for  insufficient  funds), 
the  statement  would  not  be  required. 

Comment  was  sought  regarding 
whether  this  disclosure  is  repetitive  of 
paragraphs  (c)(1)  and  (c)(8)  of  this 
section,  since  they  all  concern  the 
nature  of  the  dividend  declaration 
process,  and  whether  consolidation  of 
some  or  all  of  these  paragraphs  is  in 
order  due  to  the  limitations  upon  which 
credit  unions  pay  dividends.  One 
commenter  favored  retention  of  this 
statement,  with  no  comment  on  whether 
consolidation  with  other  disclosures 
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was  preferable.  No  commenters 
specifically  supported  deletion,  or 
consolidation,  of  the  statement. 

However,  many  commenters  supported 
simplification  of  disclosures.  Given  this, 
the  Board  decided  to  delete  the 
proposed  disclosure  on  the  nature  of 
dividends,  proposed  §  707.8(c)(8),  but  to 
leave  the  disclosures  of  variable-rate 
accounts,  §  707.8(c)(1),  and  this 
disclosiue.  The  Boa^  believes  that  this 
decision,  which  is  substantially  similar 
to  that  of  the  final  Regulation  DD,  best 
reflects  Congressional  intent. 

Paragraph  (c)(6) — Features  of  Term 
Share  Accounts 

Paragraph  (c)(6)(i) — Time  Requirements 

This  paragraph  implements  section 
263(a)(3)  of  TISA.  It  requires  that 
advertisements  state  any  time 
requirement  necessary  to  earn  the 
advertised  yield.  The  Board  has  limited 
this  provision  to  term  share  accounts.  If 
a  credit  union  advertises  a  one-year 
term  share  accoxmt,  it  would  state  that 
time  period.  This  section- also  requires 
advertisements  to  state  any  lower 
annual  percentage  yield  t^t  will  be 
earned  if  fimds  are  withdrawn  prior  to 
meeting  the  minimum  time 
reqxiirement.  Once  again,  credit  unions 
would  be  required  to  disclose  a  good 
faith  dividend,  and  to  declare  that 
dividend  at  the  maturity  of  the  term 
share  accoimt  if  such  an  amoimt  was 
properly  payable. 

Paragraph  (c)(6)(ii) — Early  Withdrawal 
Penalties 

TTSA  requires  that  advertisements 
include  a  statement  that  a  dividend 
penalty  will  be  imposed  for  early 
withdrawal.  The  disclosure  terminology 
is  similar  to  that  in  TTSA,  but  does  not 
include  the  word  "dividend.”  A 
disclosure  may  also  be  important  for 
Regulation  D  purposes  to  qualify  as  a 
savings  accoimt  (time  deposit)  with 
lower  reserve  requirements.  12  CFR 
204.2(c)(l)(i).  Additionally,  due  to 
recent  dianges  in  the  FRB’s  Regulation 
D  on  transaction  accoimt  reserve  ' 
requirements  (12  CFR  part  204), 
penalties  need  no  longer  be 
“substantial”;  therefore,  this  term  was 
not  used  in  the  regulation.  Similarly,  the 
phrase  "will  or  may”  is  used  to  cover 
both  credit  unions  that  impose  early 
withdrawal  penalties  on  a  mandatory 
basis  and  those  that  impose  such  fees  on 
a  discretionary  basis. 

Paragraph  (d)— Bonuses 

Although  TTSA  does  not  expressly 
require  the  bonus  disclosures  found  in 
the  final  rule,  the  Board  believes  the 
additional  information  is  consistent 
with  TTSA’s  purpose  to  provide  uniform 


disclosures  to  assist  in  comparing 
accounts,  particularly  when  “earnings” 
are  being  advertised.  It  should  be  kept 
in  mind  that  these  disclosures  are 
triggered  only  if  something  worth  over 
$10  per  year  is  given  to  a  member,  as 
long  as  that  something  is  not  the  waiver 
or  reduction  of  a  fee,  absorption  of 
expenses,  nondividend  membership 
benefits  or  extraordinary  dividends.  See 
the  supplementary  information  to 
§  707.2(f)  defining  bonus. 

The  regulation  treats  bonuses  as  a 
trigger  term.  If  a  bonus  is  advertised,  an 
explanation  of  the  conditions  that  must 
be  met  for  bonuses  to  be  paid  and  when 
they  will  be  paid  also  must  be  stated, 
along  with  the  annual  percentage  yield 
and  the  items  listed  in  para^ph  (c)  of 
this  section.  If  minimum  balance  and 
other  requirements  for  the  bonus  are  the 
same  as  those  otherwise  retmired  to  be 
stated,  the  disclosures  maybe 
combined.  If  no  dividends  are  paid  on 
the  account,  no  rate  information  need  be 
stated  in  the  advertisement. 

Paragraph  (f) — Exemption  for  Certain 
Advertisements 

Certain  media.  Section  263(b)  of  TTSA 
authorizes  the  FRB,  if  it  finds  the 
disclosures  to  be  unnecessarily 
burdensome,  to  exempt  "broadcast  and 
electronic  media  and  outdoor 
advertising”  from  stating  any  initial 
deposit  requirement,  or  stating  that  fees 
or  other  conditions  could  reduce  the 
return.  The  statute  limits  any  relaxation 
of  the  advertising  rules  to  these  two 
disclosures.  In  Regulation  DD,  the  FRB 
established  a  limited  exemption  from 
several  of  the  advertising  provisions  for 
broadcast  or  electronic  mraia,  such  as 
television  or  radio;  outdoor  media,  such 
as  billhoards;  telephone  response 
machines;  and  lobby  boards  fedng 
inside  an  institution  or  the  offices  of  a 
share  or  deposit  broker.  The  Board 
agrees  with  the  FRB  that  the  purposes 
of  TTSA  would  be  frustrated  if 
burdensome  disclosure  requirements 
caused  credit  unions  to  place  fewer 
advertisements  that  members  may  use  to 
comparison  shop,  especially  in  light  of 
the  inherent  limitations  of  time  or  space 
in  certain  media.  Therefore,  the 
proposal  follows  Regulation  DD  in 
providing  that  advertisements  made  by 
use  of  these  media  will  remain  subject 
to  the  prohibition  regarding  misleading 
or  inaccurate  advertisements. 

Rate  information  must  be  disclosed  as 
an  annual  percentage  jield.  In  addition, 
if  an  annual  percentage  yield  is  stated, 
these  advertisements  would  need  to 
state  any  minimum  balance  required  to 
earn  that  yield.  For  term  share  accounts, 
the  term  would  also  need  to  be  stated. 
Although  space  constraints  may  limit 
the  likelihood  that  bonuses  are 


mentioned,  any  advertisement  in  these 
media  that  states  a  bonus  would  trigger 
the  disclosures  required  by  this 
paragraph,  as  well  as  a  statement 
regarding  the  conditions  under  which 
the  bonus  will  be  paid  and  the  time  it 
will  he  paid.  Certain  other  disclosures 
required  generally  for  advertisements 
(e.g.,  variable  rates,  minimum  opening 
deposit)  as  set  forth  in  that  section  are 
not  required. 

Lobby  boards.  In  the  case  of  lobby 
boards  inside  a  depositary  institution  or 
a  deposit  broker’s  office.  Regulation  DD 
first  required  that  a  notice  appear  on  the 
board  advising  consumers  that  they  can 
obtain  further  information  about  these 
accounts.  For  example,  the.statement 
could  read  "ask  us  for  further 
information  about  these  accounts,”  or 
words  of  similar  import.  The  FRB 
provided  that  lobby  boards  placed 
primarily  for  viewing  by  the  general 
public  rather  than  members  inside  the 
institution  or  share  or  deposit  broker’s 
office  are  not  exempt  from  the 
advertising  provisions  of  this  section, 
since  consumers  are  less  likely  to 
receive  details  about  the  account  from 
customer  service  representatives. 

NCUA  proposed  an  exception  to  some 
of  the  advertising  requirements  for 
lobby  boards,  based  upon  the  FRB’s 
final  Reg  DD.  Congress  then  enacted  the 
HDCA,  which  permits  signs,  including 
lobby  boards,  to  be  displayed  on  the 
premises  of  institutions  if  the  sign 
contains  the  accompanying  APY  and  a 
statement  that  the  consumer  should 
request  further  information  from  an 
employee  of  the  institution  concerning 
the  fees  and  terms  applicable  to  the 
advertised  account.  This  provision 
applies  only  to  signs  viewable  from  the 
interior  of  ffie  premises  of  the 
institution.  The  FRB  amended  their 
final  Reg  DD  to  exempt  lobby  signs  (a 
term  the  FRB  declined  to  define) 

"unless  they  face  outside  the  premises 
and  can  reasonably  be  viewed  by  a 
customer  only  from  outside  the 
premises.”  Four  commenters  supported 
adopting  the  FRB  amendment  on  lobby 
boards  into  the  NCUA  final  rule.  Thirty- 
eight  commenters  suggested  deleting  all 
requirements  on  advertising  via  lobby 
boards,  since  only  credit  union 
members  can  take  advantage  of  credit 
union  accounts,  so  the  general  public 
(which  cannot  open  credit  union 
accounts)  could  not  be  misled. 

Though  the  Board  found  these 
arguments  ^und,  it  believes  that  it  has 
no  authority  to  override  the  lobby  board 
amendment  in  the  HDCA.  Therefore,  it 
has  adopted  the  provision,  as  revised  by 
the  FRB  in  March  of  1993. 

The  Bomd,  like  the  FRB,  believes  that 
the  Congress  intended  to  permit 
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abbreviated  disclosures  for  signs  inside 
a  credit  iinion’s  premises,  unless  the 
sign  faces  outside  and  can  reasonably  be 
viewed  by  a  member  only  from  outside 
the  premises.  The  final  rule  provides  a 
clear  standard  for  determining  what 
signs  are  eligible  for  the  exception.  The 
final  rule  exempts  any  signs  inside  the 
premises  of  a  c^it  union  (or  the 
premises  of  a  share  or  deposit  broker) 
unless  the  sign  faces  outside  and  can 
reasonably  be  viewed  by  a  member  only 
from  outside  the  premises.  The  Board 
believes  that  the  standard  captures  the' 
Congress’  goal  to  require  full  disclosures 
for  advertisements  that  are  clearly 
designed  to  be  viewed  by  persons  not 
inside  a  credit  union.  The  rule  also 
avoids  the  uncertainty  of  compliance, 
when,  for  example,  a  sign  behind  a 
teller  and  facing  customers  at  a  small, 
glass-enclosed  branch  can  also  be  seen 
by  passersby.  Such  a  sign  would  be  an 
exempt  indoor  sign. 

The  final  regulation  does  not  define 
“lobby  sign.”  Most  FRB  commenters 
stated  that  a  definition  was  unnecessary. 
FRB  commenters  stated  that  depository 
institutions  increasingly  conduct 
business  in  retail  malls  or  grocery  stores 
where  there  is  little  or  no  “lobby”  area; 
therefore,  references  to  “lobby”  in  the 
final  regulation  have  been  deleted  and 
instead  the  term  “indoor  sign”  is  used. 
The  term  “indoor  sign”  would  apply  to 
any  sign  inside  the  retail  offices  or 
branch  of  a  credit  union,  whether  a 
stand-alone  location  or  contained  in  a 
federal  building,  sponsor’s  offices,  retail 
mall  or  grocery  store. 

The  regulation  exempts  indoor 
advertisements  however  they  are 
displayed,  such  as  banners,  preprinted 
posters,  and  chalk  or  peg  boards, 
whether  affixed  to  a  wall  or  displayed 
oh  one  or  both  sides  of  an  easel.  Indoor 
advertisements  on  computer  screens 
and  electronic  media  are  also  exempt. 

Of  coiirse,  an  advertisement  affixed  to  a 
window  and  facing  outside  remains 
subject  to  the  general  advertising  rules, 
since  it  can  reasonably  be  viewed  only 
from  outside  the  credit  union.  Any  sign 
or  notice  inside  the  premises  that  can  be 
retained  by  a  member  (such  as  a 
brochure  or  a  print-out  form  from  a 
computer)  also  is  subject  to  the  general 
advertising  rules,  as  are  signs  on  the 
exterior  of  a  credit  union. 

The  final  rule  retains  for  indoor  signs 
the  prohibition  against  misleading  or 
inaccurate  advertisements,  and  thus 
against  the  description  of  accounts  as 
“free”  if  a  maintenance  or  activity  fee  is 
imposed. 

The  HDCA  amendment  to  §  263(c)  of 
USA  states  that  the  display  of  any  rate 
on  an  indoor  sign  triggers  the  disclosure 
of  the  annual  percentage  yield.  The 


statute  does  not  require  that  the  figure 
be  described  as  “annual  percentage 
yield.”  The  regulation  requires  that  in 
all  cases,  if  a  rate  of  return  is  advertised, 
it  must  be  stated  as  the  annual 
percentage  yield  using  that  term.  The 
Board  solicited  comment  on  whether 
rates  on  a  lobby  sign  should  be 
identified  as  the  annual  percentage 
yield  or  by  the  abbreviation  “APY.”  The 
vast  majority  of  FRB  commenteis 
supported  the  proposal,  primarily  to 
promote  uniformity  and  consistency  in 
disclosures  used  by  consumers  in 
comparison  shopping.  The  final  rule 
provides  that  if  a  rate  is  displayed  on  an 
indoor  sign,  only  the  annual  percentage 
yield,  using  that  term  or  the 
abbreviation  “APY,”  need  be  stated 
along  with  a  statement  that  members 
should  ask  employees  about  fees  and 
terms  for  the  account. 

Finally,  the  Board  adopts  the  FRB 
position  of  exempting  indoor  signs  from 
the  disclosure  requirements  of  §  707.8 
(b),  (c),  (d)  and  (e)(1).  Thus,  any  bonus 
displayed  on  an  indoor  sign  that  meets 
the  test  in  §  707.8(e)(2)(i)  would  not 
tri^er  additional  disclosures. 

Newsletters.  In  the  proposed  rule,  the 
Board  requested  comments  on  whether 
any  advertising  practices  imique  to 
credit  unions  (such  as  newsletters  or 
election  mailings),  or  limitations  on 
dividend  payments,  would  require 
changes  to  the  definition  of  the  term 
“advertisement”  or  special  treatment. 

As  discussed  above  in  this 
supplementary  information  section, 
lobby  boards,  telephone  response 
macUnes,  broadcast  and  electronic 
media,  and  outdoor  advertising  are 
exempt  fi*om  some  advertising 
disclosure  requirements. 

The  Board  received  96  letters  that 
addressed  these  issues.  Most  of  the 
commenters  favored  some  type  of 
exemption  for  various  commimications 
that  could  be  considered  advertising. 
Following  is  a  list  of  the 
communications  discussed  and  the 
number  of  commenters  who  favored 
either  a  partial  or  frill  exemption  from 
the  advertising  requirements  for  each: 

(1)  Newsletters  (91  commenters):  (2) 
statement  stuffers/messages  (54 
commenters);  (3)  sponsor  publications 
(1  commenter);  (4)  mailings  to  existing 
accountholders  (1  commenter);  (5) 
promotions  (1  commenter);  (6) 
brochures  (25  commenters);  (7)  election 
mailings  (32  commenters);  (8)  internally 
prepared  credit  union  items  (1 
commenter);  (9)  member 
commimications  (9  commenters);  and 
(10)  automated  teller  machine  (ATM) 
receipts  (1  commenter).  Of  these  various 
items,  only  three  are  unique  to  credit 
imions — ^newsletters,  sponsor 


publications  and  election  mailings. 

Other  financial  institutions  provide  the 
other  items  to  depositors,  and,  as  the 
FRB  did  not  provide  an  exemption  for 
them,  neither  can  the  Board.  The  Board, 
as  did  the  FRB,  sympathizes  with  the 
cost  and  operational  complexities  of  the 
final  advertising  rule,  but  is  in  little 
position  to  remedy  Congressional 
requirements. 

However,  of  the  three  items  unique  to 
credit  unions,  only  newsletters  provided 
to  existing  members  alone  seems  worthy 
of  a  special  exemption  from  the 
advertising  rules.  A  sponsor 
organization  is  the  organization  often 
responsible  for  starting  a  credit  union, 
and  is  also  the  organization  providing 
the  field  of  membership  for  the  credit 
imion.  Ergo,  sponsor  publications  are 
provided  to  potential  members,  as  well 
as  existing  members.  This  contact  with 
potential  members  raises  the  need  for 
fuller  disclosures  on  the  part  of  those 
potential  members.  Therefore,  the  Board 
cannot  provide  an  exemption  for  credit 
union  advertisements  in  sponsor 
publications.  Election  mailings,  which 
are  provided  to  members  whose  credit 
unions  provide  for  mail  voting  of 
volunteer  officials,  are  provided  only  to 
notify  members  of  candidates  for  offices 
of  volunteer  officials  and  as  a  reminder 
to  vote.  As  information  on  share 
accounts  seems  extraneous  to  the 
provision  of  information  regarding 
candidates  for  election*,  the  Board 
declines  to  permit  an  exception  for 
information  included  with  the  election 
mailings. 

Newsletters  provide  a  unique,  and 
often  necessary,  means  for  credit  unions 
to  communicate  with  their  membership. 
As  a  credit  union  is  a  cooperatively 
owned,  limited  membership, 
democratically  operated,  volunteer- 
managed  entity,  a  private  means  of 
dialogue  between  the  credit  union  and 
members  is  needed.  Newsletters  are  a 
tradition  of  long-standing  in  credit 
unions.  The  Board  finds  that  credit 
union  newsletters  are  derived  from  the 
unique  nature  of  credit  unions. 

If  all  advertising  requirements  were 
required  of  these  newsletter 
communications  to  members,  room  to 
discuss  policy  changes  in  the  credit 
union,  new  non-share  account  products 
and  services,  changes  in  address,  stories 
on  members,  volunteers  and  staff,  and 
other  news  items  would  be  limited  to 
make  room  for  the  requirements  of 
§  707.8.  Since  the  exemption  provided 
by  §  707.8(e)(3)  is  for  newsletters  sent  to 
existing  members  of  the  credit  union, 
who  have  already  received  the  account 
opening  disclosiu'es  on  their  credit 
union  accounts,  there  is  no  compelling 
reason  to  repeat  the  information  in  each 
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newsletter.  Many  credit  unions  send  a 
newsletter  to  members  each  month.  The 
repetition  of  the  advertising 
requirements  on  the  credit  union’s 
accounts  month  after  month  to  the  same 
members  holding  accounts  seems 
unnecessary  and  useless  to  the  Board. 
Moreover,  the  cost  of  such  requirements 
for  such  little  benefit  would  almost  be 
tantamount  to  the  wasting  of  corporate 
assets  by  a  credit  imion. 

Moreover,  due  to  the  fact  that  many 
credit  unions  often  have  few,  if  even 
more  than  one  branch,  the  bulk  of  credit 
union  business  is  conducted  by 
telephone  and  mail.  Since  newsletters 
may  provide  the  only  means  of  written 
commimication  to  their  membership, 
full  part  707  advertising  disclosures  on 
these  imique  means  of  communication 
would  be  cumbersome,  burdensome, 
and  detrimental  to  the  credit  union 
movement. 

Therefore,  the  Board  has  adopted 
§  707.8(e)(3)  in  the  final  rule.  Section 
707.8(e)(3)  is  patterned  after  the 
exemption  for  lobby  boards  in 
§  707.8(e)(2).  The  newsletters  must  be 
sent  to  existing  credit  union  members 
only.  In  order  for  the  credit  union  to 
retain  this  partial  exemption  no 
potential  members  may  receive  copies 
of  the  newsletter.  Any  advertisements 
must  comply  with  §  707.8(a)  of  the  final 
rule,  discussed  in  the  supplementary 
information  on  §  707.8(a).  If  a  rate  of 
return  on  a  covered  account  is  stated  in 
a  newsletter,  it  must  be  stated  as  an 
“annual  percentage  yield,”  using  that 
term  or  the  term  “APY.”  No  other  rate 
may  be  stated,  except  that  the 
accompanying,  related  dividend  rate 
may  be  stated.  In  addition,  a  statement 
advising  members  to  contact  an 
employee  for  further  information  about 
applicable  fees  and  terms  must  be 
included.  The  Board  strongly  suggests 
that  the  credit  union  provide  a 
telephone  number  for  members  to  call 
somewhere  in  the  newsletter. 

The  Boeird  does  not  otherwise  limit 
the  application  of  this  newsletter 
exemption  to  credit  unions.  Nor  does 
the  board  deem  it  necessary  to  define 
the  term  “newsletter”  for  purposes  of 
this  rule.  If  further  guidance  is  needed, 
the  Board  will  address  it  through 
opinion  letters  or  an  official 
commentary  in  the  future.  Therefore,  it 
applies  to  ail  credit  union  newsletters, 
whether  instituted  before  or  after  the 
effective  date  of  the  final  rule.  Nor  does 
the  exemption  require  that  all  credit 
unions  institute  a  newsletter  to 
members.  The  partial  exemption 
provided  in  §  707.8(e)(3)  merely  applies 
to  any  credit  union  distributing  a 
newsletter  regarding  the  credit  xmion  to 
existing  members  only.  Nor  does  the 


partial  exemption  require  newsletters  of 
any  particular  frequency  to  members. 
Such  newsletters  may  be  sent  with 
whatever  frequency  is  determined  and 
established  by  the  credit  union,  whether 
it  be  weekly,  monthly,  quarterly, 
biannually  or  annually.  Furthermore, 
insofar  as  means  of  distribution  to 
members  only  is  concerned,  the  Board 
envisions  any  means  which  is 
reasonably  calculated  to  reach  only 
existing  members  as  complying  with  the 
requirements  of  §  707.8(e)(3).  For 
instance,  mailing  newsletters  to  existing 
members  is  acceptable.  Also, 
distribution  of  newsletters  at  a  function 
limited  to  members,  such  as  an  annual 
meeting  or  member  picnic,  is 
acceptable.  Leaving  copies  of  the 
newsletter  in  a  credit  union  branch  in 
a  place  mostly  firequented  by  members 
is  also  acceptable.  Leaving  copies  of  the 
newsletter  in  a  sponsor’s  lunchroom,  in 
a  place  frequented  by  a  mixture  of 
members  and  potential  members  (or 
even  by  members  of  the  general  public), 
or  in  a  general  mailing  to  members  and 
potential  members  is  not  acceptable. 
Obviously,  newsletters  complying  with 
all  of  the  requirements  of  §  707.8  could 
be  distributed  to  members,  potential 
members,  and  nonmembers.  The  routes 
of  distribution,  and  therefore  the 
compliance  necessitated  by  such 
distribution,  are  decisions  left  to  each 
credit  union. 

Section  707.9 — Enforcement  and 
Record  Retention 

Paragraph  (a) — Administrative 
Enforcement 

Violations  of  the  final  regulation  or 
TISA  will  be  treated  as  a  violation  of  the 
FCU  Act,  as  required  by  section  270  of 
TISA.  Violators  will  be  subject  to  NCUA 
enforcement  authority,  which  includes 
cease-and-desist  orders,  suspensions, 
removals,  prohibitions,  civil  money 
penalties,  or  any  other  action  available 
to  the  NCUA.  Although  a  few 
commenters  requested  further 
clarification  regarding  enforcement 
actions,  the  regulation  itself  simply  cites 
the  administrative  enforcement 
provisions  of  TISA.  Actual  use  by 
NCUA  of  its  enforcement  authority  in 
any  particular  case  will  depend  upon 
such  factors  as  the  nature  and  severity 
of  the  violation,  the  degree  of  intent, 
and  the  ability  to  use  other  supervisory 
procedures. 

Paragraph  (b) — Civil  Liability 

This  section  is  provided  to  notify 
credit  unions  of  their  potential  civil 
liability  to  members  for  violations  of  the 
final  regulation  or  TISA.  Under  section 
271  of  TISA,  Credit  xmions  may  be 


civilly  liable  to  their  members  for  any 
actual  damages  sustained  by  a  member 
as  a  result  of  a  violation;  punitive 
damages  of  between  $10(>-$1,000  for  a 
violation  against  an  individual;  and 
punitive  damages  of  up  to  the  lesser  of 
$500,000  or  1%  of  the  credit  union’s  net 
worth,  which  NCUA  would  interpret  as 
the  credit  union’s  reserves  and 
undivided  earnings,  hut  not  including 
member  shares,  for  a  violation  against  a 
class.  TISA  provides  that  credit  unions 
wdll  not  be  liable  for  undefined  “bona 
fide”  errors  or  for  errors  resulting  in 
overpayments  to  members.  One  reason 
for  the  technicality  of  the  regulation  is 
to  provide  standards  for  many 
requirements  not  clearly  delineated  in 
TISA  that  could  potentially  lead  to 
liahility. 

One  commenter  felt  that  the  penalties 
were  too  harsh  and  should  be  softened. 
The  penalties  are  prescribed  by  TISA, 
and  the  Board  does  not  believe  that  it 
has  authority  to  change  them. 

Paragraph  (c) — Record  Retention 

The  final  rule,  as  did  the  proposal, 
requires  credit  unions  to  retain  records 
regarding  their  compliance  with  their 
responsibilities  under  part  707  for  a 
minimum  of  two  years  after  disclosures 
are  required  to  be  made.  Two  years  is 
the  period  commonly  used  in  the  FRB’s 
other  consumer  regulations  (for 
example.  Regulations  Z  and  E). 
Furthermore,  given  the  fi'equency  of 
examinations  by  the  NCUA,  a  record 
retention  requirement  of  this  length 
should  allow  a  credit  union’s  examiners 
adequate  review  of  pertinent 
documentation  during  periodic 
examinations.  The  majority  of 
commenters  who  addressed  this  issue 
agreed  with  the  two  year  record 
retention  period. 

Credit  imions  must  keep  evidence 
that  disclosures  were  provided.  They 
may  meet  this  duty  by  demonstrating 
that  they  have  established  and 
maintained  procedures  for  providing 
disclosures  to  every  member  entitled  to 
the  disclosures  under  the  timing  rules 
set  forth  in  the  regulation:  in  such  cases 
they  must  retain  sample  disclosures  for 
each  account  offered  to  members  and 
potential  members.  Samples  of  change 
in  terms  notices  would  also  need  to  be 
retained.  Credit  unions  are  not  required 
to  keep  a  copy  of  each  disclosure 
provided  to  every  member  and  potential 
member.  The  Board  believes  that 
evidence  that  a  credit  union  has 
established  procedures  for  providing 
disclosures,  has  followed  them,  and  has 
retained  sample  disclosures  will 
establish  compliance  with  this  section. 

Credit  unions  need  not  retain  a  copy 
of  each  statement  or  periodic  statement 
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sent,  as  long  as  the  specific  information 
on  each  statement  (such  as  the  fees, 
dividends  and  annual  percentage  yield 
earned)  can  be  retrieved.  Sufficient  rate 
and  balance  information  must  be 
retained  to  enable  examiners  to  verify 
the  dividends  paid  on  an  account.  For 
periodic  statements  and  other 
disclosures,  the  Board  contemplates  that 
records  may  bo  stored  by  use  of 
microfiche,  microfilm,  magnetic  tape,  or 
other  methods  capable  of  accurately 
retaining  and  reproducing  information. 
The  credit  union  need  not  retain 
disclosures  in  hard  copy,  as  long  as  it 
retains  enou^  information  to 
reconstruct  me  required  disclosiires  or 
offier  records..However.  copies  of  all 
printed  advertisements  and  ffie  text  of 
all  advertisements  conveyed  by 
electronic  or  broadcast  media  should  be 
retained.  Logs  of  member  requests  for 
disclosures  are  not  required,  as  long  as 
procedures  are  maintained  to  ensvtre 
rule  compliance. 

Section  701.35 — Share.  Share  Draft  and 
Share  Certificate  Accounts 

This  revision  is  adopted  as  proposed. 
This  section  had  been  modified  to 
include  cross-references  to  part  707  and 
to  part  740.  The  term  “disclosures”  was 
deleted  to  reflect  ffie  supersedure  of  ffie 
NCUA  preemption  in  this  area  by  TISA 
and  part  707.  The  phrase  “time  for 
crediting  of  deposited  funds”  was 
deleted  to  reflect  the  supersedure  of  the 
NCUA  preemption  in  this  area  by  ffie 
EFAA  and  Relation  CC  NCUA  sought 
comment  regarding  the  interrelation  of 
me  preemption  afforded  by  §  701.35  on 
share,  share  draft  and  share  certificate 
accounts  for  FCUs  to  ffie  narrower 
preemption  permitted  by  TISA  and 
proposed  part  707.  The  Board  adopted 
broad  standards  for  part  707  preemption 
of  state  laws.  See  supplementary 
information  regarding  §  707.1(d).  The 
Board  believes  that  FCUs  should  be 
afforded  ffie  broadest  possible 
protection  in  me  area  of  share  accounts, 
while  still  respecting  ffie  prerogatives  of 
states  in  matters  of  local  interest,  and 
merefore  will  also  continue  to  use  a 
broad  preemption  standard  for  laws 
contrary  to  the  final  revision  of 
§  701.35(c).  The  Board  also  will 
continue  to  abide  by  E.0. 12612  on 
Federalism  and  relevant  case  law  in 
making  any  decisions  in  this  area,  and 
intends  to  issue  no  blanket  preemptions 
of  any  state  laws  rmless  necessary. 

Section  740.2 — Accuracy  of  Advertising 
This  provision  was  adopted  as 
propos^.  The  first  sentence  of  this 
section  has  been  modified  to  add  a 
reference  to  §  707.8  on  advertising.  This 
was  done  to  eliminate  possible 


confusion  created  by  an  inconsistency 
between  §§  707.8  and  740.2.  FCUs  and 
FISCUs  are  subject  to  part  740  and  ffie 
proposed  advertising  requirements  of 
part  707,  which  is  also  mandatory  for 
FCUs  and  FISCUs.  This  cross  reference 
emphasizes  mat  me  truffi  in  savings 
advertising  provisions  of  part  707  are 
paramount. 

Appendix  A — ^Annual  Percentage  Yield 
C^culation 

Appendix  A  establishes  ffie  rules  mat 
credit  unions  will  use  to  calculate  the 
annual  percentage  yield  on  all  credit 
union  accounts.  These  formulas  apply 
to  bom  dividend-beaiing  and  interest- 
bearing  accovmts  held  by  credit  unions. 
The  appendix  contains  two  main  parts; 
part  I  cUscusses  ffie  calculations  for 
advertisements  and  accovmt  disclosures, 
and  part  II  deals  wim  annual  percentage 
yield  earned  statement  calculations.  The 
Board  is  establishing  only  two  annual 
percentage  yield  formulas  in  part  I:  A 
“general”  formula  mat  can  be  used  for 
all  types  of  accounts  and  a  “simple” 
formula  mat  can  be  used  for  ffiose 
accounts  mat  have  a  maturity  of  one 
year,  or  mat  have  an  unstated  maturity. 
The  appendix  provides  several 
examples  to  illustrate  how  ffiese 
formulas  work.  The  appendix  explains 
me  general  rules  and  describes  how 
mey  should  be  applied  in  more 
complicated  accovmts,  such  as  stepped- 
rate  and  tiered-rate  accounts.  If  an 
account  has  two  types  of  features,  such 
as  variable-  and  tiered-rates,  all 
applicable  rules  would  have  to  be 
followed.  Part  11  contains  two  formulas: 
A  formula  for  calculating  ffie  annual 
percentage  yield  earned  on  statements, 
wim  no  special  rules  for  multiple  rate 
accovmts,  and  a  special  formula  for  use 
where  a  periodic  statement  is  sent  more 
often  man  ffie  period  for  which 
dividends  are  compovmded. 

The  appendix  provides  that  the 
annual  percentage  yield  shall  reflect 
only  dividends,  and  may  not  include 
me  value  of  any  bonuses.  Factoring  in 
me  value  of  a  bonus  would  add 
significant  complexity  to  ffie  calculation 
of  me  annual  percentage  yield.  For 
example,  the  value  would  have  to  be 
estabUshed  as  well  as  when  me 
merchandise  is  provided  to  the  member. 
If  a  cash  bonus  is  given,  assumptions 
would  have  to  be  made  about  wheffier 
me  bonus  is  deposited  and  whether 
dividends  are  accrued  on  ffie  sum.  The 
Board  has  chosen  to  follow  me  FRB  in 
mis  regard. 

The  annual  percentage  yield 
calculation  in  part  I  alw  excludes  any 
amovmts  that  are  determined  by 
circumstances  mat  may  or  may  not 
occur.  For  example,  a  credit  union  may 


provide  earnings  to  the  member  based 
on  changes  in  certain  stock  market 
indicators  (from  ffie  date  an  accovmt  is 
opened  to  the  date  it  matures  or  is 
closed,  for  example)  or  on  Consumer 
Price  Index  or  U.S.  I'reasury  Bills 
fluctuations.  The  annual  percentage 
yield  for  ffiese  and  similar  types  of 
accovmts  would  exclude  su^  potential 
earnings.  Similarly,  if  a  credit  imion 
chooses  to  pay  .01%  additional 
dividends  for  each  point  scored  in  a 
future  sporting  event,  ffiat  potential 
would  not  be  reflected  in  the  annual 
percentage  yield.  No  comments  were 
received  regarding  wheffier  credit 
vmions  offer  ffiese  types  of  products.  (To 
the  extent  the  credit  union  paid  such 
dividends  on  me  accovmt.  the  annual 
percentage  yield  earned  on  ffie  accovmt 
statement  would  capture  these 
dividends.) 

Comments  received  on  appendix  A 
mainly  concerned  the  perceived 
difficulties  in  applying  me  appendix  A 
formulas  to  rollbadc  accovmts.  Since  the 
Board  has  banned  rollback  accovmts  in 
me  final  rule,  ffiese  comments  are  moot. 

One  commenter  suggested  disclosing 
me  dividend  rate  alone  wiffiout  ffie 
APY.  The  Board  believes  this  appro€vch 
is  also  covmter  to  TISA’s  purposes  and 
chooses  not  to  adopt  ffie  suggestion.  In 
addition,  seven  commenters  stated  mat 
the  FRB  appendix  A  formulas  in 
Regulation  DD  needed  no  amendment  in 
order  to  apply  to  dividend-bearing 
accovmts.  The  Board  agrees  with  these 
commenters  and  adopts  most  of 
appendix  A  as  proposed,  except  where 
noted  in  this  supplementary 
information. 

Part  /.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

A.  General  Rules 

In  general,  the  annual  percentage 
yield  reflects  the  relationship  between 
me  amovmt  of  dividends  to  be  earned  by 
me  member  for  ffie  term  of  ffie  accovmt 
(including  any  compounding  of 
dividends)  and  ffie  amovmt  of  principal 
assumed  to  have  been  placed  in  the 
accovmt  to  earn  mat  amovmt  of 
dividends.  Credit  vmions  would  be 
required  to  calculate  the  annual 
percentage  yield  based  on  me  actual 
number  of  days  in  the  term  of  me 
accovmt.  If  an  accovmt  has  an  vmstated 
maturity,  credit  vmions  would  calculate 
me  annual  percentage  yield  based  on  an 
assumed  term  of  365  days. 

Some  credit  vmions  permit  members 
to  wimdraw  accrued  dividends  from 
term  share  accovmts,  for  example,  on  a 
monthly  basis.  The  Board  believes  that 
requiring  different  annual  percentage 
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yield  calculations  based  on  specific 
member  decisions  about  whether  to 
withdraw  dividends  or  leave  them  in 
the  account  until  maturity  would 
significantly  complicate  compliance 
with  the  regulation.  Thus;  if  members 
are  permitted,  but  not  required  to 
withdraw  accrued  dividends  fi‘om  term 
share  accounts,  credit  imions  must 
calculate  the  annual  percentage  yield 
assuming  the  dividends  are  not 
withdrawn  from  the  account.  If  accrued 
dividends  must  be  withdrawn  fi-om  an 
account  that  compounds  dividends  (that 
is,  if  a  credit  rmion  does  not  permit  a 
member  to  leave  accrued  dividends  in 
the  account)  the  annual  percentage  yield 
calculation  must  reflect  such  a 
requirement. 

For  term  share  accounts  that  are 
offered  in  multiples  of  months,  the 
Board  will  permit  credit  rmions  to  base 
the  number  of  days  on  either  the  actual 
number  of  days  during  the  applicable 
period,  or  the  number  that  would  occur 
for  any  actual  sequence  of  that  many 
calendar  months.  For  example,  if  a 
credit  xmion  offers  a  six-month  term 
share  certificate  account,  the  credit 
imion  could  calculate  the  annual 
percentage  yield  based  on  the  number  of 
days  in  a  particular  six-month  period,  or 
in  any  six-month  period.  The  Board 
believes  this  will  minimize  the  need  of 
credit  unions  to  recalculate  the  annual 
percentage  yield  on  an  ongoing  basis. 
The  Board  requires,  however,  that  credit 
unions  that  choose  to  use  this 
permissive  rule  would  have  to  use  the 
same  number  of  days  to  calculate  the 
dividends  figure  u^  in  the  annual 
percentage  yield  formula  (where 
“Dividends”  are  divided  by 
“Principal”).  Thus,  the  credit  union 
with  the  six-month  term  share 
certificate  account  above  could  base  the 
annual  percentage  yield  calculation  on 
any  number  of  days  firom  181  to  184, 
since  various  six-month  periods  could 
contain  that  range  of  days.  If  the  credit 
union  chooses  to  use  181  days  as  the 
“Days  in  Term,”  it  must  also  use  181 
.days  to  compute  the  “Dividends”  figure 
used  in  the  formula.  A  credit  union 
would  not  be  permitted  to  use  181  as 
the  “Days  in  Term”  and  use  a 
“Dividends”  figure  based  on  183  days. 
(The  amount  of  dividends  accrued 
(earned,  posted  but  unpaid)  or  paid  and 
credited  by  the  credit  imion  would  have 
to  be  based  on  the  actual  niunber  of 
days  in  the  account  due  to  the 
reqriirement  to  pay  dividends  on  the 
principal  in  the  account  each  day.  See 
§  707.7  of  the  supplementary 
information.) 

A  section  has  been  added  to  the 
appendix  demonstrating  that  the  APY  is 
affected  by  the  fi^quency  of 


compounding.  The  amount  of  dividends 
will  be  greater  the  more  firequently 
dividends  are  compmmded  for  a  given 
nominal  rate.  Examples  have  been 
added  at  the  behest  of  commenters  to 
illustrate  the  point. 

B.  Stepped-Rate  Accounts  (Different 
Rates  Apply  in  Succeeding  Periods) 

For  accoimts  with  two  or  more 
dividend  rates  applied  in  succeeding 
periods  (where  the  rates  are  known  at 
the  time  the  account  is  opened),  a  credit 
union  shall  assume  each  dividend  rate 
is  in  effect  for  the  length  of  time 
provided  for  in  any  share  agreement. 

This  rule  would  apply  to  all  accoimts, 
not  only  term  share  certificate  accounts. 

C.  Variable-Rate  Accounts 

Variable-rate  accounts  with  an 
introductory  premium  or  discount  rate 
must  be  treated  like  stepped-rate 
accounts.  That  is,  the  calculation  of  the 
annual  percentage  yield  must  reflect  the 
introductory  dividend  rate  for  the  length 
of  time  provided  for  in  the  share 
contract,  and  the  variable  dividend  rate 
that  (but  for  the  introductory  rate) 
would  have  been  in  efiect  when  the 
account  was  opened  or  advertised  for 
the  remainder  of  the  365-day  year. 

FRB  commenters  asked  for  guidance 
on  how  to  compute  the  annual 
percentage  yield  for  an  introductory 
premium  or  discount  rate  where  the 
variable  dividend  rate  “that  would  have 
been  in  effect”  but  for  the  premium  or 
discount  is  not  tied  to  an  index,  or  is  not 
otherwise  Icnown  by  the  institution  at 
the  time  the  account  is  advertised  or 
ofiered  to  a  consumer. 

The  final  rule  addressed  this 
situation.  If,  after  the  introductory  rate 
ends,  the  succeeding  variable  rate  will 
be  tied  to  an  index,  the  index-based  rate 
in  effect  at  the  time  the  disclosure  is 
made  must  be  used  for  the  remainder  of 
the  year.  If  the  succeeding  rate  is  not 
tied  to  a  index,  the  rate  currently  in 
effect  for  existing  members  holc^g  the 
seune  account  who  are  not  receiving  the 
introductory  dividend  rate  must  be  used 
as  the  assumed  rate  for  the  remainder  of 
the  year.  If  the  succeeding  rate  is  not 
tied  to  an  index  and  the  “introductory” 
rate  is  ofiered  to  both  new  and  existing 
member  account  holders  with  the  same 
account,  the  account  is  simply  a 
variable-rate  account  and  the  stepped- 
rate  rules  would  not  apply. 

D.  Tiered-Rate  Accounts  (different  rates 
apply  to  specified  balance  levels) 

Due  to  the  nature  of  tiered-rate 
accoimts  (in  which  the  dividend  rate 
paid  on  the  account  is  determined  by 
reference  to  specified  balance  levels), 
the  Board  believes  special  rules  are 


required  to  enable  members  to  compare 
annual  percentage  yields  for  such 
accounts. 

The  appendix  sets  out  the  two  basic 
methods  of  tiering  used  by  credit  unions 
to  calculate  the  dividends  they  will  pay 
on  such  accounts. 

Tiering  Method  A.  In  the  first  method 
(shown  in  the  appendix  as  "Tiering 
Method  A”),  a  credit  union  pays  the 
applicable  “tiered”  dividends  rate  on 
the  entire  amount  in  the  account.  This 
is  also  laiown  as  a  "hybrid”  or 
“plateau”  tiered-rate  account.  For 
accounts  of  this  type,  credif  unions 
must  state  the  annual  percentage  yield 
that  applies  to  each  balance  tier.  In  the 
example  given  in  the  appendix,  this 
results  in  three  separate  annual 
percentage  yields  to  be  disclosed — one 
for  each  tier.  Other  than  the  fact  that 
multiple  annual  percentage  yields  must 
be  stated  for  these  types  of  accounts, 
each  annual  percentage  yield  is 
calculated  according  to  the  general  rule 
in  the  appendix. 

Tiering  Method  B.  In  the  second 
method  of  calculating  dividends  on 
tiered-rate  accounts  (shown  in  the 
appendix  as  “Tiering  Method  B”),  credit 
unions  do  not  pay  the  applicable  tiered 
dividends  rate  on  the  entire  amount  in 
the  account,  but  only  on  the  portion  of 
the  share  account  balance  that  falls 
within  each  specified  tier.  This  is  also 
known  as  the  “pure”  or  “split-rate” 
tiered-rate  account.  For  credit  unions 
that  compute  dividends  in  this  manner, 
a  range  of  annual  percentage  3delds 
must  be  provided  for  each  tier,  other 
than  for  the  first  tier — to  accurately 
reflect  how  dividends  are  paid.  The  low 
end  of  each  range  is  figured  on  the 
lowest  balance  in  the  tier  and  the  high 
end  is  figured  on  the  highest  balance  in 
the  tier.  This  approach  requires  an 
assumed  balance  for  the  highest  tier  in 
cases  where  the  balance  in  the  account 
is  not  limited.  The  FRB  concluded  that 
if  an  institution  limited  the  maximum 
balance  on  an  account,  that  figure 
should  be  used  as  the  highest  balance  in 
the  highest  tier.  Thus,  if  the  maximum 
balance  that  can  be  on  deposit  in  a 
tiered-rate  account  is  $100,000,  credit 
unions  would  use  that  number  to  figure 
the  annual  percentage  yield  for  the  high 
end  of  the  tier.  If  the  tiered  account  has 
no  maximum  balance,  however,  the 
credit  union  may  assume  any  amount  as 
the  maximum  balance  figure  of  a  tiered- 
rate  account.  The  Board  follows  the  FRB 
approach. 

Part  n.  Annual  Percentage  Yield  Earned 
for  Statements 

The  annual  percentage  yield  earned 
calculation  for  the  statement  is  similar 
to  that  used  for  advertising  and  opening 
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account  disclosures.  The  annual 
percentage  yield  earned  is  transaction 
specific  for  the  period  over  which 
dividends  are  earned.  Thus,  the  annual 
percentage  yield  earned  is  an 
annualiz^  rate  that  reflects  the 
relationship  between  the  amount  of 
dividends  earned  (accrued  or  paid  and 
credited)  on  the  member's  account 
during  the  statement  or  crediting  period 
and  the  average  balance  in  the  account 
for  the  statement  or  crediting  period.  It 
factors  in  the  actual  number  of  days  in 
the  statement  or  crediting  period,  as 
well  as  the  actual  dividends  and 
principal.  It  uses  the  same  basic  general 
formula  as  used  in  Part  I,  but  reflects  the 
actual  dividends  earned  (accrued  or 
paid  and  credited)  and  the  average  daily 
balance  over  the  period  for  which  the 
dividends  were  earned.  See 
supplementary  information  concerning 
§  707.6(a).  rule  when  statement  and 
crediting  periods  vary. 

A  number  of  commenters  raised  the 
problems  presented  when  the  statement 
period  does  not  coincide  exactly  with 
the  dividend  accrual  period.  Several 
commenters  stated  that  they  calculate 
dividends  using  a  calendar  month  rather 
than  the  period  covered  by  the 
statement  cycle.  This  poses  a  particular 
problem  when  the  average  daily  balance 
method  is  used.  For  example,  a  periodic 
statement  might  cover  the  period  from 
June  16  through  July  15,  and  reflect 
transactions  that  occurred  during  that 
period.  The  credit  union,  however, 
accrues  dividends  based  on  the  average 
daily  balance  in  the  account  during  the 
month  of  June.  TJie  final  rule  provides 
that  credit  unions  that  use  an  average 
daily  balance  method  and  calculate 
dividends  for  a  period  other  than  the 
statement  period  must  reflect  on  the 
statement  (.  jr  the  period  during  which 
the  dividends  calculation  period  ends) 
the  dividends  earned  on  the  account 
during  that  other  period  (and  not  during 
the  statement  period).  Furthermore,  they 
must  base  the  annual  percentage  yield 
earned  on  the  balance  information  that 
corresponds  to  the  dividends  earned. 

For  example,  if  a  3.50%  dividend  rate 
(with  daily  compovmding)  is  paid  on  an 
average  daily  balance  of  $500  in  June, 
dividends  of  $1.44  are  earned  in  June. 
The  annual  percentage  yield  earned 
would  be  3.56%,  ba»^  on  the  average 
daily  balance  in  the  accoimt  during  June 
($500).  If  the  periodic  statement  covers 
June  16  through  July  15,  the  credit 
union  would  show  the  dividends  earned 
and  the  annual  percentage  yield  earned 
in  June  on  that  periodic  statement. 

Commenters  also  asked  the  Board  to 
address  the  situation  in  which  a 
monthly  statement  is  issued,  but 
dividends  a;e  calculated  on  a  quarterly 


basis.  For  credit  unions  that  use  the 
daily  balance  method,  the  final 
regulation  permits  credit  unions  to 
calculate  the  annual  percentage  yield 
earned  based  on  dividends  eam^  for  a 
monthly  or  alternative  period.  For 
instance,  if  a  credit  union  calculates 
dividends  on  the  average  daily  balance 
for  the  quarter,  the  average  daily  balance 
cannot  be  determined  when  statements 
are  prepared  for  the  first  two  months  of 
the  quarter.  Therefore,  no  dividends 
earned  or  annual  percentage  yield 
earned  would  be  disclosed  on  the  first 
or  second  monthly  statements.  The 
dividends  earned  for  the  quarter  would 
be  shown  on  the  statement  for  the  third 
month  and  the  annual  percentage  yield 
earned  would  be  figured  on  the  basis  of 
the  quarter.  The  third  example  in  Part 
II  of  appendix  A  of  this  part  shows  this 
annual  percentage  yield  earned 
calculation. 

The  Board  chose  the  FRB's  approach 
in  adding  a  second  APY  Earned  formula 
in  Part  II,  i.e.,  a  special  formula  for  use 
where  a  periodic  statement  is  sent  more 
often  than  the  period  for  which 
dividends  are  compounded.  (See  FRB 
Final  Rule.  58  FR  15077.15079  (March 
19, 1993.))  For  credit  unions  that  use  the 
daily  balance  method  to  accrue 
dividends,  if  a  periodic  statement  is  sent 
more  frequently  than  the  period  for 
which  dividends  are  compounded,  the 
annual  percentage  yield  earned  could  be 
higher  than  the  annual  percentage  yield 
provided  in  advertisements  and  opening 
account  disclosures.  This  would  be  the 
case,  for  example,  when  a  credit  union 
uses  the  daily  balance  method  of 
accruing  dividends  and  compounds 
dividends  annually,  but  provides 
monthly  periodic  statements.  If  a  credit 
union  pays  a  5%  dividend  rate  and 
compounds  annually,  it  would  disclose 
an  annual  percentage  yield  of  5.00%  in 
its  advertisements  and  initial  account 
disclosures.  However  mider  the  general 
annual  percentage  yield  earned  formula 
(See  appendix  A,  Part  0,  A),  the  credit 
imion  would  show  $4.11  of  dividends 
accrued  on  $1,000  of  principal  on  a 
monthly  periodic  statement  reflecting 
30  days,  and  an  annual  percentage  yield 
earned  of  5.12%  on  that  statement. 

Without  the  additional  formula,  the 
concern  is  that  members  would  be 
confused  or  misled  by  the  use  of  an 
annual  percentage  yield  earned  figure 
that  is  higher  than  the  initially  disclosed 
aimual  percentage  yield.  The  formula 
must  be  used  when  a  credit  union  uses 
the  daily  balance  method  to  accrue 
dividends  and  when  a  periodic 
statement  is  sent  more  often  than  the 
period  for  which  dividends  are 
compounded. 


While  the  definitions  that  apply  to  the 
general  formula  in  appendix  A,  Part  II 
apply  to  the  new  formula  as  well,  the 
Board  has  added  a  definition  of 
"compounding”  to  the  final  rule.  The 
final  rule  defines  "compounding"  as  the 
number  of  days  in  each  compounding 
period.  For  example,  quarterly 
compounding  is  to  be  expressed  as 
91.25  days  in  the  compounding  period; 
semiannual  compounding  is  to 
expressed  as  182.5;  and  annual 
compoundins  is  to  be  expressed  as  365. 

The  Board  nas  added  an  example  of 
the  computation  of  an  annual 
percentage  yield  earned  that  uses  the 
special  formula.  Finally,  the  Board  has 
rearranged  the  format  of  this  section  in 
appendix  A  of  this  part  to  reflect  the 
adoption  of  the  special  formula. 

Tne  Board  is  aware  that  the  FRB  is 
considering  a  proposed  amendment  to 
Regulation  DD  which  relates  to  the  APY 
formula  and  certificates  of  deposit 
(CDs).  The  FRB  has  two  concerns:  (1) 

For  a  multi-year  CD  that  does  not 
compound  interest,  the  formula 
provides  an  APY  that  is  less  than  the 
interest  rate;  and  (2)  for  CDs  with 
maturities  less  than  one  year,  the 
formula  generates  an  APY  that  is  greater 
than  the  interest  rate — even  if  interest  is 
not  compounded.  There  are  several 
proposed  alternatives  under 
consideration  for  addressing  these 
implementation  concerns.  NCUA  will 
monitor  the  FRB’s  resolution  of  these 
issues  and  consider  further  action  at  a 
later  date.  The  Board  is  not  inclined  to 
delay  this  final  rule  pending  FRB 
resolution  of  their  amendment,  nor  does 
the  Board  choose  to  act  outside,  and 
without  the  benefit  of,  the  FRB’s 
deliberative  process  and  resolution 
action. 

Appendix  B — Model  Clauses  and 
Sample  Forms 

Appendix  B  contains  model  clauses 
and  sample  forms  intended  for  optional 
use  by  credit  imions  to  aid  in 
compliance  with  the  disclosure 
requirements  of  §§  707.4  (account 
disclosures),  707.5  (subsequent 
disclosrires)  and  707.8  (advertisements). 
Section  269(b)  ofTISA  provides  that 
credit  unions  that  use  these  clauses  will 
be  in  compliance  with  TISA’s. disclosure 
provisions. 

As  discussed  in  the  supplementary 
information.to  §  707.3(a),  both  the 
proposed  and  final  rules  provide  for 
flexibility  in  designing  the  format  of  the 
disclosures.  Credit  unions  can  choose  to 
prepare  a  single  document  or  brochure 
that  incorporates  disclosures  for  all 
accounts  offered,  or  to  prepare  different 
documents  for  each  type  of  account. 
Credit  imions  may  also  use  inserts  to  a 
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document,  or  fill  in  blanks  to  show 
current  rates,  fees,  or  other  terms. 

In  the  model  clauses,  words  in 
parentheses  indicate  the  type  of 
disclosure  a  credit  union  shouldensert 
in  the  space  provided  (for  example,  a 
credit  union  might  insert  “March  23, 
1995”  in  the  blank  for  a  “(date)” 
disclosure).  Brackets  and  “/”  indicate 
that  a  credit  union  must  choose  the 
alternative  that  best  describes  its 
practice  (for  example,  “(daily  balance/ 
average  daily  balance)”). 

The  hfty-one  comments  received 
regarding  appendix  B  were  technical  in 
nature.  The  majofity  of  the  comments 
concerned  the  model  disclosures  on  the 
nature  of  dividends  and  rollback 
accounts.  As  the  final  rule  bans  rollback 
accounts,  all  references  to  rollbacks 
have  been  deleted  from  the  final  version 
of  appendix  B.  The  Board  believes  that 
the  model  disclosures  on  the  nature  of 
dividends  are  adequate  as  proposed, 
and  has  not  revised  those  disclosures. 

One  commenter  requested  a 
simplification  of  the  bonus  disclosure. 
However,  since  the  Board  finds  no 
uniqueness  based  reasons  for  varying 
the  bonus  disclosures,  it  deiClines  to 
make  such  simplification.  One 
commenter  asked  that  fees  be  aggregated 
by  type  and  not  itemized.  As  discussed 
in  the  supplementary  information  to 
§  707.6(b)(3),  this  is  not  the  approach 
adopted  by  either  the  Board  or  the  FRB. 
Four  commenters  stated  that  the 
signature  card/membership  application 
of  section  B-4  of  appendix  B  of  this  part 
should  not  be  used  as  an  account 
opening  disclosure  document.  The 
commenters  argued  that  the  form  could 
create  liability  problems  for  credit 
unions  in  that  acqpy  of  the  form  might 
not  be  given  to  members,  as  would  be 
requir^  if  it  were  a  disclosure 
document,  and  possible  IRS  Form  1099 
issues  with  back-up  withholding,  and 
other  membership  rights  issues.  The 
Board  understand  these  comments,  but 
believes  that  the  decision  whether  to 
use  a  signature  card  as  a  disclosure 
document  is  one  to  be  made  by  each 
individual  credit  union,  and  not  by  the 
Board.  For  this  reason,  section  B-4  is 
retained  in  the  final  appendix  B  to  this 

pcUl. 

One  commenter  stated  that  appendix 
B  was  too  confusing  and  complex  to  be 
used.  The  Board  notes  that  most  of  the 
appendix  B  to  part  707  is  derived  from 
appendix  B  to  Regulation  DD,  which 
was  studied  and  revised  to  put  it  into 
plain  English.  The  Board,  too.  has  made 
every  attempt  to  use  very  basic  language 
in  appendix  B,  but  has  simplified 
language  used  wherever  possible.  One 
commenter  requested  a  revision  to  the 
Standard  FCU  Bylaws.  Such  a  request  is 


beyond  the  scope  of  this  rulemaking  and 
under  the  Administrative  Procedure  Act 
the  Board  may  not  act  on  such  matters 
at  this  time. 

One  commenter  stated  that  the  sample 
term  share  (certificate)  form,  in  section 
B-5,  did  not  include  language  regarding 
nontransferability  and  nonnegotiability. 
Contrary  to  the  authority  cited  by  the 
commenter,  FRB’s  Regulation  D  on 
reserve  requirements  does  not  require 
such  terms  on  time  d^.posit  accounts, 
such  as  term  share  accounts.  12  CFR 
204.2(c)(2).  Therefore,  the  Board  leaves 
the  addition  of  such  terms  to  the  board 
of  directors  of  each  credit  union.  This 
same  commenter  stated  that  the  notes  in 
appendix  B  to  part  707  should  not 
contain  references  to  the  NCUA 
Accounting  Manual  for  FCUs.  This 
commenter  believed  that  such 
references  were  confusing,  limited  to 
FCUs  in  applicability,  and  did  not  refer 
to  a  source  of  law,  but  only  to  a  source 
of  guidance,  and  that  the  source 
documents  were  outmoded  and  poorly 
drafted.  The  commenter  had  similar 
statements  on  references  to  the  NCUA 
Standard  FCU  Bylaws  and  the  NCUA 
Rules  and  Regulations.  As  stated  above, 
the  Board  provides  these  references  for 
guidance  only.  In  response  to  this 
comment,  the  Board  has  made  it  clear 
that  such  references  are  for  guidance 
only  in  the  instructional  notes  to 
appendix  B. 

The  Board  further  notes  that  the  terms 
suggested  to  be  covered  in  item  number 
12  of  sections  B-6,  B-7  and  B-8,  and 
item  number  16  of  section  B-9,  of 
appendix  B,  are  recommendations  only 
and  not  TISA  requirements.  However, 
the  Board  does  strongly  urge  credit 
unions  to  investigate  with  local  legal 
counsel  or  league  counsel  whether  such 
terms  should  ^  included  in  disclosures. 
As  is  discussed  in  the  supplementary 
information  of  §  707,3(b),  the 
disclosures  are  to  acciu-ately  reflect  the 
legal  relationship  between  member  and 
credit  union,  and  all  terms  disclosed 
must  be  accurate  and  not  misleading. 
Similar  arguments  are  noted  by  the 
commenter  for  the  disclosure  of  bylaw 
information  in  item  number  9  of 
sections  B-6,  B-7  and  B-8,  and  item 
number  13  of  section  B-9  of  appendix 
’  B.  The  Board  replies  in  like  fashion  for 
bylaw  disclosures  as  for  contractual 
disclosiires.  The  Board  believes  that  the 
appendix  B  section  notes,  which  act  as 
instructions  for  the  model  clauses  and 
sample  forms,  are  more  useful  to  credit 
unions  if  they  are  more  comprehensive 
and  thorough  and  provide  adequate 
background  to  understand  the  language 
used  and  options  available. 

One  commenter  suggested  that  as 
NCUA  was  the  drafter  of  these 


provisions,  the  Board  should  indemnify 
any  credit  union  incurring  liability  as  a 
result  of  the  model  clauses  or  sample 
forms  in  appendix  B  to  part  707.  The 
NCUA  has  carefully  studied  the  model 
clauses  and  sample  forms,  which  are 
mostly  adopted  from  the  appendix  B  to 
Regulation  DD.  The  Board  is  sceptical 
that  use  of  any  of  the  language  in 
appendix  B,  used  correctly,  could  cause 
a  credit  union  to  incur  liability. 
Inasmuch  as  the  regulation  provides 
that  credit  imions  may  use  the  forms 
promulgated  by  the  Board  as  a  safe 
harbor,  the  Board  believes  that  it  is 
unlikely  that  a  court  would  find  such 
usage  unacceptable. 

The  Board  has  revised  appendix  B  to 
clarify  which  of  the  model  ^sclosures 
are  derived  from  TISA  and  the 
regulation,  and  which  come  from  other 
sources,  such  as  the  NCUA  Accounting 
Manual  for  FCUs  or  the  Standard  FCU 
Bylaws.  The  Board  has  also  made  some 
other  changes  to  appendix  B.  based 
upon  substantive  changes  that  were 
made  to  the  final  rule. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  economic 
analysis  describing  any  significant 
economic  impact  a  regulation  may  have 
on  a  significant  number  of  small  credit 
unions.  For  purposes  of  this  analysis, 
credit  unions  under  $2  million  in  assets 
will  be  considered  small  entities.  As  of 
December  31, 1992,  there  were  4,379 
such  entities,  with  a  total  of  $3,587.6 
million  in  assets  (an  average  asset  size 
of  $0.8  million).  These  small  entities 
make  up  35  percent  of  all  credit  unions, 
but  only  one  percent  of  all  credit  union 
assets. 

This  regulation  is  being  promulgated 
because  it  is  mandated  by  TISA. 
Furthermore,  the  NCUA  Board  has 
determined  that  the  rule  is  necessary  to 
implement  TISA  and  Congressional 
intent  that  members/consumers  should 
receive  clear  information  about  how 
dividends/interest  are  paid  by  various 
institutions  so  that  they  may  make 
informed  choices  about  where  to  place 
their  funds. 

Under  the  final  rule,  all  credit  unions 
will  be  required  to  disclose  the  exact 
terms  and  conditions  of  their  accounts 
and  dividend  and  interest  calculation 
methods.  These  disclosures  are  to  be 
made  in  writing  to  members  or 
prospective  members  at  the  time  of 
inquiry,  and  to  existing  members  imder 
three  circumstances:  (1)  When  they  are 
considering  opening  an  account  or 
changing  one;  (2)  when  the  credit  union 
changes  the  terms  of  an  existing 
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account;  and  (3)  when  the  member 
receives  a  "periodic  statement"  of 
account(s).  "Periodic"  is  defined  as  at 
least  quarterly.  The  periodic  statement 
must  include  the  annual  percentage 
yield  earned  on  all  the  funds  in  the 
account  for  the  entire  time  that  they 
remain  there. 

Many  credit  iinions  already  distribute 
written  disclosures.  For  small  credit 
unions,  these  tend  to  he  printed  with 
imbedded  blanks,  so  that  volatile 
information  such  as  rates  can  be  written 
in  by  hand  at  the  time  the  disclosure  is 
given.  The  third  circumstance  is 
expected  to  be  the  most  burdensome, 
bemuse  it  will  take  some  calculation 
expertise  that  may  not  be  readily 
available  in  credit  unions  had  in  the 
past  calculated  and  paid  dividends 
based  on  theJowest  balance  during  a 
period,  whether  on  a  rollback  account  or 
a  pure  low  balance  accoimt. 

NCUA  conducted  a  survey  of  337 
credit  xmions  statistically  representative 
of  all  credit  unions,  and  how  they  pay 
dividends,  in  order  to  imderstand  and 
estimate  the  effects  of  the  proposed  rule. 
NCUA  found  that  small  cr^it  unions 
are  very  likely  to  have  no  other  kind  of 
accoxmt  besides  "regular  shares",  in 
effect  passbook  or  savings  accounts,  for 
which  no  periodic  statement  is 
necessary.  In  the  sample  survey,  of  the 
100  small  credit  imions,  only  4  percent 
have  the  second  most  common  kind  of 
accoimt — share  drafts  (checking 
accoimts) — compared  to  54  percent  of 
the  larger  credit  unions,  which  offer  that 
kind  of  account.  The  data  suggest  that 
smaller  credit  unions  will  have  a 
minimal  burden  if  their  statements  are 
issued  less  frequently  than  on  a 
quarterly  basis. 

The  Regulatory  Flexibility  Act  lists 
three  items  that  the  final  analysis  must 
address.  (See,  5  U.S.C.  604(a).)  Hie  first 
of  these  items  (“a  succinct  statement  of 
the  need  for,  and  the  objectives  of,  the 
rule")  is  discussed  in  sections  I,  II  and 
IV  of  this  supplementary  information. 
The  second  item  ("a  summary  of  the 
issues  raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
assessment  of  the  agency  of  such  issues 
and  a  statement  of  any  changes  made  in 
the  proposed  rule  as  a  result  of  such 
comments")  is  discussed  in  the 
supplementary  information  on 
§  707.7(c),  and  below. 

In  its  initial  regulatory  flexibility 
analysis,  the  Board  solicited  comments 
on  how  to  establish  a  performance 
standard  or  otherwise  ease  the  burden 
on  small  entities.  The  Board  also  asked 
(see  section  n  of  supplementary 
information  to  proposed  rule,  57  FR 
56686,  56687,  November  30, 1992)  how 


to  reduce  the  regulation’s  burden  on 
credit  unions  in  general.  The  Board  also 
requested  comments  on  whether  small 
cr^t  unions  should  be  given  an 
exemption  from  the  rule.  In  addition, 
the  Board  asked,  in  coimection  with 
§  707.7  of  the  proposed  rule,  how  to 
handle  small,  noncomputerized  credit 
imions  that  offer  low  balance  accoimts. 
See  57  FR  56705. 

The  comments  clearly  indicated  that 
the  regulation  will  impose  a  substantial 
financial  burden  on  all  credit  imions, 
and  especially  on  small  entities.  As  a 
result  of  comments  received,  the  Board 
has  simplified  and  reduced  the 
disclosures  required  under  §  707.3(e) 
(oral  responses  to  inquiries),  §  707.4 
(account  disclosures),  §  707.6  (statement 
disclosures),  and  §  707.8  (advertising 
disclosures).  The  Board  has  also  made 
changes  throughout  the  rule  to 
accommodate  current  credit  union 
practices.  The  specific  changes  and  the 
reasons  for  each  are  discuss^  in  the 
supplementary  information  to  this  final 
regulation.  Also  as  a  result  of  comments 
received,  the  Board  attempted  to  find  an 
alternative  that  would  satisfy  the 
requirements  of  TISA  while  reducing 
the  burden  on  small  credit  unions^  ’^e 
Board’s  efforts  in  that  area  are  discussed 
below. 

The  third  item  that  the  Board  must 
include  in  its  final  regulatory  flexibility 
analysis  is  "a  description  of  each  of  the 
significant  alternatives  to  the  rule 
consistent  with  the  stated  objectives  of 
applicable  statutes  and  designed  to 
minimize  any  significant  economic 
impact  on  small  entities  which  was 
considered  by  the  agency,  and  a 
statement  of  the  reason  why  each  one  of 
such  alternatives  was  rejected."  As 
noted  above,  the  Board  specifically 
sought  comments  on  alternative 
treatment  of  small  credit  unions. 
Although  some  commenters  thought 
that  small  credit  unions  should  be 
subject  to  the  same  requirements  as  all 
others  under  the  rule,  a  majority  of 
commenters  asked  that  small  credit 
unions  be  given  some  type  of  exemption 
or  that  the  burden  on  them  be  reduced 
in  some  way.  The  Board  weighed 
various  alternatives  in  an  attempt  to 
reduce  the  burden  on  small  cre^t 
unions.  The  alternatives  considered  by 
the  Board  included  exempting  small 
credit  unions  from  the  entire  regulation; 
exempting  them  from  the  requirement 
that  periodic  statements  show  the 
annual  percentage  yield  earned; 
permitting  small  cr^t  unions  to 
continue  offering  rollback  and/or  low 
balance  accounts;  and  delaying  the 
regulation’s  effective  date  for  small 
credit  unions. 


The  Board  ultimately  decided  against 
adopting  any  of  these  alternatives, ' 
because  all  of  them  are  inconsistent 
with  the  purpose  and  explicit  language 
of  USA..  The  Board  does  not  believe  diat 
the  statute’s  requirements  and  objectives 
can  be  met  if  some  credit  unions  are 
exempted  from  the  regulation  (or 
portions  thereof)  or  allowed  to  continue 
practices  that  the  statute  bans. 

Paperwork  Reduction  Act 
The  Paperwork  Reduction  Act 
requires  NCUA  to  obtain  approval  from 
the  Office  of  Management  and  Budget 
for  any  new  recordkeeping  or  reporting 
requirements.  The  Board  is  currently 
preparing  this  application,  and  will 
publish  the  required  information  for 
public  comment  in  the  Federal  Register 
at  a  later  date. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states  that: 
Federal  action  limiting  the 
policymaking  discretion  of  the  states 
should  be  taken  only  where 
constitutional  authority  for  the  action  is 
clear  and  certain  and  the  national 
activity  is  necessitated  by  the  presence 
of  a  problem  of  national  scope.  The 
authority  of  the  NCUA  to  regulate 
FISCUs  and  NICUs  under  TISA  is  clear. 
Furthermore,  as  Congress  has  found,  the 
problems  of  inconsistent  disclosures, 
consumer  confusion  and  the  inability  of 
consumers  to  make  meaningful 
comparisons  eunong  financial 
institutions,  including  credit  unions,  are 
problems  of  national  scope.  Moreover, 
TISA,  as  discussed  in  the 
supplementary  infomation,  requires 
that  NCUA  issue  a  regulation  for  all 
credit  unions  and  indudes  spedfic 
language  preempting  inconsistent  state 

l&WSt 

With  all  of  this  in  mind,  the  NCUA 
Board,  pursuant  to  Executive  Order 
12612,  has  determined  that  this  rule 
may  have  an  occasional  direct  effect  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Further,  the  rule 
may  supersede  provisions  of  state  laws, 
reflations  or  approveis. 

Since  the  rule  might  lead  to  conflicts 
between  the  NCUA  and  state  credit 
union  regulators  on  occasion,  the  Board 
requested  comments  on  means  and 
methods  to  eliminate,  or  at  least  limit, 
potential  conflicts  in  this  area.  The 
Board  spedfically  sought 
recommendations  on  ^e  potential  use 
of  delegated  authority,  cooperative 
decisionmaking  responsibilities, 
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certification  processes  of  federal 
standards,  adoption  of'comptarable 
programs  by  states  requesting  an 
exemption  for  their  regulated  credit 
unions,  or  other  ways  of  meeting  the 
intent  of  the  Executive  Order.  The  Board 
also  requested  comments  from  the  state 
credit  union  regulators.  No  comments 
were  received  on  the  specific  issues 
raised  by  this  section  of  the 
supplementary  information.  Although 
the  Board  considered  comments 
submitted  on  other  issues,  such  as 
preemption,  in  making  its  assessment 
under  Executive  Order  12612,  none  of 
those  comments  offered  a  workable 
means  of  eliminating  conflicts  between 
the  federal  and  state  governments  while 
carrying  out  the  mandates  of  TISA.  As 
discus^  above,  the  Board’s  action  is 
promulgating  this  final  rule  is  required 
by  Congress,  and  intended  by  Congress 
to  addr^  a  problem  of  national  scope. 
The  regulation  carries  out  a 
Congressional  mandate.  To  the  extent 
that  the  rule  has  adverse  affects  on  state 
laws,  those  effects  are  the  direct  result 
of  Congressional  action.  In  the  Board’s 
opinion,  the  Congressional  mandate  and 
the  need  for  the  regulation  outweigh  the 
possible  adverse  effect  on  state  powers. 
Therefore,  the  Board  believes  that  the 
standards  set  forth  in  the  Executive 
Order  have  been  met. 

By  the  National  Credit  Union 
Administration  Board  on  September  9, 1993. 
Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
Preamble,  pursuant  to  authority  granted 
in  Section  272  of  the  Truth  in  Savings 
Act  (12  U.S.C.  4311),  the  Board  is 
adding  a  new  regulation  in  12  CFR  part 
707,  and  amending  12  CFR  701.35  and 
12  CFR  740.2. 

List  of  Subjects 
12  CFR  Part  701 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  707 

Advertising,  Credit  unions.  Consumer 
protection.  Interest,  Interest  rates.  Truth 
in  Savings 

12  CFR  Part  740 

Advertising,  Bank  deposit  insurance. 
Credit  unions,  Reporting  and 
recordkeeping  requirements. 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C  1752(5),  1755, 1756, 
1757, 1759. 1761a.  1761b.  1766, 1767, 1782, 
1784, 1787, 1789  and  Public  Law  101-73. 
Section  701.6  is  also  authorized  by  31  U.S.C 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C  1601.  et  seq..  42  U.S.C  1981  and  42 
U.S.C  3601-3610. 

Section  701.35  is  also  authorized  by  12 
U.S.C  4311-4312. 

2.  Section  701.35  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  701 .35  Share,  share  draft  and  share 
certificate  accounts. 
***** 

(c)  A  Federal  credit  union  may, 
consistent  with  this  section,  parts  707 
and  740  of  this  subchapter,  other  federal 
law,  and  its  contractual  obligations, 
determine  the  types  of  fees  or  charges 
and  other  matters  affecting  the  opening, 
maintaining  and  closing  of  a  share, 
share  draft  or  share  certificate  account. 
State  laws  regulating  such  activities  are 
not  applicable  to  federal  credit  unions. 
***** 

3.  Part  707  is  added  to  read  as  follows: 

PART  707— TRUTH  IN  SAVINGS 

707.1  Authority,  purpose,  coverage  and 
effect  on  state  laws. 

707.2  Definitions. 

707.3  General  disclosure  requirements. 

707.4  Account  disclosures. 

707.5  Subsequent  disclosures. 

707.6  Statement  disclosures. 

707.7  Payment  of  dividends. 

707.8  Advertising. 

707.9  Enforcement  and  record  retention. 

Appendix  A  to  Part  707 — Annual  Percentage 
Yi^  Calculation 

Appendix  B  to  Part  707 — Model  Clauses  and 
Sample  Forms 

Authority:  12  U.S.C.  4311. 

§  707.1  Authority,  purpose,  coverage  and 
effect  on  state  laws. 

(a)  Authority.  This  part  is  issued  by 
the  National  Credit  Union 
Administration  Board  to  implement  the 
Truth  in  Savings  Act  of  1991  (TISA), 
contained  in  the  Federal  Deposit 
Insurance  Coiporation  Improvement  Act 
of  1991  (12  U.S.C.  4301  et  seq..  Public 
Law  No.  102-242, 105  Stat.  2236). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  enable  credit  unicm  members  and 
potential  members  to  make  informed 
decisions  about  accounts  at  credit 
unions.  This  part  requires  credit  unions 
to  provide  disclosures  so  that  members 
and  potential  members  can  make 
meaningful  comparisons  among  credit 
unions  and  depository  institutions. 

(c)  Coverage.  This  part  applies  to  all 
credit  unions  whose  accoimts  are  either 
insured  by,  or  eligible  to  be  insured  by, 
the  National  Credit  Union  Share 


Insurance  Fund,  except  for  any  credit 
union  that  has  been  designated  as  a 
corporate  credit  union  by  the  National 
Credit  Union  Administration.  In 
addition,  the  advertising  rules  in  §  707.8 
apply  to  any  person  who  advertises  an 
account  offer^  by  a  credit  union, 
including  any  person  who  solicits  any 
amount  from  any  other  person  for 
placement  in  a  credit  union. 

(d)  Effect  on  state  laws.  State  law 
requirements  that  are  inconsistent  with 
the  requirements  of  the  'TISA  and  this 
part  are  preempted  to  the  extent  of  the 
inconsistency. 

§707.2  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Account  means  a  snare  or  deposit 
account  at  a  credit  union  held  by  or 
offered  to  a  member  or  potential 
member.  It  includes,  but  is  not  limited 
to.  accounts  such  as  share,  share  draft, 
checking  and  term  share  accounts.  For 
purposes  of  the  advertising  regulations 
in  §  707.8,  the  term  also  includes  an 
account  at  a  credit  union  that  is  held  by 
or  offered  by  a  share  or  deposit  broker. 
The  term  does  not  include  an  existing 
account  held  by  an  unincorporated 
nonbusiness  association  of  natural 
persons  prior  to  January  1. 1995,  unless 
the  association  notifies  the  credit  union 
that  it  meets  the  definition  of  “member” 
set  forth  in  paragraph  (q)  of  this  section. 

(b)  Advertisement  means  a 
commercial  message,  appearing  in  any 
medium,  that  promotes  directly  or 
indirectly  the  availability  of.  or  a 
deposit  in,  an  account. 

(c)  Annual  percentage  yield  means  a 
percentage  rate  reflecting  the  total 
amount  of  dividends  paid  on  an 
account,  based  on  the  dividend  rate  and 
the  frequency  of  compoimding  for  a 
365-day  period  and  calculated 
according  to  the  rules  in  appendix  A  of 
this  part. 

(d)  Average  daily  balance  method 
means  the  application  of  a  periodic  rate 
to  the  average  daily  balance  in  the 
account  for  the  period.  The  average 
daily  balance  is  determined  by  adding 
the  full  amount  of  principal  in  the 
account  for  each  day  of  the  period  and 
dividing  that  figure  by  the  number  of 
days  in  the  period. 

(e)  Board  means  the  National  Credit 
Union  Administration  Board. 

(f)  Bonus  means  a  premium,  gift, 
award,  or  other  consideration  worth 
more  than  $10  (whether  in  the  form  of 
cash,  credit,  merchandise,  or  any 
equivalent)  given  or  ofiered  to  a  member 
during  a  year  in  exchange  for  opening, 
maintaining,  or  renewing  an  account,  or 
increasing  an  account  balance.  The  term 
does  not  include  dividends,  other 
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consideration  worth  $10  or  less  given 
during  a  year,  the  waiver  or  reduction 
of  a  fee,  the  absorption  of  expenses, 
non-dividend  membership  benefits,  or 
extraordincuy  dividends. 

(g)  Credit  union  meims  a  federal  or 
state-chartered  credit  imion  that  is 
either  insured  by,  or  is  eligible  to  apply 
for  insurance  horn,  the  National  Credit 
Union  Share  Insurance  Fxmd. 

(h)  Daily  balance  method  means  the 
application  of  a  daily  periodic  rate  to 
the  full  amount  of  principal  in  the 
account  each  day. 

(i)  Dividend  and  dividends  mean  any 
declared  or  prospective  earnings  on  a 
member’s  shares  in  a  credit  union  to  be 
paid  to  a  member  or  to  the  member’s 
accoimt.  For  purposes  of  this  part,  the 
term  does  not  include  the  payment  of  a 
bonus  or  other  consideration  worth  $10 
or  less  given  during  a  year,  the  waiver 
or  reduction  of  a  fee,  the  absorption  of 
expenses,  non-dividend  membership 
benefits,  or  extraordina^  dividends. 

(j)  Dividend  declaration  date  means 
the  date  that  the  board  of  directors  of  a 
credit  union  declares  a  dividend  for  the 
preceding  dividend  period. 

(k)  Dividend  period  means  the  span  of 
time  established  by  the  board  of 
directors  of  a  credit  imion  by  the  end  of 
which  shares  in  a  member  account  earn 
dividend  credit.  'The  dividend  period 
may  be  different  for  each  type  of 
accoimt. 

(l)  Dividend  rate  means  the  declared 
or  prospective  annual  dividend  rate 
paid  on  an  accoimt,  which  does  not 
reflect  compounding.  For  purposes  of 
the  account  disclosures  in 

§  707.4(b)(l)(i),  the  rate  may,  but  need 
not,  be  referred  to  as  the  “annual 
percentage  rate’*  in  addition  to  being 
referred  to  as  the  “dividend  rate.” 

(m)  Extraordinary  dividends  means  a 
nonrepetitive  dividend  paid  at  an 
irregular  time  from  funds  legally 
available  for  such  distribution. 

(n)  Fixed-rate  account  means  an 
account  that  is  not  a  variable  rate 
account  as  defined  in  paragraph  (z)  of 
this  section. 

(o)  Grace  period  means  a  period 
following  the  maturity  of  an 
automatically  renewing  term  share 
account  during  which  the  member  may 
withdraw  funds  without  being  assessed 
a  penalty. 

(p)  Interest  means  any  payment  to  a  . 
member  or  to  a  member’s  account  for 
the  use  of  funds  in  a  nondividend¬ 
bearing  account  at  a  state-chartered 
credit  union  offered  pursuant  to  state 
law.  calculated  by  application  of  a 
periodic  rate  to  the  Glance.  For 
purposes  of  this  regulation,  the  term 
does  not  include  the  payment  of  a  bonus 
or  other  consideration  worth  $10  or  less 


given  during  a  year,  the  waiver  or 
reduction  of  a  fee,  the  absorption  of 
expenses,  non-dividend  membership 
benefits,  or  extraordinary  dividends. 
Except  as  is  specifically  otherwise 
provided  in  this  part,  in  the  case  of  an 
interest-bearing  accoimt  held  in  or 
offered  by  a  state-chartered  credit  union 
pursuant  to  state  law,  the  word 
“interest”  shall  be  substituted  for  all 
references  to  “dividend”  or  “dividends” 
in  this  part. 

(q)  Member  means: 

(1)  A  natural  person  member  of  the 

credit  union  (or  an  unincorporated 
nonbosiness  association  of  such 
persons)  who  holds  an  account 
primarily  for  personal,  family,  or 
household  purposes;  ' 

(2)  A  natural  person  nonmember  (or 
an  unincorporated  nonbusiness 
association  of  such  persons)  who  holds 
an  account  primarily  for  personal, 
family,  or  household  purposes,  either 
jointly  with  a  natural  person  member  or 
in  a  credit  union  designated  as  a  low- 
income  credit  union,  or  to  whom  such 
an  account  is  offered;  and 

(3)  A  natural  person  nonmember  who 
holds  a  deposit  account  in  a  state- 
chartered  credit  union  pursuant  to  state 
law,  or  to  whom  such  deposit  account 
is  offered. 

The  term  also  includes  an 
unincorporated  nonbusiness  association 
of  natural  person  members.  The  term 
does  not  include  a  natural  person  who 
holds  an  account  for  another  in  a 
professional  capacity. 

(r)  Nondividend  membership  benefits 
means  any  property  or  service  provided 
by  a  credit  union  to  its  members,  the 
nature  of  which  makes  its  valuation 
unreasonable  and  administratively 
impracticable. 

(s)  Passbook  account  means  an 
account  in  which  the  member  retains  a 
book  or  other  document  in  which  the 
credit  union  records  transactions  on  the 
account.- 

(t)  Periodic  statement  means  a 
statement  setting  forth  information 
about  an  account  (other  than  a  term 
share  account  or  passbook  account)  that 
is  provided  to  a  member  on  a  regular 
basis  four  or  more  times  a  year. 

(u)  Potential  member  means  a  natural 
person  within  the  credit  union’s  field  of 
membership  (or  an  unincorporated 
nonbusiness  association  of  such 
persons)  or  otherwise  eligible  to  become 
a  member  as  defined  in  paragraph  (q)  of 
this  section. 

(v)  State  means  a  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

(w)  Stepped-rate  account  means  an 
account  that  has  two  or  more  dividend 


rates  that  take  effect  in  succeeding 
periods  and  are  known  when  the 
account  is  opened. 

(x)  Term  share  account  means  any 
share  certificate,  interest-bearing 
certificate  of  deposit  account,  or  other 
account  with  a  maturity  of  at  least  seven 
days  in  which  the  member  generally 
does  not  have  a  right  to  make 
withdrawals  for  six  days  after  the 
account  is  opened,  unless  the  account  is 
subject  to  an  early  withdrawal  penalty 
of  at  least  seven  days’  dividends  on 
amounts  withdrawn,  offered  by  a  credit 
union  to  a  member  or  potential  member. 

(y)  Tiered-rate  account  means  an 
account  that  has  two  or  more  dividend 
rates  that  are  applicable  to  specified 
balance  levels. 

(z)  Variable-rate  account  means  a 
share,  share  draft,  checking,  or  term 
share  account  in  which  the  simple 
dividend  rate  may  change  after  the 
account  is  opened,  unless  the  credit 
union  contracts  to  give  at  least  thirty 
days  advance  written  notice  of  rate 
decreases. 

$707.3  General  disclosure  requirements. 

(a)  Form.  Credit  unions  shall  make  the 
disclosures  required  by  §§  707.4  through 
707.6,  as  applicable,  clearly  and 
conspicuously  in  writing  and  in  a  form 
that  the  member  or  potential  member 
may  keep.  Disclosures  for  each  account 
offered  by  a  credit  union  may  be 
presented  separately  or  they  may  be 
combined  with  disclosures  for  the  credit 
union’s  other  accounts,  as  long  as  it  is 
clear  which  disclosures  are  applicable 
to  the  member’s  account. 

(b)  General.  The  disclosures  shall 
reflect  the  terms  of  the  legal  obligation 
between  the  member  and  the  credit 
union.  Disclosures  may  be  made  in 
languages  other  than  English,  provided 
the  disclosures  are  available  in  English 
upon  request. 

(c)  Relation  to  Regulation  E  (12  CFR 
part  205).  Disclosures  required  by  and 
provided  in  accordance  with  the 
Electronic  Fund  Transfer  Act  (15  U.S.C. 
1601)  and  its  implementing  Regulation 
E  (12  CFR  part  205)  that  are  also 
required  by  this  part  may  be  substituted 
for  the  disclosures  required  by  this  part. 

(d)  Multiple  members.  If  an  account  is 
held  by  more  than  one  member, 
disclosures  may  be  made  to  any  one  of 
the  members. 

(e)  Oral  responses  to  inquiries.  In  an 
oral  response  to  a  member  or  potential 
member’s  inquiry  about  dividend  rates 
payable  on  its  accounts,  the  credit  union 
shall  state  the  annual  percentage  yield. 
The  dividend  rate  may  be  stated  in 
addition  to  the  annual  percentage  yield. 
No  other  rate  may  be  stated.  In  stating 
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a  dividend  rate  and  annual  percentage 
yield,  a  credit  union  shall: 

(1)  For  dividend-bearing  accounts 
other  than  term  share  accounts,  specify 
a  dividend  rate  and  annual  percentage 
yield  as  of  the  last  dividend  declaration 
date.  In  the  event  that  disclosures  of  a 
dividend  rate  and  annual  percentage 
yield  as  of  the  last  dividend  declaration 
date  might  be  inaccurate  because  of 
known  or  contemplated  dividend  rate 
changes,  the  credit  imion  may  disclose 
the  prospective  dividend  rate  and 
prospective  annual  percentage  )rield. 
Such  prospective  dividend  rate  and 
prospective  annual  percentage  yield 
may  be  disclosed  either  in  lieu  of,  or  in 
addition  to,  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date. 

(2)  For  interest-bearing  accounts  and 
for  dividend-bearing  term  share 
accounts,  specify  an  interest  (dividend) 
rate  and  annual  percentage  yield  that 
were  offered  within  the  most  recent 
seven  calendar  days;  state  that  the  rate 
and  yield  are  accurate  as  of  an  identified 
date;  and  provide  a  telephone  number 
members  may  call  to  obtain  current  rate 
information. 

(f)  Rounding  and  accuracy  rules  for 
rates  and  yields — (1)  Rounding.  The 
annual  percentage  yield,  the  annual 
percentage  yield  earned,  and  the 
dividend  rate  shall  be  rounded  to  the 
nearest  one-hundredth  of  one 
percentage  point  (.01%)  and  expressed 
to  two  decimal  places.  For  account 
disclosures,  the  dividend  rate  may  be 
expressed  to  more  than  two  decimal 
places. 

(2)  Accuracy.  The  annual  percentage 
yield  (and  the  annual  percentage  yield 
earned)  will  be  considered  accurate  if 
not  more  than  one-twentieth  of  one 
percentage  point  (.05%)  above  or  below 
the  annual  percentage  yield  (and  the 
annual  percentage  yield  earned) 
determined  in  accordance  with  the  rules 
in  Appendix  A  of  this  part. 

§707.4  Account  disclosures. 

(a)  Delivery  of  account  disclosures — 
(1)  Account  opening.  The  credit  union 
shall  provide  the  account  disclosures  to 
the  member  or  potential  member  before 
an  account  is  opened  or  a  service  is 
provided,  whichever  is  earlier.  A  credit 
imion  is  deemed  to  have  provided  a 
service  when  a  fee  required  to  be 
disclosed  is  assessed.  If  the  member  is 
not  present  at  the  credit  union  when  the 
account  is  opened  or  a  service  is 
provided  and  has  not  already  received 
the  disclosures,  the  credit  union  shall 
mail  or  deliver  the  disclosures  no  later 
than  twenty  calendar  days  after  the 
accoimt  is  opened  or  the  service  is 
provided,  whichever  is  eeirlier. 


(2)  Requests,  (i)  A  credit  union  shall 
provide  the  accotmt  disclosiires  to  any 
member  or  potential  member  upon 
request.  A  credit  trnion  may  provide  the 
account  disclosures  to  nonmembers  in 
its  sole  discretion.  If  the  member  is  not 
present  at  the  credit  union  when  the 
request  is  made,  the  credit  tmion  shall 
mail  or  deliver  the  disclosures  within  a 
reasonable  time  after  it  receives  the 
reouest. 

Cii)  In  providing  disclosures  upon 
request,  the  credit  imion  may: 

(A)  Specify  rates  as  follows: 

(1)  For  dividend-bearing  accounts 
other  than  term  share  accounts,  specify 
a  dividend  rate  and  annual  percentage 
yield  as  of  the  last  dividend  declaration 
date.  In  the  event  that  disclosures  of  a 
dividend  rate  and  annual  percentage 
yield  as  of  the  last  dividend  declaration 
date  might  be  inaccurate  because  of 
known  or  contemplated  dividend  rate 
changes,  the  credit  union  may  disclose 
the  prospective  dividend  rate  and 
prospective  annual  percentage  yield. 
Such  prospective  dividend  rate  and 
prospective  annual  percentage  yield 
may  be  disclosed  either  in  lieu  of,  or  in 
addition  to,  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date. 

(2)  For  interest  bearing  accounts  and 
for  dividend-bearing  term  share 
accounts,  specify  an  interest  rate  and 
annual  percentage  yield  that  were 
offered  within  the  most  recent  seven 
calendar  days;  state  that  the  rate  and 
yield  are  accurate  as  of  an  identified 
date;  and  provide  a  telephone  number 
members  may  call  to  obtain  current  rate 
information;  and 

(B)  State  the  maturity  of  a  term  share 
account  as  either  a  term  or  a  date. 

(b)  Content  of  account  disclosures. 
Account  disclosures  shall  include  the 
following,  as  applicable: 

(1)  Rate  information. — (i)  Annual 
percentage  yield  and  dividend  rate.  (A) 
For  interest-bearing  accounts  and  for 
dividend-bearing  term  share  accounts, 
the  “annual  percentage  jneld”  and  the 
“interest  rate”  (“dividend  rate”),  using 
those  terms,  and  for  fixed-rate  accounts 
the  period  of  time  the  interest 
(dividend)  rate  will  be  in  effect, 

(B)  For  dividend-bearing  accounts 
other  than  term  share  accounts,  a  credit 
union  shall  specify  a  dividend  rate  and 
annual  percentage  yield  (using  those 
terms)  as  of  the  last  dividend 
declaration  date.  In  the  event  that 
disclosures  of  a  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date  might  be 
inaccurate  because  of  known  or 
contemplated  dividend  rate  changes,  the 
credit  union  may  disclose  the 
prospective  dividend  rate  and 


prospective  annual  percentage  yield. 
Such  prospective  dividend  rate  and 
prosp^ive  annual  percentage  yield 
may  be  disclosed  either  in  lieu  of.  or  in 
addition  to,  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date. 

(ii)  Variable  rates.  For  variable-rate 
accounts: 

(A)  The  fact  that  the  dividend  rate  and 
annual  percentage  yield  may  change; 

(B)  How  the  dividend  rate  is 
determined: 

(C)  The  frequency  with  which  the 
dividend  rate  may  change;  and 

(D)  Any  limitation  on  the  amount  the 
dividend  rate  may  change. 

(2)  Compounding  and  crediting. — (i) 
Frequency.  The  frequency  with  which 
dividends  are  compounded  and 
credited,  and  the  dividend  period  for 
dividend-bearing  accounts. 

(ii)  Effect  of  closing  an  account.  If 
members  will  forfeit  dividends  if  they 
close  an  account  before  accrued 
dividends  are  credited,  a  statement  that 
the  dividends  will  not  be  paid  in  such 
cases. 

(3)  Balance  information. — (i) 

Minimum  balance  requirements.  Any 
minimum  balance  required  to: 

(A)  Open  the  account; 

(B)  Avoid  the  imposition  of  a  fee;  or 

(C)  Obtain  the  annual  percentage 
yield  disclosed. 

Except  for  the  balance  to  open  the 
account,  the  disclosure  shall  state  how 
the  balance  is  determined  for  these 
purposes. 

(ii)  Balance  computation  method.  An 
explanation  of  the  balance  computation 
method  specified  in  §  707.7,  used  to 
calculate  dividends  on  the  account. 

(iii)  When  dividends  begin  to  accrue. 

A  statement  of  when  dividends  begin  to 
accrue  on  noncash  deposits. 

(4)  Fees.  The  amount  of  any  fee  that 
may  be  imposed  in  connection  with  the 
account  (or  an  explanation  of  how  the 
fee  will  be  determined)  and  the 
conditions  under  which  the  fee  may  be 
imposed. 

(5)  Transaction  limitations.  Any 
limitations  on  the  number  or  dollar 
amount  of  withdrawals  or  deposits. 

(6)  Features  of  term  share  accounts. 
For  term  share  accoirnts: 

(i)  Time  requireme.nts.  The  maturity 
date. 

(ii)  Early  withdrawal  penalties.  A 
statement  that  a  penalty  will  be  imposed 
for  early  withdrawal,  how  it  is 
calculated,  and  the  conditions  for  its 
assessment. 

(iii)  Withdrawal  of  dividends  prior  to 
maturity.  If  compounding  occurs  and 
dividends  may  be  withdrawn  prior  to 
maturity,  a  statement  that  the  annual 
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percentage  yield  assumes  dividends 
remain  in  the  account  until  maturity 
and  that  a  withdrawal  will  reduce 
eamin». 

(iv)  Iienemil  poJicics.  A  statement  of 
whether  or  not  the  account  will  renew 
automatically  at  maturity.  If  H  will,  a 
statemwit  of  udiether  or  not  a  grace 
period  will  be  provided  and,  if  so,  the 
length  of  that  period  must  be  ^ated.  If 
the  account  will  not  renew 
automatically,  a  statement  of  whether 
dividends  will  be  paid  after  maturity  if 
the  member  does  not  renew  the  account 
must  be  stated. 

(7)  Bonuses.  The  amount  or  type  of 
any  bonus,  when  the  bonus  will  be 
provided,  and  any  minimum  balance 
and  time  requirements  to  obtain  the 
bonus. 

(8)  Nature  of  dividends.  For  accounts 
earning  dividends,  other  than  term 
share  accounts,  a  statement  that 
dividends  are  paid  from  current  income 
and  available  earnings,  after  required 
transfers  to  reserves  at  the  end  of  a 
dividend  period. 

(c)  Notice  to  existing  account 
holders — (1)  Notice  of  avaUabiUty  of 
disclosures.  Credit  uniems  shall  provide 
a  notice  to  members  who  receive 
periodic  statements  and  who  hold 
existing  accounts  of  the  type  offered  by 
the  credit  union  on  January  1. 1995.  The 
notice  shall  be  included  on  xx  with  the 
first  periodic  statement  sent  after 
January  1. 1995  (or  on  or  with  the  first 
periodic  statement  for  a  statement  cycle 
beginning  on  or  after  that  date).  The 
notice  shall  state  that  the  members  may 
request  account  disclosures  containing 
terms,  fees,  and  rate  information  for  the 
account  In  responding  to  such  a 
request,  credit  unions  shall  provide 
di^osures  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Alternative  to  notice.  As  an 
alternative  to  the  notice  described  in 
paragraph  (cKl)  of  this  section,  credit 
unions  may  provide  account  disclosures 
to  members.  The  disclosures  may  be 
provided  either  with  a  periodic 
statement  or  separately,  but  must  be 
sent  no  later  than  whm  the  periodic 
statement  described  in  paragraph  {c)(l) 
of  this  section  is  sent. 

§707.5  Subsequent  disetosuree. 

(a)  Change  in  terms — (1)  Advance 
notice  required.  A  credit  imion  shall 
give  advance  notice  to  affected  members 
of  any  change  in  a  term  required  to  be 
disclosed  under  §  707.4(b),  if  the  diange 
may  reduce  the  annual  percentage  yield 
or  adversely  affect  the  member.  The 
notice  shall  include  the  effective  date  of 
the  change.  The  notice  shall  be  mailed 
or  deliver^  at  least  30  calendar  dajrs 
before  the  effective  date  of  the  change. 


(2)  No  notice  required.  No  notice 
under  this  section  is  required  for: 

(i)  Vtniable-Tote  changes.  Changes  in 
the  dividend  rate  and  correqronding 
changes  in  ftie  aimual  percentage  yield 
in  variable-rate  accounts. 

(ii)  Share  draft  and  check  printing 
fees.  Changes  in  fees  for  chedr  printing. 

(iii)  Short-term  term  share  accounts. 
Changes  in  any  term  for  term  share 
accoimts  with  maturities  of  one  month 
or  less. 

(b)  Notice  before  maturity  for  term 
share  accounts  longer  than  one  month 
that  renew  automatically.  For  term 
share  accounts  with  a  maturity  longer 
than  one  month  that  renew 
automatically  at  maturity,  credit  unions 
shall  provide  the  disclosiues  described 
below  before  maturity.  The  disclosures 
shall  be  mailed  or  delivered  at  least  30 
calendar  days  before  maturity  of  the 
existing  account.  Alternatively,  the 
disclosures  may  be  mailed  or  delivered 
at  least  20  calendar  days  before  the  end 
of  the  grace  period  on  the  existing 
account,  provided  a  grace  period  of  at 
least  five  calendar  days  is  sdlowed. 

(1)  Maturities  of  long&r  than  one  year. 
If  the  maturity  is  longer  than  one  year, 
the  credit  union  shall  provide  account 
disclosures  set  forth  in  §  707.4(b)  for  the 
new  account,  along  with  the  date  the 
existing  accoimt  matures.  If  the 
dividend  r^e  and  annual  percentage 
yield  that  will  be  paid  for  the  new 
account  are  unknown  when  disclosures 
are  provided,  the  credit  union  shall  state 
that  those  rates  have  not  yet  been 
determined,  the  date  when  they  will  be 
determined,  and  a  telephone  number 
members  may  call  to  obtain  the 
dividend  rate  and  the  annual  percentage 
yield  that  will  be  pmd  for  the  new 
account. 

(2)  Maturities  of  one  year  or  less  but 
longer  than  one  month.  If  the  maturity 
is  one  year  or  less  but  longer  than  one 
month,  the  credit  union  shall  either: 

(i)  Provide  disclosures  as  set  forth  in 
paragraph  (b)(1)  of  this  section;  or 

(ii)  Disclose  to  the  member: 

(A)  Tbe  date  the  existing  account 
matures  and  the  new  maturity  date  if 
the  account  is  renewed; 

(B)  The  dividend  rate  and  the  annual 
percentage  yield  for  new  account  if 
they  are  known  (or  that  those  rates  have 
not  yet  been  determined,  the  date  when 
they  will  be  determined,  and  a 
telephone  number  the  member  may  call 
to  obtain  die  dividend  rale  and  the 
annual  percentage  yield  that  will  be 
paid  for  the  new  account);  and 

(C)  Any  difference  in  t^  terms  of  the 
new  account  as  compared  to  the  terms 
required  to  be  disclosed  under 

§  707.4(b)  for  the  existing  account. 


(c)  Notice  for  term  share  accounts  one 
month  or  less  that  renew  automatically. 
For  term  share  accounts  with  a  maturity 
one  month  or  less  that  renew 
autMnatically  at  maturity,  credit  unions 
shall  disclose  any  difference  in  the 
terms  of  the  new  account  as  compared 
to  the  terms  required  to  be  disclosed 
under  §707.4tbj  for  the  existing 
account,  other  than  a  change  in  the 
dividend  rate  and  correspondiitg  change 
in  the  annual  percentage  yield.  The 
notice  shall  be  mailed  or  delivered 
within  a  reasonable  fime  after  the 
renewal. 

(d)  Notice  before  maturity  for  term 
share  accounts  longer  than  one  year 
that  do  not  renew  automatically.  For 
term  share  accounts  with  a  maturity 
longer  than  one  year  that  do  not  renew 
automatically  at  maturity,  credit  unions 
shall  disclose  to  members  the  maturity 
date  and  whether  dividends  will  be  paid 
after  maturity.  The  disclosures  shall  be 
mailed  or  delivered  at  least  10  calendar 
days  before  maturity  of  the  existing 
account. 

§707.6  Statement  disclosure*. 

(a)  Rule  when  statement  and  crediting 
periods  vary.  In  making  the  disclosures 
described  in  paragraph  (b)  of  this 
section,  credit  unions  that  calculate  and 
credit  dividends  for  a  period  other  than 
the  statement  period,  such  as  the 
dividend  period,  may  calculate  and 
disclose  the  annual  percentage  yield 
earned  and  amount  of  dividends  earned 
based  on  that  period  rather  than  the 
statement  period.  The  information  in 
paragraph  (b)(4)  shall  be  stated  for  that 
period  as  well  as  for  the  statement 
period. 

(b)  Statement  disclosures.  If  a  credit 
union  mails  or  delivers  a  periodic 
statement,  the  statement  shall  include 
the  following  disclosures: 

(1)  Annual  percentage  yield  earned. 
The  "euinual  pNcentage  yield  earned,” 
using  that  term  as  calculated  according 
to  the  rules  in  appendix  A  of  this  part. 

(2)  Amount  cf  dividends.  The  dollar 
amount  of  dividends  earned  (accrued  or 
paid  and  oedited)  on  the  account.  The 
dollar  amount  of  any  extraordinary 
dividends  earned  during  the  statement 
DOTiod  shall  be  shown  as  a  separate 
figure. 

(3)  Fees  imposed.  Fees  required  to  be 
disclosed  under  §  707.4(b)(4)  of  this  part 
and  imposed  on  the  account  during  Ae 
statement  period.  Ifie  dollar  amounts  of 
the  fees  shall  be  itemized  by  type  and 
dollar  amounts. 

(4)  Length  of  period.  The  total  number 
of  days  in  the  statement  period,  or  the 
beginning  and  ending  dates  of  the 
period. 
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§  707.7  Payment  of  dividends. 

(a)  Permissible  methods — (1)  Balance 
on  which  dividends  are  calculated. 

Credit  unions  shall  calculate  dividends 
on  the  full  amount  of  principal  in  an 
account  for  each  day  by  use  of  either  the 
daily  balance  method  or  the  average 
daily  balance  method.  Credit  unions 
shall  calculate  dividends  by  use  of  a 
daily  rate  of  at  least  Vses  of  the  dividend 
rate.  In  a  leap  year  a  daily  rate  of  Vsee 
of  the  dividend  rate  may  be  used. 

(2)  Determination  of  minimum 
balance  to  earn  dividends.  A  credit 
union  shall  use  the  same  method  to 
determine  any  minimum  balance 
required  to  earn  dividends  as  it  uses  to 
determine  the  balance  on  which 
dividends  are  calculated.  A  credit  union 
may  use  an  additional  method  that  is 
unequivocally  beneficial  to  the  member. 

(b)  Compounding  and  crediting 
policies.  This  section  does  not  require 
credit  unions  to  compound  or  credit 
dividends  at  any  particular  frequency. 

(c)  Date  dividends  begin  to  accrue. 
Dividends  shall  begin  to  accrue  not  later 
than  the  day  specified  in  section  606  of 
the  Expedited  Funds  Availability  Act 
(12  U.S.C.  4005)  and  implementing 
Regulation  CC  (12  CFR  part  229). 
Dividends  shall  accrue  on  funds  until 
the  day  funds  are  withdrawn. 

§707.8  Advertising. 

(a)  Misleading  or  inaccurate 
advertisements.  An  advertisement  shall 
not  be  misleading  or  inaccurate  and 
shall  not  misrepresent  a  credit  union’s 
account  contract.  An  advertisement 
shall  not  refer  to  or  describe  an  account 
as  “free”  or  “no  cost”  (or  contain  a 
similar  term)  if  any  maintenance  or 
activity  fee  may  be  imposed  on  the 
account.  The  word  “profit”  shall  not  be 
used  in  referring  to  interest  paid  on  an 
account. 

(b)  Permissible  rates.  If  an 
advertisement  states  a  rate  of  return,  it 
shall  state  the  rate  as  an  “annual 
percentage  yield,”  using  that  term.  (The 
abbreviation  “APY”  may  be  used 
provided  the  term  “annual  percentage 
yield”  is  stated  at  least  once  in  the 
advertisement.)  The  advertisement  shall 
not  state  any  other  rate,  except  that  the 
“dividend  rate,”  using  that  term,  may  be 
stated  in  conjunction  with,  but  not  more 
conspicuously  than,  the  annual 
percentage  yield  to  which  it  relates. 

(c)  When  additional  disclosures  are 
required.  Except  as  provided  in 
paragraph  (e)  of  this  section,  if  the 
annual  percentage  yield  is  stated  in  an 
advertisement,  the  advertisement  shall 
state  the  following  information,  to  the 
extent  applicable,  clearly  and 
conspicuously: 


(1)  Variable  rates.  For  variable-rate 
accounts,  a  statement  that  the  rate  may 
change  after  the  account  is  opened. 

(2)  Time  annual  percentage  yield  is 
offered.  For  interest-bearing  accounts 
and  dividend-bearing  term  share 
accounts,  the  period  of  time  the  annual 
percentage  yield  will  be  offered,  or  a 
statement  that  the  annual  percentage 
yield  is  accurate  as  of  a  specified  date. 
For  dividend-bearing  accounts  other 
than  term  share  accoimts,  a  statement 
that  the  annual  percentage  yield  is 
accurate  as  of  the  last  dividend 
declaration  date.  In  the  event  that 
disclosure  of  an  annual  percentage  yield 
as  of  the  last  dividend  declaration  date 
might  be  inaccurate  because  of  known 
or  contemplated  dividend  rate  changes, 
the  credit  union  may  disclose  the 
prospective  annual  percentage  yield. 
Such  prospective  annual  percentage 
yield  may  be  disclosed  either  in  lieu  of, 
or  in  addition  to,  the  dividend  rate  and 
annual  percentage  yield  as  of  the  last 
dividend  declaration  date. 

(3)  Minimum  balance.  The  minimum 
balance  required  to  earn  the  advertised 
annual  percentage  yield.  For  tiered-rate 
accoimts,  the  minimum  balance 
required  for  each  tier  shall  be  stated  in 
close  proximity  and  with  equal 
prominence  to  the  applicable  annual 
percentage  yield. 

(4)  Minimum  opening  deposit.  The 
minimum  deposit  required  to  open  the 
account,  if  it  is  greater  than  the 
minimum  balance  necessary  to  earn  the 
advertised  annual  percentage  yield. 

(5)  Effect  of  fees.  A  statement  that  fees 
or  other  conditions  could  reduce  the 
earnings  on  the  account. 

(6)  Features  of  term  share  accounts. 
For  term  share  accounts: 

(i)  Time  requirements.  The  term  of  the 
account. 

(ii)  Early  withdrawal  penalties.  A 
statement  that  a  penalty  will  or  may  be 
imposed  for  early  withdrawal. 

(d)  Bonuses.  Except  as  provided  in 
paragraph  (e)  of  this  section,  if  a  bonus 
is  stated  in  an  advertisement,  the 
advertisement  shall  state  the  following 
information,  to  the  extent  applicable, 
clearly  and  conspicuously: 

(1)  The  “annual  percentage  yield,” 
using  that  term; 

(2)  The  time  requirements  to  obtain 
the  bonus; 

(3)  The  minimum  balance  required  to 
obtain  the  bonus; 

(4)  The  minimum  balance  required  to 
open  the  account,  if  it  is  greater  than  the 
minimum  balance  necessary  to  obtain 
the  bonus;  and 

(5)  When  the  bonus  will  be  provided. 

(e)  Exemption  for  certain 
advertisements —  (1)  Certain  media.  If 
an  advertisement  is  made  through  one 


of  the  following  media,  it  need  not 
contain  the  information  in  paragraphs 
(c)(1),  (c)(2),  (c)(4),  (c)(5),  (c)(6)(ii),  (d)(4) 
and  (d)(5)  of  this  section: 

(1)  Broadcast  or  electronic  media,  such 
as  television  or  radio; 

(ii)  Outdoor  media,  such  as  billboards; 
or 

(iii)  Telephone  response  machines. 

(2)  Indoor  signs,  (i)  Signs  inside  the 
premises  of  a  credit  union  (or  the 
premises  of  a  share  or  deposit  broker) 
are  not  subject  to  paragraphs  (b),  (c),  (d) 
or  (e)(1)  of  this  section  unless  they  face 
outside  the  premises  and  can  reasonably 
be  viewed  by  a  member  only  from 
outside  the  premises. 

(ii)  If  a  sign  exempted  by  paragraph 
(e)(2)  of  this  section  states  a  rate  of 
return,  it  shall: 

(A)  State  the  rate  as  an  “annual 
percentage  yield,”  using  that  term  or  the 
term  “APY.”  The  sign  shall  not  state 
any  other  rate,  except  that  the  dividend 
rate  may  be  stated  in  conjunction  with 
the  annual  percentage  yield  to  which  it 
relates. 

(B)  Contain  a  statement  advising 
members  to  contact  an  employee  for 
further  information  about  applicable 
fees  and  terms. 

(3)  Newsletters,  (i)  Newsletters  sent  by 
a  credit  union  to  existing  members  only 
are  not  subject  to  paragraphs  (b),  (c),  (d) 
or  (e)(1)  of  this  section. 

(ii)  If  a  newsletter  exempted  by 
paragraph  (e)(3)  of  this  section  states  a 
rate  of  return,  it  shall: 

(A)  State  the  rate  as  an  “annual 
percentage  yield,”  using  that  term  or  the 
term  “APY.”  The  newsletter  shall  not 
state  any  other  rate,  except  that  the 
dividend  rate  may  be  stated  in 
conjunction  with  the  annual  percentage 
yield  to  which  it  relates. 

(B)  Contain  a  statement  advising 
members  to  contact  an  employee  for 
further  information  about  applicable 
fees  and  terms. 

§  707.9  Enforcement  and  record  retention. 

(a)  Administrative  enforcement. 
Section  270  of  TISA  (12  U.S.C.  4309) 
contains  the  provisions  relating  to 
administrative  sanctions  for  failure  to 
comply  with  the  requirements  of  TISA 
and  this  part. 

(b)  Civil  liability.  Section  271  of  TISA 
(12  U.S.C.  4310)  contains  the  provisions 
relating  to  civil  liability  for  failure  to 
comply  with  the  requirements  of  the 
TISA  and  this  regulation. 

(c)  Record  retention.  A  credit  union 
shall  retain  evidence  of  compliance 
with  this  regulation  for  a  minimum  of 
two  years  after  the  date  disclosures  are 


50450  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  Septembn  27,  1993  /  Rules  and  Regulations 


required  to  be  made  or  action  is 
required  to  be  taken. 

Appendix  A  to  Put  707 — Annnal  Percentage 
Yield  Calculation 
The  annual  percentage  yield  (APY) 
measures  the  total  amount  of  dividends  a 
credit  union  pays  on  an  accoimt  based  on  the 
dividend  rate  and  the  frequency  of 
compounding.  The  annual  percentage  yield 
is  expressed  as  an  annualizi^  rate,  bas^  on 
a  365-day  year.  (Credit  unions  may  calculate 
the  annual  percentage  yield  based  on  a  365- 
day  or  a  366-day  year  in  a  leap  year.)  Part  1 
of  this  appendix  discusses  the  annual 
peroent^e  yield  calculations  for  account 
disclosures  and  advertisements,  while  Part  II 
discusses  annual  percentage  yield  earned 
calculations  for  statements,  llie  annual 
percentage  yield  reflects  only  dividends  and 
does  not  include  the  value  of  any  bonus,  as 
that  term  is  defined  In  part  707,  that  may  be 
provided  to  the  member  to  open,  maintain, 
increase  or  renew  an  account.  Dividends, 
Interest  or  other  earnings  are  not  to  be 
included  in  the  annual  percentage  yield  if 
such  amounts  are  determined  by 
circumstances  that  may  or  may  not  occur  In 
the  future.  These  formulas  apply  to  both 
dividend-bearing  and  interest-bearing 
accounts  held  by  credit  unions. 

Part  I.  Annual  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 

In  general,  the  annual  percentage  yield  for 
account  disclosures  under  §§  707.4  and  707.5 
and  for  advertising  under  §  707.8  is  an 
annualixed  rate  that  reflects  the  relationship 
between  the  amount  dividends  that  would 
be  earned  by  the  member  for  the  term  of  the 
account  and  the  amount  of  principal  used  to 
calculate  those  dividends.  The  amount  of 
dividends  that  would  be  earned  may  be 
projected  based  on  the  most  recent  past 
declared  rate  or  an  anticipated  future  rate, 
whichever  the  credit  union  judges  to  most 
reason^ily  approximate  the  dividends  to  be 
earned.  Sper^  rules  apply  to  accounts  with 
tiered  and  stej^ied  dividend  rates. 

A.  General  Rules 

The  annual  percentage  yield  shall  be 
calculated  for  all  accounts  by  die  formula 
shown  below.  Credit  unions  may  calculate 
the  annuel  percentage  yield  using  projected 
dividends  based  on  either  the  rate  at  the  last 
dividend  declaration  date  or  the  rate 
anticipated  at  a  future  date.  The  credit  union 
must  disclose  whichever  option  it  uses  to 
members.  Credit  unions  shall  calculate  the 
annual  percentage  yield  based  on  the  actual 
number  of  days  for  the  tenn  of  the  account. 
For  accounts  without  a  stated  maturity  date 
(such  as  a  typical  share  or  share  draft 
account),  the  calculation  shall  be  based  on  an 
assumed  term  of  365  days.  In  determining  the 
total  dividends  figure  to  be  used  in  the 
formula,  credit  unions  shall  assume  that  all 
principal  and  dividends  remain  on  deposit 
for  the  entire  term,  and  that  no  other 
transactions  (deposits  or  withdrawals)  occur 
during  the  term.  (This  assumption  shall  not 
be  us^  if  a  credit  union  requires,  as  a 
condition  of  the  account,  that  members 
withdraw  dividends  during  the  tenn.  In  such 
a  case,  the  dividends  (and  annual  percentage 


yield  calculation)  shall  reflect  that 
requirement.)  For  term  share  accounts  that 
are  offered  in  multiples  of  monfiis,  credit 
unions  may  base  the  number  of  days  on 
either  the  actual  number  of  days  during  the 
applicable  period,  or  the  number  ai  da3rs  that 
would  occur  for  any  actual  sequence  of  that 
many  calendar  months.  If  credit  unions 
choose  to  use  this  permissive  rale,  they  must 
use  the  same  number  of  days  to  calculate  the 
dollar  amoimt  of  dividends  that  will  be 
earned  on  the  acconmt  in  the  annual 
percentage  yield  formula  (where  "Dividends” 
are  dhrid^  by  “Principal”.) 

The  annual  percentage  yield  is  to  be 
calculated  tue  of  the  following  general 
formula  (("APY”)  is  used  for  convenience  in 
the  formulas): 

APY=100  ((1  ♦  Dividends/Principal)  o«vD«y» 

4a  term)  —  1], 

"Principal”  is  the  amount  of  funds 
assumed  to  have  been  deposited  at  the 
beginning  of  the  account. 

“Dividends”  is  the  total  dollar  amount  of 
dividends  earned  on  the  Principal  for  the 
term  of  the  account 
“Days  in  term”  is  the  actual  number  of 
days  in  the  term  of  the  account 
When  the  “days  in  term”  is  365  (that  is, 
where  the  stated  maturity  is  365  days  or 
where  the  account  does  not  have  a  stated 
maturity),  the  APY  can  be  calculated  by  use 
of  the  following  sinqile  formula: 

APY=100  (Dividends/Principal). 

Examples: 

(1)  If  a  credit  union  would  pay  $61.68  in 
dividends  for  a  365-day  year  on  $1,000 
deposited  into  a  share  di^  account,  the  APY 
is  6.17%: 

APY=100  ((1  61.68/1,000)  <36S/M3)  -ij 

APY=6.17%. 

Or,  using  the  simple  formula  above  (since 
the  term  is  deemed  to  be  365  days): 

APY=100  (61.68/14)00) 

APY=6.17%. 

(2)  If  a  credit  union  pays  $30.37  in 
dividends  on  a  $1,000  six-month  term  share 
certificate  account  (where  the  six-month 
period  used  by  the  credit  union  contains  162 
days),  using  the  general  formula  above,  the 
APY  is  6.18%: 

APY=100  {(1+30.37/14)00)(3*vw2)-i) 
APY=6.18%. 

The  APY  is  afiected  by  the  frequmicy  of 
compounding,  i.e.,  the  amount  of  dividends 
will  be  greater  the  more  frequently  dividends 
are  compounded  for  a  given  nominal  rate. 
When  two  credit  unions  are  offering  the  same 
dividend  rate  on,  for  example,  a  share 
account,  the  APY  disclosed  may  be  different 
if  the  credit  unions  use  a  different  frequency 
of  compounding. 

Examples: 

(1)  a  credit  union  pays  $1,268.25  in 
dividends  for  a  365-day  year  on  $104)00 
deposited  into  a  regular  share  account 
earning  12%,  and  the  dividends  are 
compounded  monthlv,  the  APY  will  be 
12.68%. 

APY=100  ($1,266.25/10,000) 

APY=12.68% 

(2)  However,  if  a  credit  union  is 
compounding  dividends  on  a  quarterly  basis 


on  an  account  which  otherwise  has  the  same 
terms,  the  dividends  will  be  $1,255.09  and 
the  APY  will  be  12.55%. 

APY=100  ($1,255.09/10,000) 

APY=12.55% 

B.  Stepped-Rate  Accounts  (Different  Rates 
Apply  in  Succeeding  Periods) 

For  accounts  with  two  or  more  dividend 
rates  applied  in  succeeding  periods  (where 
the  rates  are  known  at  the  time  the  account 
is  opened),  a  credit  union  shall  assume  each 
dividend  rate  is  in  effect  for  the  length  of 
time  provided  for  in  any  share  agreement. 
Examples; 

(1)  If  a  credit  union  offers  a  $1,000  6-month 
term  share  (certificate)  account  on  which  it 
pays  a  5%  dividend  rate,  compounded  daily, 
for  the  first  three  months  (which  contain  91 
days),  and  a  5.5%  dividend  rate, 
compounded  daily,  for  the  next  three  months 
(which  contain  92  days),  the  total  dividends 
for  six  months  is  $26.68,  and,  using  the 
general  formula  above,  the  APY  is  5.39%: 
APY=100  I(1-k26.68/1.000)<3«''M)-1) 
APY=5.39%. 

(2)  If  a  credit  imion  offers  a  $14)00  2-year 
share  oertificate  on  whidi  it  pays  a  6% 
dividend  rate,  compounded  daily,  for  the 
first  year,  and  a  6.5%  dividend  rate, 
compounded  daily,  for  the  next  year^  the 
total  dividends  for  two  years  is  $133.13,  and, 
using  the  general  formuJa  above,  the  APY  is 
6.45%: 

APY=100  I(1+133.13/1.000)<3«»/^3<»-1J 
APY=6.45%. 

C.  Variable-Rate  Accounts 
For  variable-rate  accounts  without  an 
introductory  premium  or  discounted  rate,  a 
credit  union  must  base  the  calculation  only 
on  the  initial  dividend  rate  in  effect  when  the 
account  is  opened  (or  advertised),  and 
assume  that  this  rate  will  not  change  during 
the  year. 

Variable-rate  accounts  with  an 
introdiK:tory  premiiun  or  discount  rate  must 
be  treated  like  stepped-rate  accounts.  Thus, 
a  credit  union  sh^l  assume  that;  (1)  The 
introductory  simple  dividend  rate  is  in  effect 
for  the  length  of  time  provided  for  in  the 
account  contract;  and  (2)  the  variable 
dividend  rate  that  would  have  been  in  effect 
when  the  account  is  opened  or  advertised 
(but  for  the  introductory  rate)  is  in  effect  for 
the  remainder  of  the  year.  If  the  variable  rate 
is  tied  to  an  index,  the  index-based  rate  in 
effect  at  the  time  of  disclosure  must  be  used 
for  the  remainder  of  the  year.  If  the  rate  is 
not  tied  to  an  index,  the  rate  in  effect 
existing  members  holding  the  same  account 
(who  are  not  receiving  the  introductory 
dividend  rate)  must  be  used  for  the 
remainder  of  the  year. 

For  example,  if  a  credit  union  offers  an 
account  on  which  it  pays  a  7%  dividend  rate, 
compounded  daily,  for  the  first  three  months 
(which,  for  example,  contains  91  days),  while 
the  variable  drvidend  rate  that  would  have 
been  in  effect  when  the  account  was  opened 
was  5%,  the  total  dividends  for  a  365-day 
year  for  a  $1 ,000  account  balance  is  $56.52, 
(based  on  91  days  at  7%  followed  by  274 
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days  at  5%).  Ustng  tbe  shnpie  foimula,  the 
APY  is  5.65%: 

APYslOO  (56.52/1,000) 

APY=5.65%. 

D.  Accounts  with  Tiered  Hates  (Different 
Rates  Apply  To  Specified  Balance  Level} 

For  accoQots  in  which  two  ^  more 
dividend  rates  paid  cm  tbe  account  are 
applicable  to  speciQed  balance  levels,  the 
credit  union  must  calculate  the  annual 
percentage  yield  in  accordance  with  the 
method  described  below  that  it  uses  to 
calculate  dividends.  In  all  cases,  an  annual 
penrentage  yield  (or  a  range  of  annual 
percentage  yields,  if  appropriate)  must  be 
disclosed  for  each  balai^  tier. 

For  purposes  of  the  examples  discussed 
below,  assume  the  following: 


Simpto  div¬ 
idend  rate 

Share  balance  required  to  earn 
rate 

(Percent) 

5.25 . 

1  Up  to  but  not  exceeding  $2,500. 

5.50  . 

:  Above  $2,500,  but  not  exceed- 

i 

i  ing  $15,000. 

5.75 . 

Above  $15,000. 

Tiering  Method  A 

Under  this  method,  a  credit  union  pays  on 
the  full  balance  in  the  account  the  stated 
dividend  rate  that  corresponds  to  the 
applicable  share  balance  tier.  For  example,  if 
a  member  deposits  $8,000,  the  cnedit  union 
pays  the  5.5Cf%  dividend  rate  on  the  entire 
$8,000.  This  is  also  known  as  a  ‘'hybrid"  or 
"plateau”  tiered  rate  account. 

When  this  method  is  used  to  determine 
dividends,  only  one  annual  percentage  yield 
will  apply  to  each  tier  Within  each  tier,  the 
annual  percentage  yield  will  not  vary  with 
the  amount  of  principal  assumed  to  have 
been  deposited. 

For  the  dividend  rates  and  account 
balances  assumed  above,  the  credit  union 
will  state  three  aimual  percentage  yields — 
one  corresponding  to  each  balance  tier. 
Calculation  of  ea(±  annual  percentage  yield 
is  similar  for  this  type  of  account  as  for 
accounts  with  a  sin^e  fixed  dividend  rate. 
Thus,  the  calculation  is  based  on  the  total 
amount  of  dividends  that  would  be  received 
by  the  member  for  each  tier  of  the  account 
for  a  year  and  the  principal  assximed  to  have 
been  deposited  to  evn  that  amount  of 
dividends. 

First  tier.  Assuming  daily  compouirding, 
the  credit  union  will  pay  $53.90  in  dividends 
on  a  $1,000  account  balance.  Using  the 
general  formula  for  the  first  tier,  tlm  APY  is 
5.39% 

APY=100  1(1+53.90/1, bOO)<3M«M>- 1) 
>VPY=5.39%. 

Using  the  simple  formula; 

APY=100  (53  90/1,000) 

APY=5.39%. 

Second  tier  The  qredit  union  will  pay 
$452.29  in  dividmtds  on  an  $8,000  deposit. 
Thus,  using  the  simple  formula,  the  annual 
percentage  yfold  for  the  second  tier  is  5.65%: 
APY*100  (452.29/84)00) 

APY=5.65%. 

Third  tier.  The  credit  union  will  pay 
$1,183.61  in  dividends  on  a  $20,000  account 


balance.  Thus,  using  the  simple  formula,  the 
annual  percentage  yield  for  tbe  third  tier  is 
5.92%: 

APY>100  (1.183.61/20.000) 

APY=5.92%. 

Tiering  Method  B 

Under  this  method,  a  credit  unimi  pays  the 
stated  dividend  rate  only  on  that  portion  of 
the  balance  within  the  ^wcified  tier.  For 
example,  if  a  member  deposits  $8,000,  the 
credit  union  pays  5.25%  on  only  $2,500  epd 
5.50%  on  $5,500  (the  difference  between 
$8,000  and  the  first  tier  cutoff  of  $2,500). 

This  is  also  known  as  a  “pure"  tiered  rate 
account. 

The  credit  unicm  that  computea  dividends 
in  this  manner  must  provide  a  range  that 
shows  the  lowest  and  the  highest  annual 
percentage  yields  for  each  tier  (other  than  for 
the  first  tier,  which,  like  the  tiers  in  Method 
A,  has  the  same  annual  percentage  yield 
throughout).  The  low  figure  for  an  animal 
percentage  yield  is  calculated  based  on  the 
total  amount  of  dividends  earned  for  a  year 
assiuning  the  minimum  principal  required  to 
earn  the  dividend  rate  for  that  tier.  Tlie  high 
figure  for  an  annual  percentage  yield  is  based 
on  the  amoimt  of  dividends  ^e  credit  union 
would  pay  on  the  highest  principal  that 
could  Im  deposited  to  earn  that  same 
dividend  rate.  If  the  accoimt  does  not  have 
a  limit  on  the  amount  that  can  be  deposited, 
the  credit  union  may  assume  any  amount. 

For  the  tiering  structme  assumed  above, 
the  credit  union  would  state  a  total  of  five 
annual  percentage  yields — one  figure  for  the 
first  tier  and  two  figures  stated  as  a  range  for 
the  other  two  tiers. 

First  tier.  Assuming  daily  compounding, 
the  credit  union  could  pay  $53.90  in 
dividends  on  a  $1,000  account  balance.  For 
this  first  tier,  using  the  simple  formula,  the 
annual  percentage  yield  is  5.39%: 

APY=100  (53.90/1,000) 

APY=5.39%. 

Second  tier.  For  the  second  tier  the  credit 
union  would  pay  between  $134.75  and 
$841.45  in  dividends,  based  on  assumed 
balances  of  $2,500.01  and  $154)00, 
respectively.  For  $2,500.01,  dividends  would 
be  figured  on  $2,500  at  5.25%  dividend  rate 
plus  dividends  on  $.01  at  5.50%.  For  the  low 
end  of  the  second  tier,  therefore,  the  annual 
percentage  yield  is  5.39%.  Using  the  simple 
formula: 

APY=100  (134,75/2300) 

APY=5.39%. 

For  $15,000,  dividends  are  figured  on 
$2,500  at  5.25%  dividend  rate  plus  dividends 
on  $12300  at  5.50%  dividend  rate.  For  the 
high  end  of  the  second  tier,  the  annual 
percentage  yield,  using  the  shnpie  formula,  is 
5.61%: 

APY=100  (841.45/15,000) 

APY=5.61%. 

Thus,  the  annual  percentage  yield  range 
that  would  be  stated  for  the  second  tier  is 
5.39%  to  5.61%. 

Third  tier  For  the  third  tier,  the  credit 
union  would  pay  $841.45  and  $5,871.78  in 
dividends  on  the  low  end  of  the  third  tier  (a 
balance  of  $15,000.01).  For  $15,000t01, 
dividends  would  be  figured  on  $2,500  at 
5.25%  dividend  rate,  plus  dividends  on 


$12300  at  5.50%  dividend  rate,  plus 
dividends  on  $.01  at  5.75%  dividend  rate. 

For  the  low  end  of  tbe  third  tier,  therefore, 
the  annual  percentage  yield,  using  the  simple 
formula,  is  5.61%: 

APY=100  (841.45/15.000) 

APY=5.61%. 

Assuming  the  credit  union  does  not  limit 
tbe  account  balance,  it  may  assume  any 
maximum  anunmt  for  tbe  purpoaes  of 
computing  the  annual  percentage  yield  for 
the  high  md  of  the  thM  tier.  For  an  assumed 
maxiimun  balance  amount  of  $100,000, 
dividends  would  be  figured  on  $2300  at 
5.25%  dividend  rate,  plus  dividends  on 
$12,500  at  5.50%  dividend  rate,  [dus 
dividends  on  $85,000  at  5.75%  dividend  rate. 
For  the  high  end  of  the  third  tier,  therefore, 
the  annual  percentage  yield,  using  the  shnpie 
formula,  is  5.87%: 

APY=100  (5371.78/100.0001 
APY=5.87%. 

Thus,  the  annual  percentage  yield  that 
would  be  stated  for  the  third  tier  is  5.’61%  to 
5.87%.  If  the  assumed  maximum  balance 
amount  is  $1,0004)00,  credit  unions  would 
use  $985,000  rather  than  $85,000  in  the  last 
calculation.  In  that  case  for  the  high  end  of 
the  third  tier,  the  annual  percentage  yield, 
using  the  simple  formula,  is  5.91%: 

APY=100  (59,134.22/1,000,000) 

APY=5.91% 

Thus,  the  annual  percentage  yield  range 
that  would  be  stated  for  the  third  tier  is 
5.61%  to  5.91%. 

Part  II.  Annual  Percentage  Yield  Earned  for 
Statements 

The  annual  percentage  yield  earned  for 
statements  under  §  707,6  is  an  annualized 
rate  that  reflects  the  relationship  between  the 
amount  of  dividends  actually  earned 
(accrued  or  paid  and  credited)  to  the 
member’s  account  during  tbe  period  and  the 
average  daily  balance  in  the  account  for  the 
period  over  which  the  dividends  were 
earned. 

Pursuant  to  §  707.6(a),  when  dividends  are 
paid  less  frequently  than  statements  are  sent, 
the  APY  Earned  may  reflect  the  number  of 
days  over  which  dividends  were  earned 
rather  than  the  number  of  days  in  the 
statement  period,  e.g.,  if  a  credit  union  uses 
the  average  daily  balance  method  and 
calculates  dividends  for  a  period  otbor  than 
the  statement  period,  the  annual  percentage 
yield  earned  ^mll  reflect  the  relationship 
between  the  amount  of  dividends  earned  and 
the  average  daily  balance  in  the  account  for 
the  other  period,  such  as  a  crediting  m 
dividend  period. 

The  annual  percentage  yield  shall  be 
calculated  by  using  the  following  formulas 
("APY  Earned"  is  used  for  convenience  in 
the  formulas): 

A.  General  Formula 

APY  Eamed=100  ((l+Dividen<Jj  earned/ 
Balance)<3**®*»»  *»  1). 

"Balance"  is  the  average  daily  balance  in 
the  account  for  the  period. 

"Dividends  earned"  is  the  actual  amoimt  of 
dividends  accrued  or  paid  and  credited  to  the 
account  for  the  period. 
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“Days  in  period”  is  the  actual  number  of 
days  over  which  the  dividends  disclosed  on 
the  statement  were  earned. 

Examples: 

(1)  If  a  credit  union  calculates  dividends 
for  the  statement  period  (and  uses  either  the 
daily  balance  or  the  average  daily  balance 
method),  and  the  account  had  a  balance  of 
SI, 500  for  15  days  and  a  balance  of  $500  for 
the  remaining  15  days  of  a  30-day  statement 
period,  the  average  daily  balance  for  the 
period  is  $1,000.  Assume  that  $5.25  in 
dividends  was  earned  during  the  period.  The 
annual  percentage  yield  earned  (using  the 
formula  above)  is  6.58%: 

APY  Eamed=100  ((1+5.25/1 ,000)«J*s'3O)-ll 
APY  Eamed=6.58%. 

(2)  Assume  a  credit  union  calculates 
dividends  on  the  average  daily  balance  for 
the  calendar  month  and  provides  periodic 
statements  that  cover  the  period  horn  the 


16th  of  one  month  to  the  15th  of  the  next 
month.  The  account  has  a  balance  of  $2,000 
September  1  through  September  15  and  a 
balance  of  $1,000  for  the  remaining  15  days 
of  September.  The  average  daily  balance  for 
the  month  of  September  is  $1,500,  which 
results  in  $6.50  in  dividends  earned  for  the 
month.  The  annual  percentage  yield  earned 
for  the  month  of  September  would  be  shown 
on  the  periodic  statement  covering 
September  16  through  October  15.  The 
annual  percentage  yield  earned  (using  the 
foimula  above)  is  5.40%: 

APY  Eamed=100  ((1+6.50/1, 500)«3*s'»)- 1) 
APY  Earned  =  5.40%. 

(3)  Assume  a  credit  union  calculates 
dividends  on  the  average  daily  balance  for  a 
quarter  (for  example,  the  calendar  months  of 
^ptember  through  November),  and  provides 
monthly  periodic  statements  covering 
calendar  months.  The  account  has  a  balance 


of  $1,000  throughout  the  30  days  of 
September,  a  balance  of  $2,000  throughout 
the  31  days  of  October,  and  a  balance  of 
$3,000  throughout  the  30  days  of  November. 
The  average  daily  balance  for  the  quarter  is 
$2,000,  which  results  in  $21  in  dividends 
earned  for  the  quarter.  The  annual  percentage 
yield  earned  would  be  shown  on  the  periodic 
statement  for  November.  The  annual 
percentage  yield  earned  (using  the  formula 
above)  is  4.28%:  ‘ 

APY  Eamed=100  ((1+21/2,000)<J*5'<'')- 1) 
APY  Eamed=4.28%. 

B.  Special  formula  for  use  where  periodic 
statement  is  sent  more  often  than  the  period 
for  which  dividends  are  compounded. 

Credit  unions  that  use  the  daily  balance 
method  to  accrue  dividends  and  that  issue 
periodic  statements  more  often  than  the 
period  for  which  dividends  are  compounded 
shall  use  the  following  special  formula: 


APY  Earned  =  100 


!■ 


^  (Dividends  earned/ Balance) 
Days  in  period  (Compounding)} 


-1 


Tne  following  definition  applies  for  use  in 
this  formula  (all  other  terms  are  defined 
under  Part  11): 

“Compounding”  is  the  number  of  days  in 
each  compounding  period. 


Assume  a  credit  union  calculates 
dividends  for  the  statement  period  using  the 
daily  balance  method,  pays  a  5.00%  dividend 
rate,  compounded  annually,  and  provides 
periodic  statements  for  each  monthly  cycle. 


The  account  has  a  daily  balance  of  $1000.00 
for  a  30-day  statement  period.  The  dividend 
earned  of  $4.11  for  the  period,  and  the 
annual  percentage  yield  earned  (using  the 
special  formula  above)  is  5.00%: 


APY  Earned  =  100 


i^($4.n/i.o(X)) 

30 


(365/365) 


APY  Earned  =  5.00%. 

Appendix  B  to  Part  707— Model  Clauses  and 
S^ple  Forms 
Table  of  dfontents 

B-1 — Model  Clauses  for  Account  Disclosures 
(§  707.4(b)) 

B-2 — Model  Causes  for  Changes  in  Terms 
(§707  5(a)) 

B-3 — Model  Clauses  for  Pre-Maturity  Notices 
for  Term  Share  Accounts  (§  707  5(b-d)) 
B-4 — Sample  Form  (Signature  Card/ 
Application  for  Membership) 

B-5 — S^ple  Form  (Term  Share  (Certificate) 
Account) 

B-6 — Sample  Form  (Regular  Share  Account 
Disclosures) 

B-7 — Sample  Form  (Share  Draft  Account 
Disclosures) 

B-8 — Sample  Form  (Money  Market  Share 
Account  Disclosures) 

B-9 — Sample  Form  (Term  Share  (Certificate) 
Account  Disclosures) 

B-10 — Sampl^orm  (Periodic  Statement) 
B-11 — Sample  Form  (Rate  and  Fee  Schedule) 

General  Note:  Appendix  B  contains  model 
clauses  and  sample  forms  intended  for 
optional  use  by  credit  unions  to  aid  in 
compliance  with  the  disclosure  requirements 


of  §§  707.4  (account  disclosures).  707.5 
(subsequent  disclosures),  707.6  (statement 
disclosures),  and  707.8  (advertisements). 
Section  269(b)  of  TISA  provides  that  credit 
unions  that  use  these  clauses  and  forms  will 
be  in  compliance  with  USA’s  disclosure 
provisions. 

As  discussed  in  the  supplementary 
information  to  §  707.3(a),  this  final  rule 
provides  for  flexibility  in  designing  the 
format  of  the  disclosures.  (Credit  unions  can 
choose  to  prepare  a  single  document  or 
brochure  that  incorporates  disclosures  for  all 
accounts  offered,  or  to  prepare  different 
documents  for  each  type  of  account.  (Zredit 
unions  may  also  use  inserts  to  a  document, 
or  fill  in  blanks  to  show  current  rates,  fees 
and  other  terms. 

In  the  model  clauses,  words  in  parentheses 
indicate  the  type  of  disclosure  a  credit  union 
should  insert  in  the  space  provided  (for 
example,  a  credit  union  might  insert  “July 
23, 1995”  in  the  blank  for  a  “(date)” 
disclosure).  Brackets  and  “/”  indicate  that  a 
credit  union  must  choose  the  alternative  that 
best  describes  its  practice  (for  example, 
“(daily  balance/  average  daily  balance]”).  It 
should  be  noted  that  only  in  sections  B-6 
through  Brio  of  this  appendix  have  specific 
examples  of  disclosures  been  given,  with 
dates  and  flgures.  Sections  B-1  through  B-5, 
and  section  B-11  provide  only  unspecific 


model  clauses  or  blank  forms.  The  Board  felt, 
as  did  the  FRB  in  the  Appendix  A  to 
Regulation  DD,  that  a  mix  of  blank  clauses 
and  forms  and  application  of  the  model 
clauses  to  real  specific  situations  would 
benefit  those  who  must  comply  with  TISA. 

Any  references  to  NCUA  Rules  and 
Regulations,  the  NCUA  Standard  FCU 
Bylaws,  or  the  NCUA  Accounting  Manual  for 
FCUs,  are  provided  for  guidance  and  as  a 
point  of  reference  for  credit  unions.  Citations 
to  these  sources  does  not  indicate  that  their 
application  is  required  for  those  credit 
unions  who  need  not  follow  them. 

B-1  Model  Clauses  for  Account  Disclosures 
(§  707.4(b)) 

(a)  Bate  Information  (S^.  7C7. 4(b)(1)) 

(i)  Fixed-Rate  Accounts  (§  707.4(b)(l)(i)(A-B)) 
1.  Interest-bearing  Accounts 

The  interest  rate  on  your  deposit  account 

is _ %  with  an  annuql  percentage  yield 

(APY)  of _ %.  (For  purposes  of  this 

disclosure,  this  is  a  rate  and  APY  that  were 
offered  within  the  most  recent  seven  calendar 
days  and  were  accurate  as  of  (date).  Please 
call  (credit  union  telephone  number)  to 
obtain  current  rate  information.)  You  will  be 
paid  this  rate  (for  (time  period)/until  (date)/ 
for  at  least  30  calendar  days). 
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obtain  current  rale  information.)  You  will  be 
paid  this  rate  (fca'  (time  period)/unti)  (date)/ 
for  at  least  30  calendar  ^ys). 

Note:  This  provision  reflects  an  accnrate 
statement  fim  an  interest-beehng  account 
authorized  by  state  law  for  state-chartered 
credit  unions.  While  the  definition  of  the 
term  interest”  permits  its  substitution  for 
the  term  "dividends.”  separate  disclosures 
should  be  made  for  interest-bearing  accounts. 
Since  accotmt  opening  disclosures  may  be 
provided  to  pmtential  members  requesting 
account  infeurmation  before  opening  an 
account,  and  members  opening  new 
accounts,  information  is  provided  indicating 
that  the  rate  may  not  be  current,  but  that  the 
potential  membw  or  member  may  call  the 
credit  union  to  obtain  up-to-date  information. 
When  opening  a  new  account,  of  course,  a 
credit  unicm  could  provide  the  contractual 
rate  alone,  and  delete  the  sentences  in 
brackets.  Given  the  definition  of  fixed-rale 
account  in  §  707.2(n),  credit  unions  offering 
fixed-rate  accounts  must  contract  to  hold 
rates  steady  for  at  least  a  30-day  period. 

Thus,  if  the  30-day  option  of  the  last  sentence 
is  not  chosen,  the  period  chosen  must  be 
longer  than  30  days. 

2.  Dividend-bearing  Term  Share  Accounts 

The  dividend  rate  on  your  term  share 

account  is _ %  with  an  annual 

percentage  yield  (APY)  of _ %.  (For 

purposes  of  this  disclosure,  this  is  a  rate  and 
APY  that  were  offered  within  the  most  recent 
seven  calendar  d83rs  and  were  accurate  as  of 
(date).  Please  call  (credit  union  telephone 
number)  to  obtain  ctirrent  rate  information.) 
You  will  be  paid  this  rate  (for  (time  period)/ 
until  (date)/for  at  least  30  calendar  days). 

Note:  This  provision  reflects  an  accurate 
statement  for  a  fixed-rate,  dividend-bearing 
term  share  account.  Interest-bearing  term 
share  accounts  would  use  the  disclosure  in 
§  1,  above.  Since  accotmt  opening  disclosures 
may  be  provided  to  potential  members 
requesting  account  information  before 
opening  an  account,  and  members  opening 
new  accounts,  information  is  provided 
indicating  that  the  rate  may  not  be  current, 
but  that  the  potential  member  or  member 
may  call  the  credit  union  to  obtain  up-to-date 
information.  When  opening  a  new  account, 
of  course,  a  credit  union  could  provide  the 
contractual  rate  alone,  and  delete  the 
sentences  in  brackets.  Given  the  definition  of 
fixed-rate  account  in  §  707.2(n),  credit  unions 
offering  fixed-rate  accounts  must  contract  to 
hold  rates  steady  for  at  least  a  30-day  period. 
Thus,  if  the  30-^y  option  of  the  last  sentence 
is  not  chosen,  the  period  chosen  must  be 
longer  than  30  days. 

3.  Other  Dividend-bearing  Accounts 

(As  of  (the  last  dividend  declaration  date/ 

(date)],  the  dividend  rate  was _ %  with 

an  annual  percentage  yield  (APY)  of _ 

on  your  account,  /or  The  prospective 

dividend  rate  on  your  account  is _ % 

with  a  prospective  APY  of _ for  the 

current  dividend  period.)  You  will  be  paid 
this  rate  for  [(time  period)/at  least  30 
calendar  days), 
or 

(As  of  [the  last  dividend  declaration  date/ 
(date)I,  the  dividend  rate  was _ %  with 


an  annual  percentagi  yield  (APY)  of _ % 

on  your  account,  /or  The  prospective 

dividend  rale  on  your  account  is _ % 

with  an  annual  percentage  yield  (APY)  of 

_ for  this  dividend  period.)  This  rate 

will  not  change  unless  the  credit  union 
notifies  you  at  least  30  calendar  days  prior 
to  any  change. 

Note:  Credit  unions  may  disclose  the 
dividend  rate  and  annual  percentage  yield  on 
accounts  as  of  the  last  dividend  dedaration 
date.  This  necessitates  inclusion  of  a 
disclosure  of  the  actual  calendar  date  of  the 
last  dividend  declaration  date.  Additionally 
or  alternatively  (if  the  last  dividend  rate 
could  be  inaccurate),  credit  unions  may 
disclose  a  prospective  dividend  rate  and  a 
prospective  annual  percentage  3deld.  Such 
prospective  rates  and  yields  must  be 
estimated  in  good  fiiith.  and  must  be  declared 
at  the  proper  time  if  it  is  ^  all  possible  to 
do  so.  ^s  fixr  the  last  sentence  in  these 
disclosures,  this  provision  reflects  a  credit 
union  policy  to  set  prospective  dividend 
rates  for  the  next  month  (or  at  least  30  days), 
quarter  or  other  period.  Many  credit  unions, 
at  their  mid-monthly  board  meeting,  set 
prospective  dividend  rates  for  the  next 
month  beginning  on  the  1st  day  of  the  month 
and  continuing  to  the  last  day  of  the  month. 
These  rates  must  be  formalize  or  ratified  at 
the  end  of  a  dividend  period.  Given  the 
timing  of  the  board  meetings,  the  time  to 
prepare  and  mail  notices  and  the  30  day 
period,  it  will  often  take  credit  unions  45  to 
60  days  to  effectively  change  rates.  For  these 
reasons,  the  Board  strongly  suggests  that 
credit  unions  do  not  offer  fixed-rate, 
dividend-bearing  accounts. 

(ii)  Variable-Hate  Accounts  (§  707  4(bMJ)fii)) 

1.  Interest-bearing  Accounts 

The  interest  rate  on  your  deposit  account 

is _ %,  with  an  annual  percentage  yield 

(APY)  of _ %.  (For  purposes  of  this 

disclosure,  this  is  a  rate  and  APY  that  were 
offered  within  the  most  recent  seven  calendar 
days  and  were  accurate  as  of  (date).  Please 
call  (credit  union  telephone  number)  to 
obtain  current  rate  information.)  The  interest 
rate  and  annual  percentage  yield  may  change 
every  (time  period)  based  on  ((name  of 
index)/the  determination  of  the  credit  union 
board  of  directors]^.  The  interest  rate  for  your 
account  will  (never  change  by  more  than 

_ %  each  (time  peri^)/never  be  less/ 

more  than _ %/nevw  exceed _ % 

above  or  fall  more  than _ %  below  the 

initial  interest  rate). 

Note:  This  disclosure  combines  the 
requirements  of  §  707.4(b)(l)(i)  with 
§  707.4(b)(l)(ii)  for  interest-bearing  accoimts. 
The  variola  nature  of  a  deposit  account 
usually  is  based  on  an  extmnal  index  or  is 
set  at  the  discretion  of  the  board.  If  another 
means  of  rate  setting  is  used,  that,  instead  of 
the  proposed  language,  must  be  disclosed. 
Since  account  opening  disclosures  may  be 
provided  to  potential  members  requesting 
account  infcnmation  before  opening  an 
account,  and  members  opening  new 
accounts,  information  is  provided  indicating 
that  the  rate  may  not  be  current,  but  that  the 
potential  member  or  member  may  call  the 
credit  union  to  obtain  up-to-date  information. 
When  opening  a  new  account,  of  course,  a 


credit  union  could  provide  the  contractual 
rate  alone,  and  delete  the  sentences  in 
brackets.  Rarely  would  there  be  limitations 
on  rate  changes,  but  language  Is  provided  for 
this  situation  in  the  last  sentence.  Of  course, 
it  is  only  to  be  used  if  it  applies  to  an 
account 

2.  Dividend-bearing  Term  Share  Accounts 

The  dividend  rate  on  your  term  share 

account  is _ %,  with  an  annual 

percentage  yield  (APY)  of _ %.  (For 

purposes  of  this  disclosure,  this  is  a  rate  and 
APY  that  were  offered  within  the  most  recent 
seven  calendar  days  and  were  accurate  as  of 
(date).  Please  call  (credit  union  telephone 
number)  to  obtain  current  rate  information.) 
The  dividend  rate  and  annual  percentage 
yield  may  change  every  (time  period)  based 
on  ((name  of  indexj/the  determination  of  the 
credit  union  board  of  directors).  The 
dividend  rate  for  your  account  will  [never 

change  by  more  than _ %  each  (time 

period  ]/never  be  less/more  than _ % 

/never  exceed _ %  above  or  fall  more 

than _ %  below  the  initial  dividend 

rate). 

Note:  This  disclosure  combines  the 
requirements  of  §  707.4{b)(l)(i)  with 
$  707.4(b)(l)(ii)  for  divide^-lMuring, 
variable-rate  term  share  accounts.  The 
variable  nature  of  a  deposit  account  usually 
is  based  on  an  external  index  or  is  set  at  the 
discretion  of  the  board.  If  another  means  of 
rate  setting  is  used,  that,  instead  of  the  model 
language,  must  be  disclosed.  Since  account 
opening  disclosures  may  be  provided  to 
potential  members  requesting  account 
information  before  opening  an  account,  and 
members  opening  new  accounts,  information 
is  provided  indicating  that  the  rate  may  not 
be  current,  but  that  the  potential  member  or 
member  may  call  the  cr^t  union  to  obtain 
up-to-date  information.  When  opening  a  new 
account,  of  course,  a  credit  union  could 
provide  the  contractual  rate  alone,  and  delete 
the  sentences  in  brackets.  Rarely  would  there 
be  limitations  an  rate  changes,  but  language 
is  provided  for  this  situation  in  the  last 
sentence.  Of  course,  it  is  only  to  be  used  if 
it  applies  to  an  account 

3.  Other  Dividend-bearing  Accounts 
(As  of  [the  last  dividend  declaration  date/ 

(date)],  the  dividend  rate  was _ with 

an  annual  percentage  yield  (i\PY)  of _ % 

on  your  account  /or  The  prospective 

dividend  rate  on  your  account  is _ % 

with  an  anticipated  aimual  percentage  yield 

(APY)  of _ %  for  the  current  dividend 

period.)  The  dividend  rate  and  annual 
percentage  yield  may  change  every  (dividend 
period)  as  determined  by  the  credit  union 
board  of  directors. 

Note:  This  language  combines  the 
requirements  of  §  707. 4(b)(l)(i]  with 
§  707  4(b)(l)(ii).  Credit  unions  may  disclose 
the  dividend  rate  and  annual  percentage 
yield  on  accounts  as  of  the  last  dividend 
declaration  date.  This  necessitates  inclusion 
of  a  disclosure  of  the  actual  calendar  date  of 
the  last  dividend  declaration  date  or  use  of 
the  phrase  "last  dividend  declaration  date” 
Additionally  or  alternatively,  credit  unions 
may  disclose  a  prospective  dividend  rate  and 
a  prospective  annual  percentage  yield.  Such 
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prospective  rates  and  yields  must  be 
estimated  in  good  foith,  and  must  be  declared 
at  the  proper  time  if  it  is  at  all  possible  to 
do  so.  As  for  the  last  sentence  in  these 
disclosures,  this  provision  reflects  the 
variable  nature  of  the  account.  Generally, 
there  is  only  one  variable-rate  featxire  for 
share  accounts:  the  frequency  of  dividend 
period  rate  changes  (e.g.,  daily,  weekly, 
monthly,  quarterly,  semi-aimually,  aimually). 
Normally,  there  are  no  contractual 
limitations  on  share  accoimt  earnings  (unless 
imposed  by  a  regulator),  nor  are  earnings 
based  on  any  internal  or  external  index.  If 
contractual  limitations  or  an  index  are 
involved,  however,  those  foctors  would  need 
to  be  disclosed  (xmless  a  regulator  orders 
otherwise). 

(iii)  Stepped-Rate  Accounts  (§  707  4(b)(l)(i)) 

1 .  Interest-bearing  Accounts 
The  initial  interest  rate  on  your  deposit 

account  is _ %  You  will  be  paid  that 

rate  [for  (time  period)/  until  (date)].  After  that 
time,  the  interest  rate  for  your  deposit 

account  will  be _ %  and  you  will  bo 

paid  that  rate  [for  (time  period)/  until  (date)]. 
The  annual  percentage  yield  (APY)  for  your 

account  is _ %  [For  purposes  of  this 

disclosure,  this  is  a  rate  and  APY  that  were 
offered  within  the  most  recent  seven  calendar 
days  and  were  accurate  as  of  (date).  Please 
call  (credit  union  telephone  munber)  to 
obtain  current  rate  information.)  You  will  be 
paid  this  rate  [for  (time  period)/until  (date)/ 
for  at  (east  30  calendar  days). 

2  Dividend-bearing  Term  Share  Accounts 
The  initial  dividend  rate  on  your  term 

share  account  is _ You  will  be  paid 

that  rate  [for  (time  period)/  imtil  (date)].  After 
that  time,  the  dividend  rate  for  your  term 

share  account  will  be _ %  and  you  will 

be  paid  that  rate  (for  (time  period)/  until 
(date)].  The  annual  percentage  yield  (APY) 

for  your  account  is _ %  (For  purposes 

of  this  disclosure,  this  is  a  rate  and  APY  that 
were  offered  within  the  most  recent  seven 
calendar  days  and  were  accurate  as  of  (date). 
Please  call  (credit  union  telephone  number) 
to  obtain  current  rate  information.)  You  will 
be  paid  this  rate  [for  (time  period)/untii 
(date)/for  at  least  30  calendar  days). 

3  Other  Dividend-bearing  Accounts 

(As  of  (the  last  dividend  declaration  date/ 
(date)),  the  initial  dividend  rate  on  your 

account  was _ %  /or  The  prospective 

dividend  rate  on  your  account  is _ %.) 

You  will  be  paid  that  rate  (for  (time  period)/ 
rmtil  (date)].  After  that  time,  the  prospective 
dividend  rate  for  your  share  account  will  be 

_ %  and  you  will  bo  paid  such  rate  (for 

(time  period)/  until  (date)].  The  annual 
percentage  yield  (APY)  for  your  account  is 

_ %.  You  will  bo  paid  this  rate  for  ((time 

period)/at  least  30  calendar  days). 

Note:  Stepped-rate  accounts  are  accounts 
with  two  or  more  fates  that  take  effect  in 
succeeding  periods.  The  applicable  rates  and 
time  period  are  known  when  the  accoimt  is 
opened.  By  nature  these  are  fixed-rate 
accounts  and  are  usually  associated  with 
term  share  (certificate)  accounts. 

Accordingly,  a  contract  provision  (for  share 
accounts)  to  change  rates  should  be  included. 


(iv)  Tiered-Rate  Accounts  (§  707  4(b)(l)(i)) 

1  Interest-bearing  Accounts 
Tiering  Method  A 

1*  If  your  (daily  balance/average  daily 

balance]  is  $ _ or  more,  the  interest  rate 

paid  on  the  entire  balance  in  your  account 

will  be _ ^%,  with  an  annual  percentage 

yield  (APY)  of _ %. 

2*  If  your  (daily  balance/average  daily 

balance]  is  more  than  $ _ ,  but  less  than 

$ _ ,  the  interest  rate  paid  on  the  entire 

balance  in  your  account  will  bo _ %, 

with  an  APY  of _ ^%. 

3*  If  your  [daily  balance/average  daily 

balance]  is  $ _ or  less,  the  interest  rate 

paid  on  the  entire  balance  will  bo _ 

with  an  APY  of _ %. 

[For  purposes  of  this  disclosure,  this  is  a 
rate  and  APY  that  were  offered  within  the 
most  recent  seven  calendar  days  and  were 
accurate  as  of  (date).  Please  call  (credit  union 
telephone  number)  to  obtain  current  rate 
information.) 

[Fixed-rate — ^You  will  be  paid  this  rate  [for 
(time  period]/imtil  (date)/for  at  least  30 
calendar  days]./  Variable-rate— The  interest 
rate  and  APY  may  change  every  (time  period) 
based  on  [(name  of  index)/  the  determination 
of  the  credit  union  board  of  directors.) 

Note:  Tiering  Method  A  pays  the  stated 
interest  rate  that  corresponds  to  the 
applicable  deposit  tier  on  the  full  balance  in 
the  account.  This  example  contemplates  a 
two-tier  s)rstem.  The  option  (1, 2  or  3)  most 
closely  matching  the  terms  of  the  account 
should  be  chosen  as  the  appropriate 
disclosure.  For  tiered-rate  accounts,  a 
disclosure  may  be  added  about  the  currency 
of  the  rate,  as  is  provided  in  the  first  set  of 
brackets.  A  disclosure  regarding  the  fixed- 
rate  or  variable-rate  nature  of  the  account 
must  be  added,  as  is  provided  in  the  last  set 
of  brackets. 

Tiering  Method  B 

1*  An  interest  rate  of _ %  will  be 

paid  only  on  the  portion  of  your  (daily 
balance/average  daily  balance]  that  is  greater 

than  $ _ .  The  annual  percentage  yield 

(APY)  for  this  tier  will  range  from _ 

to _ ^%,  depending  on  the  balance  in 

the  account. 

2*  An  interest  rate  of _ %  will  be 

paid  only  on  the  portion  of  your  [daily 
balance/average  daily  balance]  that  is  greater 

than  $ _ ,  but  less  than  $ _ .  The 

annual  percentage  yield  (APY)  for  this  tier 

will  range  from _ %  to _ 

depending  on  the  balance  in  the  account. 

3*  If  your  [daily  balance/average  daily 

balance]  is  $ _ or  less,  the  interest  rate 

paid  on  the  entire  balance  will  be _ %, 

with  an  annual  percentage  yield  (APY)  of 
_ %. 

[For  purposes  of  this  disclosure,  this  is  a 
rate  and  APY  that  were  offered  within  the 
most  recent  seven  calendar  days  and  were 
accurate  as  of  (date).  Please  call  (credit  union 
telephone  number)  to  obtain  current  rate 
information.) 

(Fixed-rate— You  will  be  paid  this  rate  (for 
(time  period)/until  (date)/for  at  least  30 
calendar  days]./  Vdriabie-rate— The  interest 
rate  and  APY  may  change  every  (time  period) 


based  on  ((name  of  index)/  the  determination 
of  the  credit  union  board  of  directors.) 

Note:  Tiering  Method  B  pays  different 
stated  interest  rates  corresponding  to 
applicable  deposit  tiers,  on  the  applicable 
balance  in  each  tier  of  the  account  For 
example,  a  credit  union  might  pay  3% 
interest  on  account  funds  of  $500  or  below, 
and  pay  4%  interest  on  the  portion  of  the 
same  account  that  exceeds  $500.  The 
example  contemplates  an  account  with  two 
tiers,  W  additional  tiers  are  possible.  The 
option  (1,  2  or  3)  most  closely  matching  the 
terms  of  the  account  should  be  chosen  as  the 
appropriate  disclosure.  For  tiered-rate 
accounts,  a  disclosure  may  be  added  about 
the  currency  of  the  rate,  as  is  provided  in  the 
^t  set  of  brackets. 

Tiered-rate  accounts  can  be  either  fixed- 
rate  or  variable-rate  accounts.  The  last 
sentence  offers  an  option  of  either  fixed-rate 
or  variable-rate  disclosure.  Thus,  the 
disclosures  outlined  above  will  be  made  in 
addition  to  either,  (i)  Disclosure  of  the  period 
the  fixed-rates  are  in  effect  or  (ii)  the 
variable-rate  disclosures.  Tiered-rate 
accounts  are  also  subject  to  the  requirement 
for  disclosure  of  the  balance  computation 
method,  see  paragraph  (e)  to  this  appendix. 

2.  Dividend-bearing  Term  Share  Accounts 
Tiering  Method  A 

1*  If  your  (daily  balance/average  daily 

balance)  is  $ _ or  more,  the  dividend 

rate  paid  on  the  entire  balance  in  your 

account  will  be _ %,  with  an  annual 

percentage  yield  (APY)  of _ %. 

2*  If  your  (daily  balance/average  daily 

balance)  is  more  than  $ _ ,  but  less 

than  $ _ ,  the  dividend  rate  paid  on  the 

entire  balance  in  your  account  will  be 

_ %,  with  an  APY  of _ % 

3*  If  your  [daily  balance/average  daily 

balance]  is  $ _ ^or  less,  the  dividend 

rate  paid  on  the  entire  balance  will  be 

_ %  with  an  APY  of _ %. 

[For  purposes  of  this  disclosure,  this  is  a 
rate  and  APY  that  were  offered  within  the 
most  recent  seven  calendar  days  and  were 
accurate  as  of  (date).  Please  call  (credit  union 
telephone  number)  to  obtain  current  rate 
information.) 

(Fixed-rate— You  will  be  paid  this  rate  [for 
(time  period)/until  (date)/for  at  least  30 
calendar  days]./  Vdriahie-rate— The  interest 
rate  and  APY  may  change  every  (time  period) 
based  on  [(name  of  index)/  the  determination 
of  the  credit  union  board  of  directors.) 

Note:  Tiering  Method  A  pays  the  stated 
dividend  rate  that  corresponds  to  the 
applicable  account  balance  tier  on  the  full 
balance  in  the  account  This  example 
contemplates  a  two-tier  system.  The  option 
(1, 2  or  3)  most  closely  matching  the  terms 
of  the  account  should  be  chosen  as  the 
appropriate  disclosure.  For  tiered-rate 
accounts,  a  disclosure  may  be  added  about 
the  currency  of  the  rate,  as  is  provided  in  the 
first  set  of  brackets.  A  diisclosure  regarding 
the  fixed-rate  or  variable-rate  nature  of  the 
account  must  be  added,  as  is  provided  in  the 
last  set  of  brackets. 

Tiering  Method  B 

1*  A  dividend  rate  of _ %  will  be 

paid  only  on  the  portion  of  your  [daily 
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balance/average  daily  balance]  that  is  greater 

than  $ _ .  The  annual  percentage  yield 

(APY)  for  this  tier  will  range  firom _ % 

to _ depending  on  the  balance  in 

the  account. 

2*  A  dividend  rate  of _ %  will  be 

aid  only  on  the  portion  of  yoiu  (daily 
alance/average  daily  balance]  that  is  greater 

than  $ _ ,  but  less  than  $ _ .  The 

annual  percentage  yield  (APY)  for  this  tier 

will  range  from _ %  to _ %, 

depending  on  the  balance  in  the  account. 

3*  If  your  (daily  balance/average  daily 

balance]  is  $ _ or  less,  the  dividend 

rate  paid  on  the  entire  balance  will  be 

_ %,  with  an  annual  percentage  yield 

(APY)  of _ %. 

(For  purposes  of  this  disclosure,  this  is  a 
rate  and  APY  that  were  offered  within  the 
most  recent  seven  calendar  days  and  were 
accurate  as  of  (date).  Please  call  (credit  union 
telephone  number)  to  obtain  current  rate 
information.) 

[Fixed-rate — ^You  will  be  paid  this  rate  (for 
(time  period]/until  (date)/for  at  least  30 
calendar  days]./  Variable-rate — ^The  interest 
rate  and  APY  may  change  every  (time  period) 
based  on  ((name  of  index)/  the  determination 
of  the  credit  imion  board  of  directors.) 

Note:  Tiering  Method  B  pays  different 
stated  dividend  rates  corresponding  to 
applicable  account  balance  tiers,  on  the 
applicable  balance  in  each  tier  of  the 
account.  For  example,  a  credit  imion  might 
pay  3%  dividend  on  accoimt  funds  of  $500 
or  below,  and  pay  4%  dividend  on  the 
portion  of  the  same  account  that  exceeds 
$500.  The  example  contemplates  an  account 
with  two  tiers,  but  additional  tiers  are 
possible.  The  option  (1,  2  or  3)  most  closely 
matching  the  terms  of  the  account  should  be 
chosen  as  the  appropriate  disclosure.  For 
tiered-rate  accounts,  a  disclosmre  may  be 
added  about  the  currentness  of  the  rate,  as  is 
provided  in  the  first  set  of  brackets. 

Tiered-rate  accounts  can  be  either  fixed- 
rate  or  variable-rate  accoimts.  The  last 
sentence  offers  an  option  of  either  fixed-rate 
or  variable-rate  disclosure.  Thus,  the 
disclosures  outlined  above  will  made  in 
addition  to  either:  (i)  Disclosure  of  the  period 
the  fixed-rates  are  in  effect  or  (ii)  the 
variable-rate  disclosures.  Tiered-rate 
accounts  are  also  subject  to  the  requirement 
for  disclosure  of  the  Iralance  computation 
method,  see  paragraph  (e)  to  this  appendix. 

3.  Other  Dividend-bearing  Accounts 
Tiering  Method  A 

1*  (As  of  (the  last  dividend  declaration 
date/  (date)],  if  your  (daily  balance/average 

daily  balance]  was  $ _ or  more,  the 

dividend  rate  paid  on  the  entire  balance  in 

your  account  was _ %,  with  an  annual 

percentage  yield  (APY)  of _ %.  /or  If 

your  (daily  balance/average  daily  balance]  is 

$ _ or  more,  a  prospective  dividend 

rate  of _ %  will  be  paid  on  the  entire 

balance  in  your  account  with  a  prospective 

annual  percentage  yield  (APY)  of _ % 

for  this  dividend  period  on  your  account.) 

2*  (As  of  (the  last  dividend  declaration 
date/  (date)],  if  your  (daily  balance/average 

daily  balance]  was  more  than  $ _ .but 

was  less  than  $ _ ,  the  dividend  rate 

paid  on  the  entire  balance  in  your  account 


was _ %,  with  an  annual  percentage 

yield  (APY)  of _ %.  /or  If  your  (daily 

balance/average  daily  balance]  is  more  than 

$ _ ,  but  is  less  than  S  a 

prospective  dividend  rate  of _ %  will 

be  paid  on  the  entire  balance  in  your  account 
with  a  prospective  annual  percentage  yield 

(APY)  of _ %  for  this  dividend  period 

on  your  account.) 

3*  (As  of  the  last  dividend  declaration 
date/  (date)],  if  your  (daily  balance/average 

daily  balance]  was  $ _ ^or  less,  the 

dividend  rate  paid  on  the  entire  balance  was 

_ %  with  an  annual  percentage  yield 

(APY)  of _ %.  /or  If  your  (daily 

balance/average  daily  balance]  is  $ _ 

or  less,  a  prospective  dividend  rate  paid  on 

the  entire  balance  will  be _ with  an 

annual  percentage  yield  (APY)  of _ % 

for  this  dividend  period  on  your  account] 

[Fixed-rate — ^You  will  be  paid  this  rate  for 
((time  period)/at  least  30  calendar  days]./ 
Variable-rate — ^The  dividend  rate  and  APY 
may  change  every  (dividend  period)  as 
determined  by  the  credit  union  board  of 
directors.) 

Note:  Tiering  Method  A  pays  the  stated 
dividend  rate  that  corresponds  to  the 
applicable  deposit  tier  on  the  full  balance  in 
the  accoimt.  This  example  contemplates  a 
two-tier  system.  The  option  (1, 2  or  3)  most 
closely  matching  the  terms  of  the  account 
should  be  chosen  as  the  appropriate 
disclosure.  For  tiered-rate  accoimts,  a 
disclosure  may  be  added  about  the 
prospective  rate.  Note  that  the  prospective 
rate  disclosure  options  match  the  required 
tiered-rate  disclosures  based  on  the  previous 
dividend  declaration  date.  A  disclosure 
regarding  the  fixed-rate  or  variable-rate 
nature  of  the  account  must  be  added,  as  is 
provided  in  the  last  set  of  brackets. 

Tiering  Method  B 

1*  (As  of  (the  last  dividend  declaration 

date/  (date)],  a  dividend  rate  of _ 

was  paid  only  on  the  portion  of  your  (daily 
balance/average  daily  balance]  that  was 

greater  than  $ _ .  The  annual 

percentage  yield  (APY)  for  this  tier  ranged 

from _ %  to _ %,  depending  on 

the  balance  in  the  account,  /or  A  prospective 

dividend  rate  of _ %  will  be  paid  only 

on  the  portion  of  your  (daily  balance/average 

daily  balance]  that  is  greater  than  $ _ 

with  a  prospective  annual  percentage  yield 

(APY)  ranging  from _ %  to _ %, 

depending  on  the  balance  in  the  account,  for 
this  dividend  period.) 

2*  (As  of  (the  last  dividend  declaration 

date/  (date)],  a  dividend  rate  of _ 

was  paid  only  on  the  portion  of  your  (daily 
balance/average  daily  balance]  that  was 

greater  than  $ _ but  less  than 

$ _ .  The  annual  percentage  yield 

-  (APY)  for  this  tier  ranged  firom _ %  to 

_ %,  depending  on  the  balance  in  the 

account,  /or  A  prospective  dividend  rate  of 

_ %  will  be  paid  only  on  the  portion 

of  your  (daily  balance/average  daily  balance] 

that  is  greater  than  S _ ,  but  less  than 

$  1  with  a  prospective  annual 

percentage  yield  (APY)  ranging  from 

_ %  to _ %,  depending  on  the 

balance  in  the  account,  for  this  dividend 
period.) 


3*  (As  of  (the  last  dividend  declaration 
date/  (date)],  if  your  (daily  balance/average 

daily  balance]  was  $ _ or  less,  the 

dividend  rate  paid  on  the  entire  balance  was 

_ %,  with  an  annual  percentage  yield 

(APY)  of _ %.  /or  If  your  (daily 

balance/average  daily  balance]  was  S _ 

or  less,  the  prospective  dividend  rate  paid  on 

the  entire  balance  will  be _ with  a 

prospective  annual  percentage  (APY)  of 
_ %  for  this  dividend  period.) 

Note:  Tiering  Method  B  pays  different 
stated  dividend  rates  corresponding  to 
applicable  account  tiers,  on  the  applicable 
balance  in  each  tier  of  the  account.  For 
example,  a  credit  union  might  pay  a  3% 
dividend  on  account  funds  of  $500  or  below, 
and  pay  a  4%  dividend  on  the  portion  of  the 
same  account  that  exceeds  $500.  The 
example  contemplates  an  account  with  two 
tiers,  but  additional  tiers  are  possible.  The 
option  (1,  2  or  3]  most  closely  matching  the 
terms  of  the  account  should  be  chosen  as  the 
appropriate  disclosure.  Note  that  the 
prospective  rate  disclosure  options  match  the 
required  tiered-rate  disclosures  based  on  the 
previous  dividend  declaration  date. 

Tiered-rate  accounts  can  be  either  fixed- 
rate  or  variable-rate  accounts.  The  last 
sentence  offers  an  option  of  either  fixed-rate 
or  variable-rate  disclosures.  Thus,  the 
disclosures  outlined  above  must  be  made  in 
addition  to  either:  (i)  Disclosure  of  the  period 
the  fixed-rates  are  in  effect  or  (ii)  the 
variable-rate  disclosures.  Tiered-rate 
accounts  are  also  subject  to  the  requirement 
for  disclosure  of  the  Iralance  computation 
method,  see  paragraph  (e)  to  this  appendix. 

(b)  Nature  of  Dividends  (§  707  4(b)(8)) 

Dividends  are  paid  from  current  income 
and  available  earnings,  after  required 
transfers  to  reserves  at  the  end  of  a  dividend 
period. 

Note:  The  Board  of  Directors  declares 
dividends  based  on  current  income  and 
available  earnings  of  the  credit  union  after 
providing  for  the  required  reserves  at  the  end 
of  the  month.  The  dividend  rate  and  annual 
percentage  yield  shown  may  reflect  either  the 
last  dividend  declaration  date  on  the  account 
or  the  earnings  the  credit  union  anticipates 
having  available  for  distribution.  This 
disclosure  only  applies  to  share  and  share 
draft  (as  opposed  to  deposit)  accounts  and 
should  be  grouped  with  the  Rate  Information 
to  make  the  disclosures  more  meaningful. 
This  disclosure  also  does  not  apply  to  term 
share  accounts  for  reasons  discussed  in  the 
supplementary  information  regarding 
§§  707.3(e)  and  707  4(b)(8). 


(Dividends/Interest)  will  be  compounded 
(frequency)  and  wrill  be  credited  (frequency’), 
and,  if  applicable: 

If  you  close  your  (sbare/deposit)  account 
before  (dividends/interest]  (are/is)  paid,  you 
will  not  receive  the  accrued  (dividends/ 
interest). 

and,  if  applicable  (for  dividend-bearing 
accounts): 

For  this  account  type  the  dividend  period 
is  (frequency),  for  exampie,  the  beginning 


(c)  Compounding  and  Crediting 
(§707  4(b)(2)) 
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date  of  the  Rrst  dividend  period  of  the 
calendar  year  is  (date)  ana  the  ending  date 
of  such  dividend  period  is  (date).  All  other 
dividend  periods  follow  this  same  pattern  of 
dates.  The  dividend  declaration  date  follows 
the  ending  date  of  a  dividend  period,  and  for 
the  example  is  (date). 

Note:  Where  the  word  "(firequency)" 
appears,  time  periods  must  be  inserted  to 
coincide  with  those  specihed  in  board 
resolutions  of  each  credit  union’s  board  of 
directors.  A  disclosure  of  dividend  period 
was  added  to  $  707.4(bK2Mi)  in  the  final  rule 
to  assist  members  in  knowing  when  dividend 
rate  and  APY  disclosures  would  be  given  by 
a  credit  union  using  the  optional  statement 
rule  of  $  707.6(a).  llie  dividend  declaration 
date  is  important  for  purposes  of 
$  707.4(a)(2)(ii),  request  disclosures, 

§  707.4(bK2),  account  opening  disclosures, 
and  $  707.8(cK2),  advertising  disclosures. 

The  Board  believes  that  this  is  critical 
information  for  dividend-bearing  accounts, 
but  that  provision  by  an  example  (whether  of 
the  first  dividend  period  of  the  year,  or  of  any 
randomly  chosen  dividend  period)  is 
favorable  to  providing  a  list  of  such  dates  for 
the  entire  year  or  for  a  period  of  years 
(although  these  methods  would  also  be 
permissible).  As  noted  in  the  supplementary 
information  to  §  707.2(i),  dividend 
declaration  date,  the  dividend  period  and 
actual  dividend  distribution  date  may  vary. 
Thus,  it  is  piossible  for  crediting  periods  and 
dividend  periods  not  to  coincide,  though  the 
Board  believes  that  credit  unions  should 
make  every  effort  to  attempt  to  coordinate  the 
two  periods. 

(d)  Minimum  Balance  Requirements 
(§707.4(b)(3}(i}) 

(i)  To  open  the  account 

The  minimum  balance  required  to  open 

this  account  is  $ _ . 

or,  for  first  share  account  at  a  credit  union 

The  minimum  required  to  open  this 
account  is  the  purchase  of  a  (par  value  of  a 
share)  share  in  the  credit  union. 

(ii)  To  avoid  imposition  of  fees 

You  must  maintain  a  minimum  daily 

balance  of  $ _ in  your  account  to  avoid 

a  service  fee.  If,  during  any  (time  period), 

>'our  account  balance  fells  below  the  required 
minimum  daily  balance,  your  account  will  be 

subject  to  a  service  fee  of  $ _ for  that 

(time  period), 
or 

You  must  maintain  a  minimum  average 

daily  balance  of  $ _ in  your  account  to 

avoid  a  service  fee.  If,  during  any  (time 
period),  your  average  daily  l^lance  is  below 
the  required  minimum,  your  account  will  be 

subject  to  a  service  fee  of  S _ for  that 

(time  period). 

(iii)  To  obtain  the  annual  percentage  yield 
disclosed 

You  must  maintain  a  minimum  daily 

balance  of  $ _ in  your  account  each 

day'lo  obtain  the  disclosed  annual  percentage 
yield. 

or 

You  must  maintain  a  minimum  average 

daily  balance  of  $ _ in  your  account  to 

obtain  the  disclosed  annual  percentage  yield. 

(iv)  Absence  of  minimum  balance 
requirements 


No  minimum  balance  requirements  apply 
to  this  account. 

(v)  Par  value 

The  par  value  of  a  share  in  this  credit 
union  is  $ _ 

Note:  Where  the  words  “(time  period)" 
appear,  time  periods  should  be  inserted  to 
coincide  with  those  specified  in  board 
resolutions  of  each  ci^it  union’s  board  of 
directors.  As  the  supplementary  information 
to  §  707.4(b)(3)(i)  explains,  the  par  value  of 
a  share  to  establish  membership  is  a  critical 
disclosure  to  be  made  to  potential  members 
of  credit  unions.  The  par  value  disclosure  is 
required  by  S  707.4(b)(3)(i)  as  being 
analogous  to  a  minimum  balance  account 
opening  requirement. 

(e)  Balance  Computation  Method 
(§707.4(bmii)l 

(i)  Daily  Balance  Method 

(Dividends/lnterest)  (are/is)  calculated  by 

the  daily  balance  method  which  applies  a 
daily  periodic  rate  to  the  balance  in  the 
account  each  day. 

(ii)  Average  Daily  Balance  Method 

[Dividends/Interest]  (are/is)  calculated  by 

the  average  daily  balance  method  which 
applies  a  periodic  rate  to  the  average  daily 
balance  in  the  account  for  the  peri^.  The 
average  daily  balance  is  calculated  by  adding 
the  balance  in  the  account  for  each  day  of  the 
period  and  dividing  that  figure  by  the 
number  of  days  in  the  period. 

Note:  Any  explanation  of  balance 
computation  method  must  contain  enough 
information  for  members  to  grasp  the  means 
by  which  dividends  or  interest  will  be 
calculated  on  their  accounts.  Using  a 
shorthand  form,  such  as  “day  in/day  out"  for 
the  daily  balance  method  or  “average 
balance”  for  the  average  daily  balance 
method,  without  more  information,  is 
insufficient.  In  addition,  any  disclosure 
based  on  the  equivalency  of  the  two 
allowable  methods,  such  as  stating  that  the 
average  daily  balance  method  was  the  same 
as  the  daily  balance  method,  is  impermissible 
and  misleading. 

(f)  Accrual  of  Dividends/Interest  on  Noncash 
Deposits  §  704.4(b)(3)(iii)) 

[Dindends/Interest]  will  begin  to  accrue  on 
the  business  day  you  [place/deposit]  noncash 
items  (e.g.  checks)  to  your  account, 
or 

(Dividends/Interest]  will  begin  to  accrue  no 
later  than  the  business  day  we  receive 
provisional  credit  for  the  (placement/deposit) 
of  noncash  items  (e.g.  checks)  to  your 
account. 

Note:  Accrual  information  is  not  included 
in  the  explanation  of  balance  computation 
method  required  by  $  707.4(bK4)(ii).  In 
addition,  the  disclosures  required  by  TISA  do 
not  affect  the  substantive  requirements  of  the 
EFAA  and  Regulation  CC. 

The  EFAA  and  R^ulation  GC  control,  and 
any  modificatioas  to  them  should  occasion 
cr^t  unions  to  revisit  this  disclosure  with 
a  view  to  revising  it  to  reflect  current  law. 

(g)  Fees  and  Charges  (§  707.4(b)(4)) 

The  following  fees  and  charges  may  be 

assessed  against  your  account: 
(Service/explanation) — $ _ 


(Service/explanation)— $ _ . 

Note:  Fees  and  charges  may  be  disclosed  in 
an  account  disclosure,  or  separately  in  a  Rate 
and  Fee  Schedule  (see  section  B-11  of  this 
appendix).  In  either  event,  the  disclosure 
should  also  specify  when  the  fee  will  be 
assessed  by  using  phrases  such  as  "per  item," 
“per  month,”  or  “per  Inquiry." 

(h)  Transaction  Limitations  (§  707.4(b)(5)) 

The  minimum  amount  you  may 
(withdraw/write  a  draft  for)  is  S _ 

During  any  statement  period,  you  may  not 
make  more  than  six  withdrawals  or  transfers 
to  another  credit  imion  account  of  yours  or 
to  a  third  party  by  means  of  a  preauthorized 
or  automatic  transfer  or  telephonic  order  or 
instruction.  No  more  than  three  of  the  six 
transfers  may  be  made  by  check,  draft,  debit 
card,  if  applicable,  or  similar  order  to  a  third 
party.  If  you  exceed  the  transfer  limitations 
set  forth  above  in  any  statement  period,  your 
account  will  be  subject  to  [closure  by  the 
credit  urrion/a  fee  of  S _ . 

Note:  This  paragraph  satisfies  the 
requirements  of  §  707.4(b)(6)  with  respect  to 
Regulation  D  limitations  on  share  accounts 
and  money  market  accounts.  These  are  some 
of  the  more  c(»nmon  limitations  applicable. 

The  credit  union  reserves  the  right  to 
require  a  member  intending  to  make  a 
withdrawal  from  any  account  (except  a  share 
draft  account)  to  give  written  notice  of  such 
intent  not  less  than  seven  days  and  up  to  60 
days  before  such  withdrawal. 

Note:  This  disclosure  is  limited  to  federal 
credit  unions  with  Bylaws  containing  this 
limitation.  See  Standard  Federal  Cr^it 
Union  Bylaws,  Art.  Ill,  section  5(a).  Similar 
disclosures  are  required  of  any  state- 
chartered  credit  unions  having  similar 
limitations  in  their  bylaws,  or  under  state 
law.  'This  limitation  does  not  directly  relate 
to  the  "number"  at  “amount”  of  transactions, 
and  accordingly,  may  not  be  necessary  under 
§  707.4(bM5),  but  would,  if  applicable,  be 
required  by  §  707.3(b). 

(i)  Disclosures  Related  to  Term  Share 
Accounts  (§  707.4(b)(6)) 

(i)  Time  requirements 

Your  account  will  mature  cm  (date), 
or 

Your  account  will  mature  after  (time 
period). 

(ii)  Early  withdrawal  penalties 

We  [will/mayl  impose  a  penalty  if  you 
withdraw  (any/all)  of  the  (fonds/principal)  in 
your  account  before  the  maturity  date.  'The 

penalty  will  equal  ( _ (days’/weeks’/ 

months’)  (divndends/interest)  on  your 

account. 

or 

We  (will/may)  impose  a  penalty  of 

$ _ if  you  withdraw  (any/all)  of  the 

(funds/principal)  before  the  maturity  date. 

If  you  withdraw  some  of  your  funds  before 
maturity,  the  (dividend/interest)  rate  for  the 
remaining  funds  in  your  account  will  be 

_ %,  with  an  annual  percentage  yield  of 

_ %. 

Note:  In  most  cases,  the  dividend  rate  and 
annual  percentage  yield  on  the  funds 
remaining  in  the  account  after  early 
withdrawal  are  the  same  as  before  the 
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withdrawal.  Accordingly,  the  disclosure  of 
dividend  rate  and  annual  percentage  yield 
after  withdrawal  is  required  only  if  the 
dividend  rate  and  APY  will  change. 

(iii)  Withdrawal  of  Dividends/Interest  Prior  to 
Maturity 

The  annual  percentage  yield  is  based  on  an 
assumption  that  (dividends/interest]  will 
remain  in  the  account  until  maturity.  A 
withdrawal  will  reduce  earnings. 

Note:  This  disclosure  may  be  used  if  the 
credit  union  compounds  dividends/interest 
and  allows  withdrawal  of  accrued  dividends/ 
interest  before  maturity.  This  disclosure 
alerts  members  that  the  annual  percentage 
yield  is  based  on  an  assumption  that  the 
dividends/interest  remain  on  deposit  until 
maturity. 

(iv)  Renewal  Policies  , 

1.  Automatically  Renewable  Term  Share 
Accounts 

Your  term  share  account  will  automatically 
renew  at  maturity.  You  will  have  a  grace 

period  of _ [calendar/business]  days 

after  the  maturity  date  to  withdraw  the  funds 
in  the  account  without  being  charged  an 
early  withdrawal  penalty, 
or 

Your  term  share  account  will  automatically 
renew  at  maturity.  There  is  no  grace  period 
following  the  maturity  of  this  account. 

2.  Non-Automatically  Renewable  Term  Share 
Accounts 

This  account  will  not  renew  automatically 
at  maturity.  If  you  do  not  renew  the  account, 
your  account  will  [continue  to  eam/no  longer 
earn)  [dividends/interest]  after  the  maturity 
date. 

Note:  These  disclosures  should  agree  with 
the  necessary  pre-maturity  notices  for  term 
share  accounts  in  B-3  of  this  appendix. 

(j)  Bonuses  (§  704.4(b)(7)) 

You  will  [be  paid/receive]  IS  _ / 

(description  of  item)]  as  a  bonus  [when  you 
open  the  account/on  (date)]. 

You  must  maintain  a  minimum  [daily 
balance/average  daily  balance]  of 
$ _ to  obtain  the  bonus. 

To  earn  the  bonus,  [$ _ /your 

entire  principal]  must  remain  on  deposit  [for 
(time  period)/until  (date)]. 

Note:  These  disclosures  follow  the 
requirements  of  §  707.4(b)(7)  and  should  be 
used  as  applicable.  Further  information  may 
also  be  added,  especially  if  it  clarifies  the 
conditions  and  timing  of  receiving  the  bonus, 
or  better  informs  the  member  about  the 
bonus. 

B-2  Model  Clauses  for  Changes  in  Terms 
(§  707.5(a)) 

On  (date),  the  (type  of  fee)  will  increase  to 
$ _ . 

On  (date),  the  [dividend/interest]  rate  on 

your  account  will  decrease  to _ %,  with 

an  annual  percentage  yield  (APY)  of 
_ %. 

On  (date),  the  [minimum  daily  balance/ 
average  daily  balance]  required  to  avoid 
imposition  of  a  fee  will  increase  to 
$ _ 


Note:  These  examples  apply  to  the  more 
common  changes  necessitating  a  change  in 
terms  notice.  However,  any  change, 
amendment  or  modihcation  reducing  the 
APY  or  adversely  affecting  the  members 
holding  such  accounts  must  be  disclosed.  For 
such  changes  not  contemplated  by  the  model 
clauses,  the  Board  recommends  the  use  of  as 
simple  language  as  possible  to  convey  the 
change,  along  with  cross-referencing  to  the 
particular  sections  or  paragraph  numbers  of 
the  account  opening  disclosures,  when  to  do 
so 

will  assist  members  in  reviewing  wd 
understanding  the  change. 

B-3  Model  Clauses  for  Pre-Maturity 
Notices  for  Term  Share  Accounts  (§  707.5(l>- 
d)) 

(a)  Maturity  Date 

Your  term  share  account  will  mature  on 


(b)  Nonrenewal 

Unless  your  term  share  account  is 
renewed,  it  will  not  accrue  further 
[dividends/interest]  after  the  maturity  date. 

(c)  Rate  Information 

The  [dividend/interest]  rate  and  annual 
percentage  yield  that  will  apply  to  your  term 
share  account  if  it  is  renewed  have  not  yet 
been  determined.  That  information  will  be 

available  on _ .  After  that  date,  you 

may  call  the  credit  union  during  regular 
business  hours  at  (telephone  number)  to  find 
out  the  [dividend/interest]  rate  and  annual 
percentage  yield  (APY)  that  will  apply  to 
your  term  share  account  if  it  is  renewed. 

Note:  Pre-maturity  notices  should  follow 
the  requirements  of  §  707.5(b-d)  as  closely  as 
possible.  Care  should  be  taken  to  explain  any 
grace  periods  used.  See  discussion  of  use  of 
alternative  timing  in  supplementary 
information  to  §  707.2(o)  and  §  707.5(b-d). 

B-4  Sample  Form  (Signature  Card/ 
Application  for  Membership) 

Application  for  Membership/Account 
Signature  Card 

ACCOUNT  NUMBER  - 


(last  name)  (first  name)  (middle  name) 


(street  address)  (apartment  number) 


(city)  (state)  (zip  code) 


(home  telephone  number)  (business 
telephone  number) 


(Social  Security  #  or  TIN)  (date  of  birth) 


(mother’s  maiden  name)  (employer, 
occupation) 

I  hereby  make  application  for  membership 
in  and  agree  to  conform  to  the  Bylaws,  as 

amended,  of _ ^Credit  Union  (the 

“Credit  Union”).  I  certify  that:  I  am  within 
the  field  of  membership  of  this  Credit  Union; 
the  information  provided  on  this  application 
is  true  and  correct;  and  my  signature  on  this 
card  applies  to  all  accounts  imder  my  name 
at  this  Credit  Union.  I  also  agree  to  be  bound 


to  the  terms  and  conditions  of  any  account 
that  I  have  in  the  Credit  Union  now  or  in  the 
future. 


(signature  of  applicant) 

This  application  approved _ (date) 

by  the  (Check  one) 

(  )  Board  (  )  Exec.  Committee 
(  )  Membership  Officer 

Signed:  - 

(Secretary;  Exec.  Cmte.  Member,  or 
Membership  Officer) 

Note:  This  form  is  modeled  on  NCUA  Form 
FCU  150,  Application  for  Membership,  as 
discussed  in  the  Accounting  Manual  for 
FCUs,  §§  5030.1,  5150.3.  It  is  noted  that  other 
information  can  also  be  requested  on  the 
signature  card,  as  long  as  it  is  in  accordance 
with  federal  and  state  laws.  For  example, 
information  identifying  the  member,  such  as 
a  state  driver’s  license  number,  could  be 
added.  The  types  of  accounts  that  the 
signature  applies  to  could  be  specified. 
Furthermore,  the  Board  notes  that  this  card 
contains  much  identification  information 
that  may  not  be  necessary  for  ail  credit 
unions;  common  sense  should  guide  credit 
union  boards  of  directors  in  designing  their 
applications  for  membership/signature  cards 
However,  the  Board  believes  that  the 
information  solicited  on  this  form  is 
reasonable  and  prudent  for  many  credit 
unions.  Payable  on  death  designations,  joint 
account  language  required  under  state  law, 
life  savings  beneficiary  designations,  and 
other  like  variations  and  designations  may  be 
added  to  the  card  if  so  desired.  The  proposed 
signature  card/  application  for  membership 
form  contained  taxpayer  certification 
language.  One  commenter  noted  that  the  IRS 
may  always  change  its  requirements  in  this 
area,  which  are  beyond  the  authority  of  the 
Board.  Therefore,  the  Board  has  deleted 
reference  to  the  IRS  taxpayer  certification 
required  by  26  USC  3406,  but  notes  that  such 
certification  must  be  made  in  accordance 
with  applicable  law  and  IRS  rules.  The 
information  may  be  included  on  the  front 
and  back  of  a  standard  size  signature  card,  or 
on  the  front  of  a  large  size  signature  card. 
However,  no  account  terms  may  be  included 
on  a  signature  card  unless  a  copy  of  the 
signature  card  is  provided  to  the  member  at 
the  time  of  account  opening.  The  Board 
recommends  that  credit  unions  refrain  from 
this  practice,  and  instead  use  standard 
account  disclosures.  One  reason  for  this  is 
that  if  laws,  regulations  or  credit  union 
policies  change,  discrepancies  may  result 
between  them  and  the  earlier  signature  card 
terms.  Given  the  longevity  of  credit  union 
membership,  signature  cards  may  well  be  in 
use  for  up  to  or  over  a  century.  In  addition, 
as  signature  cards  are  relatively  small,  they 
probably  will  not  contain  enough  space  to  . 
make  all  desired  and  required  disclosures. 
Fragmentation  of  terms,  some  on  signature 
cards,  some  on  separate  disclosures,  could 
easily  lead  to  member  confusion.  As  terms 
are  usually  construed  against  the  drafter, 
credit  unions  should  be  very  careful  in  their 
use  of  account  terms  and  conditions  varying 
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from  those  provided  as  model  clauses  and 
sample  forms  in  this  appendix. 

B-S  Sample  Form  (Term  Share  (Certificete) 
Account) 

Term  Share  Certificate 


Date  Issued 


Accoimt  Number 


Certifipate  Number 

Social  Security  Number  * 

This  is  to  certify  that  (name(s)) 

_ [is/  are]  the  owner(s)  of  a 

term  share  certificate  account  in  the 

_ Credit  Union  (the  "Credit  Union") 

in  the  amount  of _ Dollars 

($ _ ).  This  term  share  certificate 

account  may  be  redeemed  on  (maturity  date) 

_ only  upon  presentation  of  the 

certificate  to  the  Credit  Union.  The  dividend 

rate  of  this  certificate  account  is _ with 

an  aimual  percentage  yield  of _ %.  The 

annual  percentage  yield  and  dividend  rate 
assume  that  dividends  are  to  be  (check  one] 

(  )  added  to  principal/(  )  paid  to  regular 

share  account  number _ /  (  ) 

mailed  to  owner(s).  This  account  is  subject  to 
all  terms  and  conditicms  stated  in  the  Term 
Share  Certificate  Account  Disclosures,  as 
they  may  be  amended  from  time  to  time,  and 
incorporates  the  same  by  reference  into  this 
agreement 


Authorized  signature 


Authorized  signature 

Note:  This  form  is  modeled  on  NCUA  Form 
FCU 107SCP,  Credit  Union  Share  Certificate, 
as  discussed  in  the  Accounting  Manual  for 
FCUs,  §§  5030.1,  5150.6.  It  is  simplified  to 
reflect  the  term  share  (certificate]  accoimt 
agreement,  the  parties  involved,  the  maturity 
term  and  the  annual  percentage  yield  and 
dividend  rate.  All  other  terms  are 
incorporated  by  reference.  This  should  allow 
the  c^it  union  maximum  flexibility  in 
foshioning  certificate,  and  other  term  share 
account,  products.  If  a  credit  union  so 
desired,  other  terms  and  conditions  could  be 
incorporated  Into  the  term  share  certificate 
itself,  as  long  as  a  copy  is  presented  to  the 
member  at  the  account  opening.  Care  should 
also  be  taken  to  ensure  that  the  term  share 
certificate  format  addresses  any  necessary 
state  law  concerns.  As  the  FRB's  Regulation 
D  on  reserve  requirements  permits  all  term 
share  accounts  to  be  represented  by  a 
transferable  or  nontransferable,  or  a 
negotiable  or  normegotiable,  certificate, 
instrument,  passbook,  statement  or 
otherwise,  and  still  be  considered  a  “time 
deposit",  the  Board  has  made  no  entry  on 
this  sample  form  regarding  such  terms, 
leaving  ^e  decision  instead  to  each  credit 
union's  board  of  directors.  12  (TR 
202.4(c)(2). 

B-6  Sample  Form  (Regular  Share  Account 
Discloaures) 


Regular  Share  Account  Disclosures 

1.  Rate  information.  As  of  Ajxil  1, 1995, 
the  dividend  rate  was  5.00%  and  the  armual 
percentage  yield  (APY)  was  5.13%  on  your 
regular  share  account  In  addition,  the  credit 
union  estimates  a  prospective  dividend  rate 
of  5.25%  and  a  prospe^ve  APY  of  5.39%  on 
your  share  account  for  this  dividend  period 
on  your  share  account 

2.  Compounding  and  crediting.  Dividends 
will  be  compounded  daily  and  will  be 
credited  quarterly.  For  this  account  type,  the 
dividend  period  is  quarterly,  for  example,  the 
beginning  date  of  the  first  dividend  period  of 
the  calendar  year  is  January  1  and  the  ending 
date  of  such  dividend  period  is  March  31.  All 
other  dividend  periods  follow  this  same 
pattern  of  dates.  The  dividend  declaration 
date  follows  the  ending  date  of  a  dividend 
period,  and  for  the  example  is  April  1.  If  you 
close  your  regular  share  account  before 
dividends  are  credited,  you  will  not  receive 
accrued  dividends. 

3.  Minimum  balance  requirements.  The 
minimum  balance  to  open  this  account  is  the 
purchase  of  a  $5  share  in  the  Credit  Union. 
You  must  maintain  a  minimum  daily  balance 
of  $500  in  your  account  to  avoid  a  service 
fee.  If,  during  any  day  during  a  quarter,  your 
account  balance  Galls  below  the  required 
minimum  daily  balance,  3mur  account  will  be 
subject  to  a  seivice  foe  of  $5  fcMr  that  quarter. 

4.  Balance  computation  method.  Dividends 
are  calculated  by  the  daily  balance  method 
which  applies  a  daily  periodic  rate  to  the 
principal  in  your  accoimt  each  day. 

5.  Accrual  of  dividends.  Dividends  will 
begin  to  accrue  on  the  business  day  you 
deposit  noncash  items  (e.g.,  checks)  to  your 
account 

6.  Fees  and  charges.  The  following  fees 
and  charges  may  be  assessed  against  your 
account. 

a.  Statement  copies — $5.00  per  statement. 

b.  Account  inquiries — $3.00  per  inquiry. 

c.  Dormant  account  fee— $10.00  per  month. 

d.  Wire  transfers — $8.00  per  transfer. 

e.  Minimum  balance  violation — $5.00  per 
day. 

f.  Share  transfer — $1.00  per  transfer. 

g.  Excessive  share  withdrawals  $1.00  per 
item. 

7.  Transaction  limitations.  During  any 
statement  period,  you  may  not  make  more 
than  six  withdrawids  or  transfers  to  another 
credit  union  account  of  yours  or  to  a  third 
party  by  means  of  a  preauthorized  or 
automatic  transfer  or  telephonic  order  or 
instruction.  No  more  than  three  of  the  six 
transfers  may  be  made  by  check,  draft,  debit 
card,  if  applicable,  or  similar  order  to  a  third 
party.  If  you  exceed  the  transfer  limitations 
set  fwth  above  in  any  statement  period,  your 
account  will  be  subject  to  closure  by  the 
credit  union  ot  to  a  fee  of  $1.00  per  item. 

8.  Nature  of  dividends.  Dividends  are  paid 
from  current  income  and  available  earnings, 
after  required  transfers  to  reserves  at  the  end 
of  a  dividend  period. 

9.  Bylaw  Requirements.  A  member  who 
fails  to  complete  payment  of  one  share 

within _ of  his  admission  to 

membership,  cw  within _ from  the 

increase  in  the  par  value  in  shares,  (»  a 
membw  who  reduces  hit  share  balance 
below  the  par  value  of  one  share  and  does 


not  increese  the  balance  to  at  least  the  par 

value  of  one  share  within _ of  the 

reduction  may  be  terminated  firom 
membership  at  the  end  of  a  dividend  period. 
(All  blanks  should  be  filled  with  time  chosen 
by  credit  union  board  of  directors,  but  must 
be  at  least  6  months.]  Shares  may  be 
transferred  only  from  one  member  to  another, 
by  written  instrument  in  such  form  as  the 
C^dit  Union  may  prescribe.  The  Credit 
Union  reserves  the  right,  at  any  time,  to 
require  mmnbers  to  give,  in  writing,  not  more 
than  60  days  notice  of  intention  to  withdraw 
the  whole  or  any  part  of  the  amounts  so  paid 
in  by  them.  No  member  may  withdraw 
shareholdings  that  are  pledged  as  required  on 
security  on  loans  without  the  written 
approv^  of  the  credit  committee  or  a  loan 
officer,  except  to  the  extent  that  such  shares 
exceed  the  member’s  total  primary  and 
contingent  liability  to  the  Credit  Union.  No 
membOT  may  nvithdraw  any  shareholdings 
below  the  amount  of  his/her  primary  or 
contingent  liability  to  the  Cr^t  Union  if  he/ 
she  is  delinquent  as  a  borrower,  or  if 
borrowers  fi»  whom  he/she  is  comaker, 
endorser,  or  guarantor  are  delinquent, 
without  the  written  approval  of  the  credit 
committee  or  loan  of^er. 

10.  Par  value  of  shares;  Dividend  period. 
The  par  value  of  a  regular  share  in  this  Credit 
Union  is  $5.  The  dividend  period  of  the 
Credit  Union  is  quarterly. 

11.  National  Oedit  Union  Share  Insurance 
Fund.  Member  accounts  in  this  Credit  Union 
are  federally  insured  by  the  National  Credit 
Union  Share  Insurance  Fund. 

12.  Other  Terms  and  Conditions.  [In  this 
item,  which  may  be  titled  or  subdivided  in 
any  maimer  by  each  credit  union,  NCUA 
suggests  that  &e  following  issues  be  covered 
or  handled:  Statutory  lien  or  setoff;  expenses 
(garnishments  and  bankruptcy  orders  and 
holds  on  account);  joint  ownership  accounts; 
trust  accounts;  payable-on-death  accounts; 
retirement  accounts;  Uniform  Transfer  to 
Minor  Act  accounts;  sole  proprietorship 
accounts;  escrow  and  custodial  accounts; 
corporation  accounts;  not-for-profit 
corporation  accounts;  voluntary  association 
accounts;  partnership  accounts;  public  unit 
accounts;  powers  of  attorney  (guvdianship 
orders);  tax  disclosures  and  certifications; 
Uniform  Omimercial  Cfode  variances; 
amendments;  reliance  on  signature  card; 
change  of  address;  incorporations  of  other 
documents  by  reference,  such  as  expedited 
funds  availability  policies,  service  charges 
schedules  or  electronic  banking  disclosures; 
ability  to  suspend  services;  and  operational 
matters  (stc^  payment  orders — verbal  and 
written,  satisfectory  identification,  refusal  of 
deposits  not  in  proper  form,  wire  transfers, 
stale  check  deposits,  availability  of  pmiodic 
statements  or  passbook  feature.)] 

Note:  This  form  is  modeled  on  the  share 
account  disclosures  in  the  Accounting 
Manual  for  FCUs,  S  5150.7.  The  disclosures 
are  fw  a  variable-rate,  daily  balance  method 
dividend  calculation  regular  share  account  in 
an  FCU  with  a  $500  minimum  balance  to 
avoid  service  fees.  For  the  example,  the 
account  was  opened  on  May  1, 1995.  Other 
terms  are  self-explanatcny.  The  dividend  rate 
paid  and  annual  percentage  yield  disclosures 
will  reflect  the  prospective  dividend  rate  for 
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a  given  dividend  period.  Item  nos.  1-S  reflect 
standard  TISA  and  part  707  disclosures 
discussed  in  sections  B~1  through  B-3  of  this 
appendix.  Note  that  U  the  credit  union  limits 
|]^  maximum  mnount  of  shares  which  may 
be  held  by  one  member  under  NCUA 
Standbpd  FCU  Bylawn,  Art.  HI,  section  2,  that 
this  should  be  stated  in  item  no.  7. 
transaction  limitations.  Item  no.  9  reflects 
variois  terms  provided  in  Art.  m,  sections  3- 
6  of  the  NCUA  Stamdard  PCU  Byiawn.  If  this 
were  a  passbook  account,  then  die 
requiraments  of  Art.  FV,  Receipting  for 
Mraey — Passbooks,  in  the  N(^A  Standard 
FCU  Bylaws  would  alsoibe  inclnded  in  item 
no.  9.  Item  na  10  reflects  the  par  value 
amount  of  regulw  shares  in  a  foderal  credit 
union,  pursuant  to  section  117  of  the  FCU 
Act,  12  U.S.C  117,  and  Art.  XIV,  section  3 
of  the  NCUA  Standard  FCU  Bylaws.  It  also 
states  the  dividend  period  ot  the  credit 
union,  which  is  set  by  the  board  of  directors. 
Item  no.  11  addresses  the  requirements  of  12 
CFR  part  740.  Nonfederally  insured  credit 
unions  (NlCUsl  would  ba  expected  to 
disclose  information  required  by  section  151 
of  the  Federal  Deposit  Insurmice  Corporation 
Improvemeut  Act  of  ISOl.  12  USC  18311.  By 
December  19, 1992,  all  NICUs  were  required 
to  include  conspicuously  on  all  periodic 
statements  of  account,  signature  cards, 
passbooks,  share  certihcates  and  other 
similar  instruments  of  deposit  and  in  all 
advertising  a  notice  that  the  credit  imion  is 
not  federally  insured.  Additional  disclosures 
win  be  required  of  NICUs  by  Jime  19, 1994. 
Item  na  12  is  inserted  to  ensure  that  credit 
unions  add  other  acconnt  terms  and 
conditions  not  covered  by  the  proposed 
regulation.  These  sorts  of  terms  are 
contemplated  by  proposed  §  707.3{bl. 
requiring  that  the  disclosures  reflect  the 
terms  of  the  legal  obligation  between  the 
member  and  the  credit  union.  This  list  is  not 
meant  to  be  exhaustive,  but  to  give  a  gen^l 
idea  of  other  topics  often  covered  in  share 
account  contracts.  Item  na  12  is  not 
expressly  required  by  either  TISA  or  part 
707,  but  any  of  these  terms  diat  are  disclosed 
must  be  accurate  and  not  misleading.  Also 
the  Board  stron^y  recommends  that  such 
terms  are  included  in  account  opening 
disclosures  to  inform  the  membership  and  to 
clearly  set  forth  the  legal  relationship 
between  the  members  and  their  credit  union, 

B-7  Sample  Form  (Share  Draft  Account 
Disclosures) 

Share  Draft  Account  Disclosures 

1.  Bate  information.  As  of  lamiary  1. 199S. 
the  dividend  rate  was  3.00%  and  t^  annual 
percentage  yield  (APY)  was  3.04%  on  your 
share  accoiuit  In  addition,  the  prospective 
dividend  rate  on  ycnir  accoimt  is  3.15%  with 
a  prospective  aimual  percentage  yield  (APY) 
of  3.20%  for  the  currai^  dividend  period. 

The  dividend  rate  and  APY  may  change 
every  dividend  period  as  determined  by  the 
credit  union  board  of  directors. 

2.  Compounding  and  crediting.  Dividends 
will  be  compound^  monthly  and  will  be 
credited  monthly.  For  this  account  type,  the 
dividend  period  is  monthly,  for  example,  the 
beginning  date  the  first  dividend  period  of 
the  calendar  year  is  January  1  and  the  ending 
date  of  such  dividend  pan^  is  January  31. 


All  other  dividend  periods  follow  this  mne 
pattern  of  dates.  The  dividend  declaration 
date  follows  the  ending  date  of  a  dividend 
pieriod.  and  far  the  example  ^love  la 
February  1.  If  you  close  your  shore  draft 
account  before  dividendis  are  credited,  you 
will  not  receive  accrued  (fividends. 

X  No  Minimum  balance  lequirmnents 
apply  to  this  account. 

4.  Balance  computation  method.  Dividends 
are  calculated  by  the  average  daily  balance 
method  which  applies  a  pwiodic  rate  to  the 
average  daily  balance  in  the  account  far  the 
period.  The  average  daily  balance  is 
calculated  by  adding  the  balance  in  the 
account  for  each  day  of  the  period  and 
dividing  that  figure  by  the  number  of  da3rs  in 
the  period. 

5.  Accraet  of  dividends.  Dividends  will 
begin  to  accrue  no  later  than  the  business  day 
we  receive  provisional  credit  for  tire 
placement  of  noncash  items  (e.g.  checks]  to 
your  accoimt. 

6.  Fees  and  (dteagps.  The  following  fees 
and  charges  may  be  assessed  against  3mur 
acconnt. 

a.  Statement  copies — $5.00  per  statement. 

b.  Account  inquiries — ^$3.00  per  inquiry. 

c.  Dormant  account  fee — $10.00  per  month. 

d.  Wire  transfers — $8.00  per  transfer. 

e.  Overdrafls/Retumed  Items — $5.00  per 
draft. 

f.  Share  transfer — $1.00  per  transfer. 

g.  Excessive  share  withdrawals — $1.00  per 
item. 

h.  Certified  checks-rSS.OO  per  check. 

i.  Stop  Payment  Order — $5.30  per  order. 

j.  Ch^  Printing  Fee — $12.00  per  200 
checks  (varies  depending  on  styfe  of  check 
ordered). 

7.  No  transaction  limitations  apply  to  this 
account. 

8.  Nature  of  dividends.  Dividends  are  paid 
from  current  income  and  available  earnings, 
after  required  transfers  to  reserves  at  the  end 
of  a  dividend  period. 

9.  Bylaw  Reipiirmnents.  A  member  who 
fails  to  complete  payment  of  one  share 

within _ of  his  admission  to 

membership,  or  within _ frcan  the 

increase  in  the  par  value  in  shares,  or  a 
member  who  isducM  his  share  balance 
below  the  par  value  of  one  share  and  does 
not  increase  the  balance  to  at  least  the  par 

value  of  one  share  within _ of  the 

reduction  may  be  terminated  from 
membership  at  the  end  of  a  dividend  period. 
[All  blanks  should  be  fiUed  with  time  chosen 
by  credit  union  board  of  direetora,  but  must 
be  at  least  6  months.)  Shares  may  be 
transferred  only  from  one  member  to  another, 
by  written  instrument  in  such  form  as  the 
Q»dit  Unimi  may  prescribe.  The  Credit 
Union  reswves  the  right,  at  any  time,  to 
require  members  to  give,  in  writing,  not  more 
than  60  days  notice  of  mtentkm  to  withdraw 
the  whole  or  any  pert  of  the  amounts  so  paid 
in  by  them.  Shares  paid  in  under  an 
accumulated  payroll  deductiaa  pin  may  not 
be  withdrawn  until  credited  to  a  member’s 
account.  No  member  may  withdraw 
shareholdings  that  are  pledged  as  required  cm 
securi^  on  loans  without  tte  written 
approval  of  the  credit  committee  or  a  loan 
officer,  except  to  the  extent  that  such  shares 
exceed  the  member’s  total  priniary  and 


continent  litfoility  to  the  Credit  Unkm.  No 
member  mey  withdraw  any  shareholdings 
below  the  amount  of  his/hw  primary  or 
contingent  liability  to  the  Credit  Union  if  be/ 
she  is  ^linqnent  as  a  borrower,  or  if 
borrowers  for  whom  he/she  is  comaker, 
endorser,  m  guarantor  are  delinquent, 
without  the  written  approval  of  the  credit 
committee  or  loan  officw. 

10.  For  value  of  shares:  Dividend  period. 

The  par  value  of  a  regular  share  in  this  Credit 
Union  is  $5.  Tbs  dividend  period  of  the 
Credit  Union  is  monthly,  beginning  on  tbe 
first  of  a  month  and  ending  on  the  last  day 
of  the  month. 

11.  National  Credit  Union  Share  Insurance 
Fund.  Member  accounts  in  this  Credit  Union 
are  federally  insurad  by  the  National  Credit 
Union  Share  Insurance  Fund. 

12.  Other  Terms  and  Conditions.  [See 
section  B-6,  item  12,  of  this  appenchx]. 

Note:  This  fonn  is  modeled  on  the  share 
account  disclosures  in  the  Accounting 
Manual  forFCUs,  §5150.7.  The  disclosures 
are  for  a  variable-rate,  average  daily  balance 
method  dividend  calculation  share  draft 
account  in  an  FCU  with  no  minimum  balance 
requirement  For  purposes  of  this  example, 
the  account  was  opened  on  January  15, 1995. 
The  Credit  Union  has  monthly  dividend 
periods.  Other  terms  are  self-explanafory. 

The  dividend  rate  paid  and  annual 
percentage  yield  disclosures  will  reflect  the 
prospective  dividend  rate  fora  given 
dividend  period.  The  disclosures  are  very 
similar  to  the  ones  in  section  B-6  of 
appendix  B,  except  for  the  rollback  and  par 
value  disclosures,  which  have  been  removed 
foam  the  final  rule  and  appendices. 

B-8  Sample  Form  (Money  Market  Share 
Account  Disclosures) 

Money  Market  Share  Account  Disclosures 

1.  Bate  information.  As  of  January  1, 1995, 
if  your  average  daily  balance  was  $500  or 
more,  the  dividend  rate  paid  on  the  entire 
balance  in  your  account  was  4.75%,  with  an 
annual  percentage  yield  (APY)  of  4.85%.  If 
your  average  daily  balance  is  $500  or  more, 
a  prospective  dividend  rate  of  4.95%  will  be 
paid  on  the  entire  balance  in  your  accoimt 
with  a  prospective  APY  of  5.00%  for  this 
dividend  period  on  your  account  The 
dividend  rate  and  APY  may  change  every 
dividend  period  as  determined  by  the  credit 
union  board  of  directms. 

2.  Compounding  and  crediting.  Dividends 
will  be  compounded  monthly  and  will  be 
credited  quarterly.  If  you  close  your  share 
money  market  account  before  (fividends  are 
credited,  you  will  not  receive  accrued 
dividends. 

3.  Minimum  balance  requirements.  The 
minimnm  balance  reipiired  to  open  this 
ac(X)unt  is  $500.  You  must  maintain  a 
minimnm  ciaily  balance  of  $500  in  your 
account  to  avoid  a  service  foe.  If,  during  any 
(time  period),  your  acconnt  fells  below  the 
required  minimum  daily  balance,  your 
account  will  be  subject  to  a  service  fee  of  $5 
far  that  (time  period). 

4.  Balance  cortjpatatiott  method.  Dividends 
are  calculated  by  the  average  daily  balance 
medtod  which  applies  a  pieriodic  rate  to  the 
average  daily  balance  in  ycnir  atxount  far  the 
period.  Tbe  average  daily  balance  is 
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calculated  by  adding  the  principal  in  the 
account  for  each  day  of  the  period  and 
dividing  that  figure  by  the  number  of  days  in 
the  period. 

5.  Accrual  of  dividends.  Dividends  will 
begin  to  accrue  on  the  business  day  you 
deposit  noncash  items  (e.g.,  checks)  to  your 
account. 

6.  Fees  and  charges.  The  following  fees 
and  charges  may  be  assessed  against  your 
account. 

a.  Statement  copies — $5.00  per  statement. 

b.  Account  inquiries — $3.00  per  inquiry. 

c.  Dormant  account  fee — $10.00  per  month. 

d.  Wire  transfers — $8.00  per  transfer. 

e.  Minimum  balance  violation — $5.00  per 
day. 

f.  Share  transfer — $1.00  per  transfer. 

g.  Excessive  share  withdrawals — $1.00  per 
item. 

h.  Certified  checks  $5.00  per  check. 

i.  Stop  Payment  Order  $5.00  per  order. 

j.  Chc^  printing  Fee — $12.00  per  200 
checks  (varies  depending  on  style  of  check 
ordered). 

7.  Transaction  limitations.  During  any 
statement  period,  you  may  not  make  more 
than  six  withdrawals  or  transfers  to  another 
credit  union  account  of  yours  or  to  a  third 
party  by  means  of  a  preauthorized  or 
automatic  transfer  or  telephonic  order  or 
instruction.  No  more  than  three  of  the  six 
transfers  may  be  made  by  check,  draft,  debit 
card,  if  applicable,  or  similar  order  to  a  third 
party.  If  you  exceed  the  transfer  limitations 
set  forth  above  in  any  statement  period,  your 
account  will  be  subject  to  closure  by  the 
credit  union  or  to  a  fee  of  $1.00  per  item. 

8.  Nature  of  dividends.  Dividends  are  paid 
from  current  income  and  available  earnings, 
after  required  transfers  to  reserves  at  the  end 
of  a  dividend  period. 

9.  Bylaw  Requirements.  [This  section 
should  reflect  any  requirements  concerning 
share  accounts  in  the  FISCU’s  bylaws  or 
charter.) 

10.  Par  value  of  shares;  Dividend  period. 
The  par  value  of  a  regular  share  in  this  Credit 
Union  is  $50.  The  dividend  period  of  the 
Credit  Union  is  monthly,  beginning  on  the 
first  of  a  month  and  ending  on  the  last  day 
of  the  month. 

11.  National  Credit  Union  Share  Insurance 
Fund.  Member  accounts  in  this  Credit  Union 
are  federally  insured  by  the  National  Credit 
Union  Share  Insurance  Fund. 

12.  Other  Terms  and  Conditions.  [See 
section  B-6,  item  12,  of  this  appendix.) 

Note:  This  form  is  modeled  on  the  share 
account  disclosures  in  the  Accounting 
Manual  for  FCUs,  $  5150.7  and  on  the  share 
draft  account  disclosures  in  section  B-7  of 
this  appendix.  The  disclosures  are  for  a 
variable-rate,  tiered-rate  (method  A.  option 
1).  average  daily  balance  method  dividend 
calculation,  money  market  share  account  in 
a  FISCU  with  a  $500  minimum  balance  to 
open  the  account  and  to  avoid  service  fees. 
For  purposes  of  this  example,  the  accoimt 
was  opened  on  January  29, 1995.  Other  terms 
are  self-explanatory.  The  dividend  rate  paid 
and  annual  percentage  yield  disclosures  will 
reflect  the  prospective  ^vidend  rate  for  a 
given  dividend  period.  Note  that  the  contents 
of  Item  9,  Bylaw  requirements,  must  be 
tailored  to  the  specific  bylaws  of  a  FISCU  or 


NICU.  Also  note  the  high  par  value  amount 
in  Item  10. 

B-9  Sample  Form  (Term  Share  (Certificate) 
Accoimt  Disclosures) 

Term  Share  (Certificate)  Account  Disclosures 

1.  Rate  information.  [Repeat  rates  disclosed 
on  fece  of  term  share  certificate,  see  B-5, 
Sample  Form  (Term  Share  (Certificate) 
Account.) 

2.  Compounding  and  crediting.  Dividends 
will  be  compounded  monthly  and  will  be 
credited  annually.  If  you  close  your 
certificate  account  before  dividends  are 
credited,  you  will  not  receive  accrued 
dividends. 

3.  Minimum  balance  requirements.  The 
minium  balance  required  to  open  this 
account  is  $500. 

4.  Balance  computation  method.  Dividends 
are  calculated  by  the  daily  balance  method, 
which  applies  a  daily  periodic  rate  to  the 
principal  in  your  account  each  day. 

5.  Accrual  of  dividends.  Dividends  will 
begin  to  accrue  on  the  business  day  you 
deposit  noncash  items  (e.g.,  checks)  to  your 
account 

6.  Fees  and  charges.  The  following  fees 
and  charges  may  be  assessed  against  your 
account 

a.  Statement  copies — $5.00  per  statement. 

b.  Accoimt  inquiries — $3.00  per  inquiry. 

c.  Share  transfer —  $1.00  per  transfer. 

7.  Transaction  limitations.  After  the 
account  is  opened,  you  may  not  make 
deposits  into  the  account  until  the  maturity 
date  stated  on  the  certificate. 

8.  Maturity  date.  Your  account  will  mature 
on  January  1, 1996. 

9.  Early  withdrawal  penalties.  We  may 
impose  a  penalty  if  you  withdraw  any  of  the 
funds  before  the  maturity  date.  The  penalty 
will  equal  three  moilths’  dividends  on  your 
deposit 

10.  Renewal  policies.  Your  certificate 
account  will  automatically  renew  at  maturity. 
You  will  have  a  grace  period  of  10  business 
days  after  the  maturity  date  to  withdraw  the 
funds  in  the  account  without  being  charged 
an  early  withdrawal  penalty. 

11.  Bonus.  You  will  receive  a  new  (insert 
brand  name)  toaster-oven  as  a  bonus  when 
you  open  the  account  a^er  December  31, 
1994,  and  before  June  30, 1995.  You  must 
maintain  your  entire  principal  on  deposit 
until  the  maturity  date  of  your  certificate 
account  to  obtainihe  bonus. 

12.  Nature  of  dividends.  Dividends  are 
paid  from  current  income  and  available 
earnings,  after  required  transfers  to  reserves 
at  the  end  of  a  dividend  period. 

13.  Bylaw  Requirements.  [This  section 
should  reflect  any  requirements  concerning 
share  accounts  in  the  FISCU’s  bylaws  or 
charter.) 

14.  Par  value  of  shares:  Dividend  period. 
The  par  value  of  a  regular  share  in  this  Credit 
Union  is  $25.  The  dividend  period  of  the 
Credit  Union  on  this  type  of  account  is 
annual,  beginning  on  the  date  the  account  is 
opened,  and  ending  on  the  stated  maturity 
date,  unless  renewed. 

15.  National  Credit  Union  Share  Insurance 
Fund.  Member  accounts  in  this  Credit  Union 
are  federally  insured  by  the  National  Credit 
Union  Share  Insurance  Fund. 


16.  Other  Terms  and  Conditions.  [See 
section  B-6,  item  12,  of  this  appendix.) 

Note:  Even  though  this  disclosure  if  for  an 
account  at  a  FISCU,  this  form  is  modeled  on 
the  share  account  disclosures  in  the 
Accounting  Manual  for  FCUs,  §5150.7  and 
upon  the  regular  share  account  disclosures  in 
section  B-6  of  this  appendix.  The  disclosures 
are  for  a  fixed-rate,  daily  balance  method 
dividend  calculation,  automatically  renewing 
term  share  certificate  account  in  a  FISCU 
with  a  $500  minimum  balance  to  open  the 
account  and  a  ten  day  grace  period.  For  the 
example,  the  account  is  opened  on  January 
1. 1995  and  matures  on  January  1, 1996. 
Other  terms  are  self-explanatory.  The 
dividend  rate  paid  and  annual  percentage 
yield  disclosures  reflect  the  contracted, 
prospective  dividend  rate  for  a  given 
dividend  period.  Note  the  special  disclosures 
for  term  share  certificate  accounts,  items  nos. 
8-10.  Note  also  the  bonus  disclosure,  item 
no.  11. 

B-10  Sample  Form  (Periodic  Statement) 
Periodic  Statement 


Member  Name 


Accoimt  Number 

[Transaction  account  activity  by  date.) 
(Average  daily  balance  of  $1,500  for  the 
month,  daily  compounding.) 

Your  account  earned  $6.72,  with  an  annual 
percentage  yield  earned  of  5.40%,  for  the 
statement  period  from  May  1  through  and 
including  May  31.  In  addition,  your  account 
earned  $15  in  extraordinary  dividends  for 
this  period.  Any  fees  assessed  against  your 
account  are  shown  in  the  body  of  the 
periodic  statement  and  are  identified  by  the 
code  at  the  bottom  margin  of  this  statement. 

Service  Charge  Codes 

SC-1  Stop  Payment  Order  Fee 

SC-2  Statement  Copy  Fee 

SC-3  Draft  Return  Fee 

SC-4  Transfer  from  Shares 

SC-S  Microfilm  Copy 

SC-6  Share  Draft  Printing  Fee 

SC-7  Dormant  Account  Fee 

SC-8  Wire  Transfer  Fee 

SC-9  Excessive  Share  Withdrawal  Fee 

SC-10  _ 

Other  Transactions 
D  Dividends 
EC  Error  Correction 
OR  Overdraft  Returned 
OL  Overdraft  Loan 
OS  Overdraft  Share  Transfer 
Note:  This  form  is  modeled  on  the  share 
draft  statement  of  account,  Form  FCU  107G- 
Sb,  in  the  Accounting  Manual  for  FCUs, 

§  5150.4.  All  information  is  self-explanatory. 
Codes  of  transactions  are  not  required,  but 
are  a  common  credit  union  practice.  The 
information  regarding  fees  could  also  be 
included  on  the  line  of  the  periodic 
statement  showing  when  the  fees  were 
debited  from  the  account.  Alternatively,  a 
credit  union  could  show  all  fees  debited 
against  the  account  for  the  statement  period 
in  a  special  area  of  the  periodic  statement. 
Clarity  to  the  member  of  the  required 
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information — annual  percentage  yield 
earned;  amount  of  dividends;  imposed 
and  length  of  period — is  the  important  goal. 
An  additional  disclosure  regarding  the  dollar 
value  of  any  extraordinary  dividends  earned 
must  be  added  to  those  statements  showing 
the  payment  of  such  extraordinary  dividends 
to  the  member. 

B-11  Samide  Form  (Rate  and  Fee 
Schedule) 

Hate  and  Fee  Schedule 

This  Rate  and  Fee  Schedule  for  all 
Accounts  sets  forth  certain  conditions,  rates, 
fees  and  charges  applicable  to  your  regular 
share,  share  draft,  and  money  market 

accounts  at  the _ Federal  Credit 

Union  as  of _ (insert  date  of 

delivery  to  member].  This  schedule  is 
incorporated  as  part  of  your  accoimt 

agreement  with  the _ Federal  Credit 

Union. 

Regular  Share 

Dividend  Rate  as  of  Last _ %, 

Dividend  Declaration  Date. 

Annual  Percentage  Yield  as  of _ %, 

Last  Dividend  Declaration  Date. 

Prospective  Dividend  Rate _ %. 

Prospective  Annual  Percentage _ %, 

Yield. 

Dividends  Compounded  (Annually, 
Semiannually,  Quarterly,  Monthly,  Weekly, 
Daily]. 

Dividends  Credited — At  close  of  a 
dividend  period. 

Dividend  Period  (Annually,  Semiannually, 
Quarterly,  Monthly,  Weekly,  Daily]. 

Minimum  Opening  Deposit  $5.00  par  value 
share. 

Minimum  Monthly  Balance  (None,  $ 
amount]. 

Share  Draft 

Dividend  Rate  as  of  Last _ %, 

Dividend  Declaration  Date. 

Annual  Percentage  Yield  as  of _ %, 

Last  Dividend  Declaration  Date. 

Prospective  Dividend  Rate _ %, 

Prospective  Annual  Percentage _ %, 

Yield. 

Dividends  Compounded  (Annually, 
Semiannually,  Quarterly,  Monthly,  Weekly, 
Daily]. 


Dividends  Credited — At  close  of  a' 
dividend  period. 

Dividend  Period  (Annually,  Semiannually, 
Quarterly,  Monthly,  Weekly,  Daily). 

Minimum  Opening  Deposit  (None,  S 
amount]. 

Minimum  Monthly  Balance  (None.  $ 
amount]. 

Money  Market 

Dividend  Rate  as  of  Last _ %. 

Dividend  Declaration  Date. 

Annual  Percentage  Yield  as  of _ %. 

Last  Dividend  Declaration  Date. 

Prospective  Dividend  Rate _ %. 

PT08p)ective  Annual  Percentage _ %, 

Yield. 

Dividends  Compounded  [Annually, 
Semiannually,  Quarterly,  Monthly,  Weekly, 
Daily]. 

Dividends  Credited — At  close  of  a 
dividend  period. 

Dividend  Period  (Annually,  Semiannually, 
Quarterly,  Monthly,  Weekly,  Daily]. 

Minimum  Opening  Deposit  [None,  $ 
amount]. 

Minimum  Monthly  Balance  [None,  S 
amount]. 

The  following  fees  may  be  assessed  in 
connection  with  your  accoimts: 

Fees  Applicable  to  All  Accounts 

Returned  item  fee — $ _ .00  per  item. 

Account  reconciliation  fee — $ _ .00  per 

hour. 

Statement  copies  fee — S _ .00  per 

statement. 

Certified  draft  fee — $  .00  per  draft. 

Wire  transfer  fee — $ _ .00  per  transfer. 

Account  inquiry  fee — $ _ .00  per  inquiry. 

Dormant  account  fee — $ _ .00  per  month. 

Minimum  balance  violation  fee — $ _ .00 

per  day. 

Share  transfer  fee — $ _ .00  per  transfer. 

Excessive  share  withdrawals  fee — _ .00 

per  item. 

Share  Draft  Account  Fees 

Monthly  service  fee — $  .00  per  month. 

Overdraft  transfers  fee — $  .00  per 

overdraft 

Drafts  returned  insufficient  funds  fee — 

$ _ ^.00  per  draft. 

Stop  payment  order  fee — $  .00  per 

order. 


Draft  copy  foe — $ _ .00  per  copy. 

Check  printing  fee — $ _ .00  per  200 

drafts. 

Money  Market  Share  Account  Pees 

Monthly  service  fee — $ _ .00  per  month. 

Check  printing  fee — $ _ .00  per  200 

drafts. 

Note:  This  illustration  is  for  use  of  an  FCU. 
The  information  provided  on  a  Rate  and  Fee 
Schedule  can  be  presented  in  any  format.  To 
ensure  that  it  is  a  part  of  the  account 
agreement,  if  used,  it  should  be  incorporated 
by  reference  into  the  appropriate  share 
account  disclosures.  The  figures  used  are 
illustrative  only,  except  for  the  overdraft 
transfer  fee  of  $1.00  per  overdraft  and  the 
excessive  share  transfer  fee  of  Sl.OO  per  item, 
which  are  set  in  the  NCUA  Standard  FCV 
Bylaws,  Art  III,  sections  4  and  5(f),  - 
respectively. 

PART  740— ADVERTISING 

4.  The  authority  citation  for  part  740 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1766, 1781, 1789  and 
4311. 

5.  Section  740.2  is  amended  by 
revising  the  first  sentence  to  read  as 
follows; 

S  740.2  Accuracy  of  advertising. 

No  insured  credit  imion  shall  use  any 
advertising  (which  includes  print  or 
broadcast  media,  displays  and  signs, 
stationery,  and  all  other  promotional 
material)  or  make  any  representation 
which  is  inaccurate  or  deceptive  in  any 
particular,  or  which  in  any  way 
misrepresents  its  services,  contracts,  or 
financial  condition,  or  which  violates 
the  requirements  of  §  707.8  of  this 
subchapter,  if  applicable.  *  •  • 

[FR  Doc.  93-23232  Filed  9-24-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

(FRL-4730-3] 

Protectloft  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  action  EPA  proposes 
regulations  to  ban  certain  nonessential 
products  containing  or  manufactured 
with  class  n  ozone-depleting  substances 
under  section  610(d)  of  the  Clean  Air 
Act.  as  amended.  This  action  is  being 
undertaken  by  EPA  in  order  to  clarify 
dehnitions  and  provide  exemptions,  as 
authorized  under  section  610(d).  The 
substances  affected  by  this  proposed 
rulemaking  include  certain 
hydrochlorofluorocarbons  (HCFCs). 
Today’s  action  will  facilitate 
implementation  of  the  statutory 
effective  date  of  this  ban  of  January  1, 
1994,  and  provides  guidance  and 
exceptions  to  the  ban  that  are  outlined 
in  the  statute. 

DATES:  EPA  will  hold  a  public  hearing 
on  this  action  on  October  12, 1993  at  9 
a.m.  The  contact  person  listed  below 
may  be  called  regarding  the  hearing. 
Written  comments  on  &is  action  must 
be  submitted  on  or  before  November  12, 
1993. 

ADDRESSES:  Comments  on  this  propKised 
rulemaking  should  be  submitted  in 
duplicate  to  the  attention  of  Air  Docket 
A-93-20,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-93- 
20  in  room  M-1500,  Waterside  Mall 
(Ground  Floor),  at  the  address  listed 
above.  Dockets  may  be  inspected  from 
8:30  a.m.  until  12  noon,  and  from  1:30 
p.m.  until  3  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials.  The  public 
hearing  will  be  held  at  501  3rd  Street, 
NW.,  Washington,  DC.  in  the  first  floor 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (620S-J).  401  M  Street 
SW.,  Washington,  DC  20460.  (202)  233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  bo  contacted  for  further 
information. 
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I.  Background 

A.  OwTview  of  the  Problem  of  Ozone 
Depletion 

The  stratospheric  ozone  layer  protects 
the  earth  ft-om  the  penetration  of 
harmful  ultraviolet  (UV-B)  radiation. 

On  the  basis  of  substantial  scientific 
evidence,  a  national  and  international 
consensus  exists  that  certain  man-made 
halocarbons,  including 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride,  and  methyl 
chloroform  (MCF),  must  be  restricted 
because  of  the  risk  of  depletion  of  the 
stratospheric  ozone  layer  through  the 
release  of  chlorine  and  bromine  (WMO/ 
UNEP  Science  Assessment).  To  the 
extent  depletion  occurs,  penetration  of 
UV-B  radiation  increases,  resulting  in 
potential  health  and  environmental 
harm  including  increased  incidence  of 
certain  skin  cancers  and  cataracts, 
suppression  of  the  immune  system, 
damage  to  plants  including  crops  and 
aquatic  organisms,  increased  formation 
of  ground-level  ozone  and  increased 
weathering  of  outdoor  plastics.  (See  53 
FR  30566  for  more  information  on  the 
effects  of  ozone  depletion.) 

The  original  theory  linking  CFCs  to 
ozone  depletion  was  first  proposed  in 
1974.  Since  then,  the  scientific 
community  has  made  considerable 
advances  in  measuring  and 
understanding  the  atmospheric 
processes  affecting  stratospheric  ozone 
science.  Repeatedly,  these  scientific 
advances  have  indicated  that  the  impact 
of  man-made  ozone-depleting 
substances  on  the  stratosphere  was  more 
severe  than  previously  thought  As 
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discussed  below,  the  U.S.  and  the 
international  community  have  adopted 
increasingly  stringent  policies  regarding 
the  manufacture  and  use  of  ozone- 
depleting  substances  in  response  to  this 
evolving  scientific  understanding. 

B.  Aerosol  Ban  in  1978 

Following  initial  concerns  raised  by 
research  scientists  Molina  and  Rowland 
in  1974  regarding  possible  ozone 
depletion  fi’om  CTCs,  EPA  and  the  Food 
and  Drug  Administration  (FDA)  acted 
on  March  17, 1978  (43  FR  11301;  43  FR 
11318)  to  ban  the  use  of  CFCs  as  aerosol 
propellants  in  all  but  “essential 
applications.”  During  the  mid-1970s, 
use  as  aerosol  propellants  constituted 
over  50  percent  of  total  CFG 
consumption  in  the  United  States.  The 
1978  ban  reduced  aerosol  use  of  CFCs 
in  this  covmtry  by  approximately  95 
percent,  eliminating  nearly  half  of  the 
total  U.S  consumption  of  these 
chemicals. 

Some  CFC  aerosol  products  were 
specifically  exempted  from  the  ban 
based  on  a  determination  of 
“essentiality.”  (See  reference  Essential 
Use  Determinations-Revised,  1978.) 
Other  pressurized  dispensers  containing 
CTCs  were  excluded  from  the  ban 
because  they  did  not  fit  the  narrow 
definition  of  “aerosol  propellant.” 

In  the  years  following  the  aerosol  ban, 
CFC  use  increased  significantly  in  the 
refrigeration,  foam  and  solvent-using 
industries.  By  1985,  CFC  use  in  the 
United  States  had  surpassed  pre-1974 
levels  and  represented  29  percent  of 
total  global  CFC  consumption. 

C.  Montreal  Protocol 

In  response  to  the  discovery  of  the 
ozone  hole  over  Antarctica  and  to 
growing  evidence  that  chlorine  and 
bromine  could  destroy  stratospheric 
ozone  on  a  global  basis,  many  members 
of  the  international  commvmity  came  to 
the  conclusion  that  an  international 
agreement  to  reduce  global  production 
of  ozone-depleting  substances  was 
needed.  Because  releases  of  CFCs  from 
all  areas  mix  in  the  atmosphere  to  afreet 
stratospheric  ozone  globally,  efforts  to 
reduce  emissions  from  specific  products 
by  only  a  few  nations  could  quickly  be 
offset  by  increases  in  emissions  from 
other  nations,  leaving  tfie  risks  to  the 
ozone  layer  unchanged.  EPA  evaluated 
the  risks  of  ozone  depletion  in 
Assessing  the  Risks  of  Trace  Gases  That 
Can  Modify  the  Stratosphere  (1987)  and 
concluded  that  an  international 
approach  was  necessary  to  effectively 
safeguard  the  ozone  layer. 

In  September  1987,  the  United  States 
and  22  other  coimtries  signed  the 
Montreal  Protocol  on  Substances  that 


Deplete  the  Ozone  Layer  (the  Protocol). 
As  originally  drafted,  the  Protocol  called 
for  production  and  consumption  of 
certain  CFCs  (CFC-11, 12, 113, 114, 115) 
and  halons  (Halon-1211, 1301  and 
-2402)  to  be  frozen  at  1986  levels 
beginning  July  1, 1989,  and  January  1, 
1992,  respectively,  and  for  the  CFCs  to 
be  reduced  to  50  percent  of  1986  levels 
by  1998.  To  date,  over  100  nations 
representing  approximately  95%  of  the 
world’s  production  capacity  for  CFCs 
and  halons  have  signed  the  Montreal 
Protocol.  EPA  promulgated  regulations 
implementing  the  requirements  of  the 
1987  Protocol  through  a  system  of 
tradeable  allowances.  EPA  apportioned 
the  allowances  to  producers  and 
importers  of  ozone-depleting  substances 
(controlled  substances)  based  on  their 
1986  level  of  production  and 
importation.  It  then  reduced  the 
allowances  for  the  controlled  substances 
according  to  the  schedule  specified  in 
the  Protocol.  (See  56  FR  49548 
(September  30, 1991)  for  a  more  detailed 
discussion  of  the  Protocol  and  EPA’s 
regulations  to  implement  the  phaseout 
of  ozone-depleting  substances.)  To 
monitor  industry’s  compliance  with  the 
production  and  consumption  limits, 

EPA  required  recordkeeping  and 
quarterly  reporting  and  conducted 
periodic  compliance  reviews  and 
inspections. 

D.  Excise  Tax 

As  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Internal 
Revenue  Code  of  Ozone-Depleting 
Substances,  section  506A  of  Public  Law 
101-239,  the  United  States  Congress 
levied  an  excise  tax  on  the  sale  of  CFCs 
and  other  chemicals  which  deplete  the 
ozone  layer,  with  specific  exemptions 
for  exports  and  recycling.  The  tax  went 
into  effect  on  January  1, 1990,  and 
increases  annually.  The  original  excise 
tax  was  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1991  to 
include  methyl  chloroform,  carbon 
tetrachloride  and  the  other  CFCs 
regulated  by  the  amended  Montreal 
Protocol  and  Title  VI  of  the  Clean  Air 
Act,  as  amended  in  1990.  The  Energy 
Policy  Act  of  1992,  section  1931  of 
Public  Law  102—486,  revised  and  further 
increased  the  excise  tax,  efrective 
January  1, 1993.  By  raising  the  cost  of 
virgin  controlled  substances,  the  tax  has 
created  an  additional  incentive  for 
industry  to  shift  out  of  these  substances 
and  increase  recycling  activities,  and  it 
has  encouraged  the  development  of  a 
market  for  alternative  chemicals  and 
processes. 


E.  London  Amendments  to  the  Montreal 
Protocol 

Under  Article  6  of  the  Montreal 
Protocol,  the  Parties  are  required  to 
assess  the  science,  economics  and 
alternative  technologies  related  to 
protection  of  the  ozone  layer  every  two 
years.  In  response  to  this  requirement, 
the  Parties  issued  their  first  scientific 
assessment  in  1989  (Scientific 
Assessment  of  Ozone  Depletion,  which 
has  been  placed  in  the  docket  for  this 
rulemaking.)  During  this  assessment, 
scientists  examined  the  data  from  land- 
based  monitoring  stations  and  the  total 
ozone  mapping  spectrometer  (TOMS) 
satellite  and  foimd  that  there  had  been 
global  ozone  depletion  over  the 
northern  hemisphere  as  well  as  over  the 
southern  hemisphere.  The  scientific 
assessment  also  reported  that  a  three  to 
five  percent  decreeise  in  stratospheric 
ozone  levels  had  occurred  between 
1969-1986  in  the  northern  hemisphere 
in  the  winter  months  that  could  not  be 
attributed  to  known  natiiral  processes. 

At  the  Second  Meeting  of  the  Protocol 
Parties,  held  in  London  on  June  29, 

1990,  the  Parties  responded  to  this  new 
evidence  by  tightening  the  restrictions 
placed  on  ^ese  chemicals.  The  Parties 
to  the  Protocol  passed  amendments  and 
adjustments  which  called  for  a  full 
phaseout  of  the  already  regulated  CFCs 
and  halons  by  2000,  a  phaseout  of 
carbon  tetrachloride  and  “other  CFCs” 
by  2000  and  a  phaseout  of  methyl 
chloroform  by  2004.  The  Parties  also 
passed  a  non-binding  resolution 
regarding  the  use  of 
hydrochlorofluorocarbons  (HCFCs)  as 
interim  substitutes  for  CFCs.  Partially 
halogenated  HCFCs  add  much  less 
chlorine  to  the  stratosphere  than  the 
fully  halogenated  CFC^,  but  still  pose  a 
significant  longer  term  threat  to  the 
ozone  layer.  (See  56  FR  2420  January  22, 
1991  for  more  information  on  the 
relative  effects  of  different  ozone- 
depleting  substances.) 

F.  Clean  Air  Act  Amendments  of  1990, 
Title  VI 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
signed  into  law.  The  requirements  in 
Title  VI  of  the  Clean  Air  Act  as  amended 
(the  Act)  include  phaseout  controls 
similar  to  those  in  the  London 
Amendments,  although  the  interim 
targets  are  more  stringent  and  the 
phaseout  date  of  methyl  chloroform  is 
earlier  (section  604).  Other  Title  VI 
provisions  require  EPA  to  promulgate 
additional  controls  pertaining  to  the 
protection  of  the  stratospheric  ozone. 
These  provisions  (1)  restrict  production 
and  consumption  of  HCFCs  (section 
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605):  (2)  restrict  the  uses  of  controlled 
ozone-depleting  substances,  including 
provisions  to  xrauce  amissions  of 
controlled  substances  to  the  "lowest 
achievable  level"  in  all  use  sectors 
(section  608);  (3)  require  the  recovery 
and  recycling  of  refrigerant  when 
servicing  motw  vehi^  air  conditioners 
(section  609);  (4)  ban  nonessential 
products  (section  610);  (5)  mandate 
warning  labels  (section  611);  (6) 
establiw  a  safe  alternatives  program 
(section  612);  and  (7)  require  revision  of 
federal  procurement  policies  to 
minimize  government  use  of  ozone- 
depleting  substances  (section  613).  EPA 
has  already  promulgated  r^ulations 
implementing  the  phaseout  provisions 
contained  in  section  604,of  the  Act  (57 
FR  33754),  the  motor  vehicle  air 
conditioner  recovery  and  recycling 
provisions  (57  FR  31241),  the  section 
608  recycli^  provisions  (58  FR  28660), 
the  section  610  ban  on  class  I 
nonessential  uses  (58  FR  4767),  and  the 
section  611  labeling  requirement  (58  FR 
8135).  EPA  is  currently  in  the  process  of 
promulgating  regulations  rinder  several 
other  sections  of  Title  VI. 

The  Act  divides  ozone-depleting 
chemicals  into  two  distinct  classes 
based  on  their  ability  to  destroy  ozone 
in  the  stratosphere.  Class  I  substances 
are  those  substances  listed  in  section 
602(a),  as  well  as  any  substance  that  the 
Administrator  finds  "causes  or 
contributes  significantly  to  harmful 
efiects  on  the  stratospheric  ozone 
layer."  In  addition,  the  Administrator  is 
to  add  any  substance  to  the  list  of  class 
I  substances  determined  to  have  an 
ozone  depletion  potential  (ODP)  of  0.2 
or  greater  (ozone  depletion  potential 
reflects  the  destructiveness  of  an  ozone- 
depleting  substance  relative  to  CFC-11). 
Class  I  substances  include  CFCs,  hedons, 
carbon  tetrachloride  and  methyl 
chloroform.  Class  n  substances  have 
ODPs  lower  than  0.2.  Class  n  consists 
exclusively  of  HCFCs  (see  listing  notice, 
January  22, 1991,  56  FR  2420).  EPA  is 
currently  evaluating  other  substances  to 
determine  whether  they  meet  the 
criteria  for  Class  I  or  Class  II  substances. 

One  of  the  provisicHis  of  the  Act  that 
complements  the  ban  on  nonessential 
products  is  the  Significant  New 
Alternatives  Program  (SNAP) 
established  under  section  612.  The 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  this  program  was  published  in  the 
Federal  Re^ster  on  May  12, 1994  (58 
FR  28094).  The  SNAP  program  has  been 
established  to  evaluate  the  overall 
effects  on  human  health  and  the 
environment  of  the  potential  substitutes 
for  ozone-depleting  substances.  Rules 
promulgated  under  SNAP  will  render  it 
unlaMrful  to  replace  an  ozone-depleting 


substance  with  a  substitute  diemical  or 
technology  that  may  present  adverse 
effects  to  human  health  and  the 
environment  if  the  Administrator 
determines  that  some  other  alternative 
is  commercially  available  and  that  this 
alternative  poses  a  lower  overall  threat 
to  human  health  and  the  environment. 
The  SNAP  program  is  a  powerful  tool 
for  ensuring  that  "acceptable" 
alternatives  are  developed. 

G.  Accelerated  Phaseout  of  Ozone- 
Depleting  Substances  • 

Based  on  new  scientific  evidence 
developed  since  the  passage  of  the 
Clean  Air  Act  Amendments  and  the 
issuance  of  implementing  regulations, 
the  international  community,  led  by  die 
United  States,  has  agreed  in  November 
of  1992,  to  accelerate  further  the 
phaseout  of  already  regulated  ozone- 
depleting  substances  and  control 
additional  substances  pursuant  to  this 
agreement.  Production  of  virtually  all 
class  I  substances  will  be  phased  out  in 
less  than  three  years  (by  J^uary  1, 

1996)  and  halons  will  ^  phased  out  by 
January  1, 1994.  EPA  published  a  Notice 
of  Proposed  Rulemaking  on  the 
accelerated  phaseout  in  the  Federal 
Register  on  March  18. 1993,  (56  FR 
15013)  that  sets  out  specific  phaseout 
schedules  for  ozone  depleters. 

EPA  believes  that  its  decision  in  this 
rulemaking  on  the  class  n  nonessential 
products  should  take  into  accoxint 
the  significantly  shortened  life  span  of 
ozone-depleting  substances  resulting 
from  the  accelerated  phaseout  and  the 
correspondingly  diminished  impact  a 
ban  on  the  sale  and  distribution  of 
certain  products  containing  or 
manufactured  with  class  n  substances 
would  be  expected  to  have.  Tlie 
following  section  describes  the  most 
recent  scientific  and  international 
developments  regarding  ozone 
depletion. 

1.  New  Scientific  Data  Regarding  Ozone 
Depletion 

Significant  scientific  advances  have 
occiirred  since  the  initial  Protocol 
assessments  in  1989.  Several  subsequent 
reports  since  that  time  have  indicated  a 
more  rapid  rate  of  ozone  depletion  than 
previotisly  believed.  The  most  recent 
Montreal  Protocol  Scientific 
Assessment,  issued  December  17, 1991, 
contains  infcmnation  from  ground-based 
monitoring  instruments,  as  well  as  from 
satellite  instruments,  from  the  years 
1979-1991.  The  data  indicate  significant 
decreases  in  total-column  ozone  have 
occurred  in  winter,  and  for  the  first 
time,  also  show  decreases  in  spring  and 
summer,  in  both  die  northern  and 
southern  hemispheres  at  middle  and 


high  latitudes.  The  data  further  show  no 
significant  depletion  has  occurred  in  the 
tropics.  TOMS  data  indicate  that  for  the 
period  1979  to  1991,  decreases  in  total 
ozone  at  45  d^rees  south  latitude 
ranged  between  4.4  percent  in  the  fall  to 
as  much  as  6.2  percent  in  the  summer, 
while  depletion  at  45  degrees  north 
latitude  ranged  between  1.7  percent  in 
the  fall  to  5.6  percent  in  the  winter.  Data 
from  the  groimd-based  Dobson  network 
confirm  ^ese  losses  in  total  column 
ozone  during  the  thirteen-year  period; 
those  trends  were  statistically 
significant  for  all  four  seasons.  The 
comparable  ozone  depletion  measured 
by  the  Dobson  network  shows  a 
decrease  of  2.7  percent  per  decade  in 
winter,  1.3  percent  per  decade  in 
summer,  and  1.0  percent  per  decade  in 
fall  for  North  America,  Europe  and  the 
Far  East.  These  findings  show  almost 
twice  as  much  depletion  as  the  seasonal 
average  rates  measured  by  the  ground- 
based  network  over  a  twenty-year 
period.  Based  on  this  new  data, 
scientists  have  concluded  that  the  ozone 
in  the  stratosphere  during  the  1980s 
disappeared  at  a  much  faster  rate  than 
experienced  in  the  previous  decade. 

The  recent  UNEP  Science  Assessment 
also  includes  new  data  on  the  estimated 
ozone  depletion  potentials  (ODPs)  of 
ozone-depleting  substances.  The 
assessment  placed  the  ODP  of  methyl 
bromide,  a  memical  previously  thought 
to  have  an  insignificant  effect  on 
stratospheric  ozone,  at  0.6,  with  a  range 
of  uncertainty  between  0.44-0.69.  On 
November  25, 1992,  the  Parties  to  the 
Montreal  Protocol  agreed  to  assign 
methyl  bromide  an  ODP  of  0.7  (based  on 
an  update  of  the  science  assessment). 

On  February  3, 1992,  NASA  released 
preliminary  data  acquired  by  the 
ongoing  Arctic  Airborne  Stratospheric 
Expeiiment-n  (AASE-II),  a  series  of 
hi^-altitude  instrument-laden  plane 
flights  over  the  northern  hemisphere 
(see  Interim  Findings:  Second  Airborne 
Arctic  Stratospheric  Expedition). 
Additional  data  were  also  obtained  from 
the  initial  observations  by  NASA’s 
Upper  Atmosphere  Research  Satellite 
(UARS),  launched  in  September  1991. 
The  measurements  show  higher  levels 
of  chlorine  monoxide  (CIO)  (the  key 
agent  responsible  for  stratospheric 
ozone  depletion)  over  Canada  and  New 
England  than  were  observed  during  any 
previous  series  of  aircraft  flights.  In  fact, 
the  CIO  levels  over  the  United  States 
and  Canada  and  as  far  south  as  the 
C€iribbean  were  many  times  greater  than 
gas  phase  models  had  predicted.  These 
levels  are  only  partially  explainable  by 
enhanced  aerosol  surfece  reactions  due 
to  emissions  from  the  volcanic 
eruptions  of  Mmmt  Pinatubo.  The 
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expedition  also  found  that  the  levels  of 
hydrogen  chloride  (HCl),  a  chemical 
species  that  stores  atmospheric  chlorine 
in  a  less  reactive  state,  to  be  low, 
providing  new  evidence  for  the 
existence  of  chemical  processes  that 
convert  stable  forms  of  chlorine  into 
ozone-destroying  species. 

In  addition,  the  levels  of  nitrogen 
oxides  (NO.)  were  also  observed  to  be 
low.  providing  evidence  of  reactions 
that  take  place  on  the  surface  of  aerosols 
that  diminish  the  ability  of  the 
atmosphere  to  control  the  buildup  of 
chlorine  radicals.  New  observations  of 
HCl  and  nitrogen  oxide  (NO)  imply  that 
chlorine  and  bromine  are  more  effective 
in  destroying  ozone  than  previously 
believed. 

The  NASA  findings  indicate  that  in 
late  January  of  1992,  the  Arctic  air  was 
chemically  “primed”  for  the  potential 
formation  of  a  springtime  ozone  “hole” 
similar  to  that  form^  each  spring  over 
Antarctica.  These  findings  also  ere 
consistent  with  theories  that  ozone 
depletion  may  occur  at  an  accelerated 
rate  on  aerosol  surfaces  in  the 
stratosphere  anywhere  aroimd  the  globe, 
and  not  only  on  polar  stratospheric 
clouds  as  was  previously  believed. 

After  collecting  more  data,  NASA 
released  an  April  30, 1992  “End  of 
Mission  Statement,”  which  indicated 
that  while  a  rise  in  stratospheric 
temperatures  in  late  January  prevented 
severe  ozone  depletion  from  occurring 
in  the  Arctic  this  year,  observed  ozone 
levels  were  nonetheless  lower  than  had 
previously  been  recorded  for  this  time 
of  year.  This  information  has  further 
increased  the  Agency’s  concern  that 
significant  ozone  loss  may  occur  over 
populated  regions  of  the  earth,  thus 
exposing  humans,  plants  and  animals  to 
harmful  levels  of  ifV-B  radiation,  and 
adds  support  to  the  need  for  further 
efforts  to  limit  emissions  of 
anthropogenic  chlorine  and  bromine. 

In  April  of  1993,  NASA  released 
additional  data  for  the  second  half  of 
1992.  NASA  fo\md  that  ozone  levels 
were  2  percent  lower  than  any  previous 
year  and  3  percent  lower  than  normal. 
The  1992  low  ozone  levels  were 
especially  low  in  the  mid-latitudes  of 
the  northern  hemisphere.  The  December 
1992  mid-latitude  ozone  levels  were  9 
percent  below  normal.  The  January  1993 
ozone  levels  were  13-14  percent  below 
normal.  The  low  mid-latitude  ozone 
values  continue  into  1993,  and  have 
continued  through  the  spring  and  early 
summer.  Scientists  can  only  speculate 
on  the  cause,  of  the  low  ozone  levels,  but 
the  low  ozone  may  be  related  to  the 
continuing  presence  of  particles  from 
the  Mt.  Pinatubo  eruption  in  the 
Philippines  in  June  1991. 


2.  Copenhagen  Revisions  to  the 
Montreal  Protocol 

On  November  25, 1992,  the  Fourth 
Meeting  of  the  Montreal  Protocol  was 
convened.  In  this  meeting,  the  Parties 
took  a  number  of  actions,  including 
accelerating  the  phaseout  schedule  of 
CFCs,  halons,  carbon  tetrachloride,  and 
methyl  chloroform  and  added  HCFCs 
and  methyl  bromide  to  the  list  of 
chemicals  to  be  controlled  under  the 
Montreal  Protocol. 

The  following  adjustments  to  the 
phaseout  schedules  of  previously- 
controlled  substances  were  adopted  at 
the  Copenhagen  meeting: 

(a)  Accelerating  the  phaseout 
schedule  for  the  originally-controlled 
CFCs  (class  I,  group  I  substances)  to 
require  a  75%  reduction  in  production 
and  consumption  (production  plus 
imports  minus  exports)  finm  1986 
baseline  levels  for  1994  and  1995,  and 
a  complete  phaseout  by  1996; 

(b)  Accelerating  the  phaseout 
schedule  for  halons  (class  I,  group  II 
substances)  to  require  a  complete 
phaseout  in  production  and 
consumption  by  1994; 

(c)  Accelerating  the  phaseout 
schedule  for  other  fully  halogenated 
CFCs  (class  I,  group  III  substances)  to 
require  a  reduction  fit)m  1989  levels, 
75%  in  1994  and  1995,  and  a  complete 
phaseout  of  production  and 
consumption  by  1996; 

(d)  Accelerating  the  reduction 
schedules  for  carton  tetrachloride  (class 
I,  group  IV)  by  requiring  a  reduction 
^m  1989  levels  of  85%  in  1995,  and 

a  complete  phaseout  in  1996; 

(e)  Accelerating  the  phaseout 
schedule  for  methyl  chloroform  (class  1, 
group  V)  by  reducing  production  and 
consumption  to  50%  of  1989  levels  in 
1994,  and  phasing  out  completely  by 
1996; and 

tf)  Establishing  criteria  for  identifying 
essential  uses  and  a  process  for 
excepting  limited  prtouction  and 
consumption  of  the  above  chemicals 
following  their  phaseout  dates  (see 
below). 

These  adjustments  are  to  go  into  efftot 
six  months  after  the  United  Nations 
Depositary  circulates  the  adjustments  to 
the  Protocol  Parties. 

In  addition,  the  Parties  adopted  the 
following  amendments  to  the  Protocol: 

(a)  Freezing  consumption  of  HCFCs 
(class  n  substances)  bei^ning  in  1996 
at  a  baseline  level  of  100%  of  1989  the 
ozone  depletion  potential  (ODP) 
weighted  level  of  HCFC  consumption, 
plus  3.1%  of  the  ODP-weighted  1989 
CFC  consumption,  folloMrto  by 
reductions  in  the  baseline  to  65%.of  the 
baseline  level  by  January  1,  2004,  to 


35%  of  the  baseline  by  2010,  to  10%  of 
the  baseline  by  2015,  to  0.5%  of  the 
baseline  by  2020;  and  completely 
phasing  out  consumption  by  2030; 

(b)  Adding  hydrobromoflourocartons 
(HBFCs)  to  &e  list  of  controlled 
substances,  specifying  their  ozone 
depletion  potential,  and  phasing  their 
production  and  consumption  out 
completely  by  1996; 

(c)  Listing  methyl  bromide  as  a 
controlled  substance  with  an  ozone 
depletion  potential  of  0.7,  and  fieezing 
its  production  and  consumption 
beginning  in  1995  at  1991  consumption 
levels;  (not  including  amounts  used  for 
quarantine  and  preshipment  uses); 

(d)  Establishing  a  procedure  for  the 
approval  by  the  Parties  for  continued 
production  and  consumption  after 
phaseout  to  meet  essential  use 
requirements;  essential  uses  are  defined 
as  those  necessary  for  health  or  safety, 
or  critical  to  the  fynctioning  of  society, 
and  where  there  are  no  available 
alternatives  or  existing  stocks  of  banked 
or  recycled  material; 

(e)  Establishing  reporting 
requirements  for  HCFCs,  HBFCs,  and 
methyl  bromide; 

(f)  Establishing  reporting 
requirements  for  imports  and  exports  of 
recycled  halons  and  HCFCs;  and 

(g)  Amending  the  Article  4  restriction 
on  imports  and  exports  of  controlled 
substances  to  and  from  foreign  states  not 
p^fy  to  the  Protocol. 

The  Amendments  will  enter  into  force 
under  the  Protocol  following  their 
ratification  by  at  least  twenty  Parties. 
This  is  projected  to  be  accomplished  by 
January  1, 1994. 

The  Parties  also  made  a  number  of 
decisions  regarding  procedures  and 
definitions  that  affect  implementation  of 
the  Protocol  and  that  are  addressed  in 
the  proposal  concerning  the  accelerated 
phaseout  (58  FR  15013).  The  decisions 
include; 

(a)  The  approval  of  certain  destruction 
technologies  and  the  requirement  that 
Parties  that  plan  to  operate  destruction 
facilities  do  so  in  accordance  with  Good 
Housekeeping  Procedures  developed  by 
the  Parties  or  with  their  equivalent; 

(b)  Clarification  of  the  definition  of 
controlled  substances  to  exclude 
insignificant  quantities  under  defined 
circumstances,  and  to  encourage  Parties 
to  minimize  emissions  of  such  excluded 
substances; 

(c)  Clarification  of  the  reporting 
requirements  and  treatment  of 
international  transshipment;  and- 

(d)  Clarification  of  tne  definition  of 
controlled  substance  to  exclude  the 
import  and  export  of  recycled  and  used 
controlled  sutotances  from  the 
calculation  of  consumption,  but  to 
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require  reporting  of  data  concerning 
these  imports  and  exports. 

3.  The  Proposed  Accelerated  Phaseout 
Regulation 

In  July  1992,  EPA  issued  its  hnal  rule 
and  regulatory  program  implementing 
section  604  of  the  Clean  Air  Act 
Amendments.  Section  604  limits  the 
production  and  consumption  of  ozone- 
depleting  chemicals.  EPA  controls 
production  and  consumption  by  issuing 
allowances  that  are  expended  in  the 
production  or  importation  of  these 
chemicals.  Trading  of  these  allowances 
is  permitted. 

The  regulation  requires  producers  of 
class  I  substances  to  gradually  reduce 
their  production  of  these  chemicals  and 
to  phase  them  out  completely  as  of 
January  1,  2000  (2002  for  methyl 
chloroform).  In  addition  to  the 
production  limits,  the  rule  requires  a 
similar  reduction  in  consumption. 

In  February  1992,  President  Bush 
requested  that  U.S.  producers 
voluntarily  reduce  their  production  of 
CFCs  by  half  of  the  baseline  year  levels 
and  phase  out  CFCs,  carbon 
tetrachloride,  methyl  chloroform  and 
halons  by  January  1, 1996.  He  also 
announced  that  the  U.S.  would  revisit 
the  phaseout  schedule  for  HCFCs. 

Prior  to  that  announcement,  EPA  had 
received  a  petition  from  the  Natural 
Resources  Defense  Council  (NRDC),  the 
Environmental  Defense  Fund  (EDF)  and 
Friends  of  the  Earth  (FOE),  requesting 
earlier  phaseouts  of  ozone-depleting 
substances  and  that  EPA  add  methyl 
bromide  to  the  list  of  class  I  substances 
and  also  phase  out  its  production. 
Another  petition  was  subsequently 
submitted  by  the  Alliance  for 
Responsible  CFC  Policy  that  also 
supported  earlier  phaseouts  of  CFCs  and 
certain  HCFCs. 

Based  on  these  developments,  and  the 
agreements  reached  by  the  Parties  to  the 
Protocol  in  November  of  1992,  EPA 
recently  published  a  Notice  of  Proposed 
Rulemaking  (58  FR 15013)  on  March  18, 
1993,  in  which  the  Agency  proposed 
accelerating  the  phaseout  of  CFCs, 
methyl  chloroform,  carbon 
tetrachloride,  halons,  HCFC-141b, 
HCFC-142b,  and  HCFC-22.  The  Agency 
also  proposed  adding  methyl  bromide 
and  HBFCs  to  the  list  of  class  I 
substances  and  phasing  out  their 
production  and  consumption.  In 
addition,  the  proposed  regulations 
would  implement  various  trade 
provisions  required  by  the  Montreal 
Protocol  by  prohibiting  the  trade  of  bulk 
substances  and  products  containing 
controlled  substances  with  non-Parties. 


4.  E^ect  of  the  Accelerated  Phaseout  on 
the  Class  II  Ban 

The  accelerated  phaseout  will  affect 
businesses  that  manufacture  aerosol 
products,  pressurized  dispensers,  and 
foam  with  class  n  substances  in  several 
ways.  First,  the  impending  phaseout  of 
class  I  substances  such  as  CFCs  and 
methyl  chloroform  will  compel 
manufacturers  to  adopt  replacements  for 
them  in  their  products.  HCFCs  are 
substitutes  for  class  I  substances  in 
many  applications,  including  the 
manufacture  of  some  aerosols  and  foam 
products.  Second,  the  restrictions 
placed  on  HCFCs  in  the  accelerated 
phaseout,  particularly  the  new  phaseout 
dates  for  HCFC-141b,  HCFC-142b,  and 
HCFC-22  will  limit  the  amount  of  time 
that  these  HCFCs  would  be  available  as 
substitutes  for  class  I  substances. 
Although  HCFCs  will  be  available  as 
substitutes  for  only  a  limited  period  of 
time,  there  are  conceivably  certain 
product  sectors  where  no  other 
satisfactory  alternative  substance  is 
currently  available;  in  these  sectors, 
HCFCs  may  provide  important  interim 
substitutes.  However,  the  costs 
associated  with  reformulating  aerosol 
products  and  foams,  and  of  modifying 
manufacturing  processes,  are  not 
insignificant;  it  generally  takes  a 
number  of  years  to  recoup  the 
investment  involved  with  such  activity. 
Moreover,  use  of  HCFCs  as  interim 
substitutes  would  require  making  these 
expenditures  twice.  In  addition,  many 
manufacturers  have  expressed  the  belief 
that  Congress  may  in  the  future  expand 
the  excise  tax  on  ozone-depleting 
substances  to  include  HCFCs;  such  an 
action  would  increase  the  time 
necessary  to  recover  such  an 
investment.  Under  the  accelerated 
phaseout  schedule,  the  period  of 
availability  of  HCFC-22,  HCFC-141b  and 
HCFC-142b  may  not  be  long  enough  for 
companies  to  consider  them  as 
economically  viable  substitutes. 
Consequently,  the  treatment  of  some 
HCFCs  in  the  accelerated  phaseout 
discourages  the  adoption  of  HCFCs  as 
substitutes  for  class  I  products.  Thus, 
EPA  concludes  that  manufacturers  will 
have  significant  incentive  to  limit  uses 
of  HCFCs  independent  of  the  ban  on 
nonessential  uses  of  class  11  substances. 

5.  Effect  of  the  Labeling  Rule  on  the 
Class  n  Ban 

Regulations  regarding  the  labeling  of 
containers  of  class  I  and  class  II 
substances  and  products  using  class  I 
substances  or  manufactured  with  class  I 
substances  that  are  introduced  into 
interstate  commerce  after  May  15, 1993, 
were  promulgated  under  section  611  of 


the  Act  and  published  in  the  Federal 
Register  on  February  11. 1993  (58  FR 
8135).  In  addition,  under  the  labeling 
rule,  products  containing  or 
manufactured  with  a  class  II  substance 
must  be  labeled  if  EPA  determines, 

"after  notice  and  opportunity  for  public 
comment,  that  there  are  substitute 
products  or  manufacturing  processes  (A) 
that  do  not  rely  on  the  use  of  such  class 
II  substances,  (B)  that  reduce  the  overall 
risk  to  human  health  and  the 
environment,  and  (C)  that  are  currently 
or  potentially  available.”  In  addition,  all 
such  products  must  be  labeled, 
regardless  of  whether  the  criteria 
outlined  above  are  met,  if  they  are 
introduced  into  interstate  commerce  on 
or  after  January  1,  2015.  EPA  believes 
that  some  products  exempted  from  the 
Class  II  Nonessential  Products  Ban  may 
be  required  at  some  point  in  the  future, 
to  bear  warning  labels.  Under  general 
principles  of  administrative  procedure, 
EPA  is  bound  tt)  respond  to  requests 
from  the  public  to  require  labeling  of 
products  containing  or  manufactured 
with  class  II  substances. 

H.  Meetings  With  Industry  and 
Environmental  Organizations 
In  the  development  of  this  proposed 
regulation,  EPA  met  with 
representatives  ft’om  various 
environmental  organizations  and 
industries.  The  Agency  also  conducted 
two  advisory  meetings  held  in  the  EPA 
auditorium,  on  February  19, 1993  and 
March  29, 1993,  in  order  to  allow  the 
public  to  review  draft  background 
documents  on  products  releasing  class  II 
substances  and  to  offer  comments  and 
technical  expertise  on  the  development 
of  today’s  proposed  rule.  Minutes  of 
these  meetings  and  copies  of  the 
background  documents  are  contained  in 
Docket  A-93-20.  The  Agency  used 
these  forums  as  appropriate  venues  for 
hearing  the  concerns  of  various 
stakeholders  affected  by  this  NPRM. 

II.  Requirements  Under  Section  610 

A.  Ban  of  Nonessential  Products 
Releasing  Class  I  Substances 
Title  VI  of  the  Clean  Air  Act,  as 
amended  in  1990,  divides  ozone- 
depleting  chemicals  into  two  distinct 
classes.  Class  I  is  comprised  of 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride  and  methyl 
chloroform.  Class  II  is  comprised  of 
hydrochlorofluorocarbons  (HCFCs).  (See 
listing  notice  January  22. 1991;  56  FR 
2420.)  Section  610(b)  of  the  Act,  as 
amended,  requires  EPA  to  promulgate 
regulations  banning  nonessential 
products  releasing  class  I  substances. 
EPA  published  its  final  rule  for  the 
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Class  I  Nonessential  Products  Ban  in  the 
January  15. 1993  (58  FR  4768). 

In  the  final  rule  EPA  banned,  among 
other  products,  flexible  and  packaging 
foam,  and  aerosols  and  other 
pressurized  dispensers  using  CFCs.  In 
developing  regulations  to  implement  the 
class  I  ban,  EPA  took  into  consideration 
the  statutory  prohibition  required  by 
section  610(dj  on  products  containing  or 
manufacture  with  class  n  substances. 
EPA  was  concerned  about  the  potential 
enviroiunentally  adverse  incentive  of 
banning  the  use  of  class  n  substances  in 
certain  products  in  1994  while 
permitting  the  use  of  the  more  harmful 
class  I  substances  in  the  same  products. 
Thus,  the  statutory  prohibition  in 
section  610(d)  provided  direction  in 
choosing  products  on  which  to  focus 
under  section  610(b). 

B.  Ban  of  Nonessential  Products 
Containing  or  Manufactured  with  Class 
II  Substances 

Section  610(d)(1)  states  that  after 
January  1, 1994,  “it  shall  be  unlawful 
for  any  person  to  sell  or  distribute,  or 
offer  for  sale  or  distribution,  in 
interstate  commerce — (A)  any  aerosol 
product  or  other  pressurized  dispenser 
which  contains  a  class  A  substance;  or 
(B)  any  plastic  foam  product  which 
contains,  or  is  manufactured  with,  a 
class  n  substance.”  Section  610(d)(2) 
authorizes  EPA  to  grant  exceptions  and 
section  610(d)(3)  creates  exclusions 
from  the  class  II  ban  in  certain 
circumstances. 

Section  610(d)(2)  authorizes  the 
Administrator  to  grant  exceptions  from 
the  ban  of  class  n  substances  in  aerosols 
and  other  pressurized  dispensers  where 
“the  use  of  the  aerosol  product  or 
pressurized  dispenser  is  determined  by 
the  Administrator  to  be  essential  as  a 
result  of  flammability  or  worker  safety 
concerns,”  and  where  “the  only 
available  alternative  to  use  of  a  class  n 
substance  is  use  of  a  class  I  substance.” 

Section  610(d)(3)  states  that  the  ban  of 
class  n  substances  in  plastic  foam 
products  shall  not  apply  to  “foam 
insulation  products”  or  “an  integral 
skin,  rigid,  or  semi-rigid  foam  utilized  to 
provide  for  motor  veUcle  safety dn 
accordance  with  Federal  Motor  Vehicle 
Safety  Standards  where  no  adequate 
substitute  substance  (other  than  a  class 
I  or  class  n  substance)  is  practicable  for 
effectively  meeting  such  Standards.” 

EPA  believes  that,  unlike  the  class  I 
ban,  the  class  n  ban  is  self-executing.^ 


<  Moraover,  the  Coagrassional  Record  statement 
by  Representative  Ral^  Hall  (D-Taxas)  regarding 
the  Congressional  intent  of  the  legislation  as  passed 
states  “Any  failure  of  the  Administrator  to 
promulgate  regulations  as  required  by  this  title,  or 
any  court  order  delaying  the  effective  date  of  such 


Section  610(d)  bans  the  sale  of  the 
specified  class  n  products  by  its  own 
terms,  without  any  reference  to  required 
regulations.  Consequently,  EPA  was  not 
required  to  promulgate  regulations 
within  one  year  of  enactment  under 
section  610(a)  to  implement  the  class  n 
ban.2  EPA  is  today  proposing 
regulations  to  implement  the  class  II  ban 
in  order  to  better  define  the  products 
banned  \mder  section  610(d)  and  to 
grant  authorized  exceptions  under 
610(d)(2).  Section  301(a)  gives  EPA  the 
authority  to  promulgate  such 
regulations  as  are  necessary  to  carry  out 
its  functions  under  the  Act  EPA 
believes  that  it  is  necessary  within  the 
meaning  of  section  301  to  promulgate 
regulations  defining  the  products 
subject  to  the  class  n  ban  and  granting 
exceptions  to  the  ban  under  section 
610(d)(2). 

C.  Medical  Products 

Section  610(e)  states  that  “nothing  in 
this  section  shall  apply  to  any  medical 
devices  as  defined  in  section  601(8).” 
Section  601(8)  defines  “medical  device” 
as  “any  device  (as  defined  in  the 
Fedeitd  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321)).  diagnostic  product, 
drug  (as  defined  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act),  and  dnig 
delivery  system — (A)  if  such  device, 
product,  drug,  or  drug  delivery  system 
utilizes  a  class  I  or  class  n  substance  for 
which  no  safe  and  eflective  alternative 
has  been  developed,  and  where 
necessary,  approved  by  the 
Commissioner  of  the  Food  and  Drug 
Administration;  and  (B)  if  such  device, 
product,  drug,  or  drug  delivery  system, 
has,  after  notice  and  opportunity  for 
public  comment,  been  approved  and 
determined  to  be  essential  by  the 
Commissioner  in  consultation  with  the 
Administrator.” 

No  medical  products  as  defined  above 
are  prohibited  by  the  provisions  of 
today’s  proposal. 

in.  Proposed  Rule 

EPA  today  proposes  to  implement  the 
prohibition  required  by  section  610(d) 
on  the  sale  or  distribution  in  interstate 


regulations,  shall  not  alter  the  effective  dates  of  the 
statutory  requirements  and  prohibitions  that  are  set 
forth  in  this  title  (October  26, 1990, 136 
Congressional  Rerord  H12907).“  Thus,  EPA  has  no 
authority  to  alter  the  affective  date  of  the  statutory 
ban. 

3  Although  the  legislativa  history  of  section  610 
is  unclear  on  this  point  the  Senate  Statement  of 
Managers  spedffi^y  states  that  the  section  608  ban 
on  the  venting  of  refrigerants,  which  like  the  class 
n  ban  is  an  outright  prohibition,  is  self-executing 
and  %vill  taka  effect  on  the  stated  date  even  if  that 
date  is  in  advance  of  EPA  regulations  implementing 
the  ban.  EPA  believes  that  this  Bnal3rsis  applies 
similarly  to  the  class  n  ban.  See  Congressional 
Record,  page  S16948,  October  27. 1990. 


commerce  of  specified  class  II  products. 
Many  aspects  of  the  proposed  regulation 
are  similar  in  structure  to  the  section 
610(b)  final  rule  on  class  I  substances 
published  on  January  15. 1993. 
Therefore,  EPA  is  proposing  to  revise 
the  regulations  promulgated  under  40 
CFR  part  82,  subpart  C  to  incorporate 
today’s  proposed  regulations.  £7A 
wishes  to  clariN  that  while  today’s 
proposal  woula  revise  these  regulations, 
EPA  is  only  requesting  comment  on  the 
revisions,  not  on  suhpart  C  in  its 
entirety.  The  following  section 
discusses  the  provisions  of  the  proposed 
regulation  in  greater  detail. 

A.  Ban  on  Sale  or  Distribution  in 
Interstate  Commerce 

EPA  believes  that  the  term  “interstate 
commerce”  in  section  610(d)  refers  to 
the  product’s  entire  distribution  chain 
up  to  and  including  the  point  of  sale  to 
the  ultimate  consumer.  As  such,  all 
sales  and  distribution  of  banned 

Eroducts,  including  retail  sales,  would 
a  prohibited  as  of  January  1, 1994,  as 
required  by  the  Act,  unless  specified. 
EPA  wishes  to  clear  up  any  possible 
confusion  about  this  provision  by 
observing  that  the  statutory  language  in 
section  610  is  markedly  diflerent  from 
that  in  section  611,  the  labeling 
provision.  The  Act  banned  the 
“introduction  into”  interstate  commerce 
of  certain  products  unless  they  were  in 
compliance  with  the  labeling 
requirements  in  section  611. 
Consequently,  the  restriction  was 
essentially  limited  to  the  first  sale  of  the 
affected  product.  Under  section  610,  the 
statute  prohibits  all  sale,  distribution,  or 
offer  of  sale  or  distribution  in  interstate 
commerce  after  the  January  1, 1994 
effective  date. 

1.  Grandfathering 

,  EPA  believes  that  there  generally 
should  be  sufficient  time  before  the 
prohibition  goes  into  effect  on  January 
1, 1994  for  manufacturers  to  alter 
production  and  for  retailers  to  liquidate 
any  remaining  stocks  of  prohibit^ 
pr^ucts.  The  Agency  believes  that  the 
effect  of  this  prohibition  was  quite  clear 
to  the  aflected  businesses  prior  to  * 
today’s  action;  the  statutory  language 
clearly  sets  forth  the  tmiverse  of 
products  potentially  aflected  by  this 
prohibition.  EPA’s  rules  establishing 
exemptions  will  serve  only  to  limit  the 
universe  of  products  potentially  subject 
to  the  class  n  ban.  not  to  add  any 
product  to  those  specified  in  the  statute. 
The  publication  of  the  Class  I 
Nonessential  Products  Ban  on  January 
15. 1993,  definitively  identified  the 
remaining  legal  uses  of  CFCs  in  aerosol 
products  (which  were  not  significantly 
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different  from  those  contained  in  the 
January  16, 1992  proposed  rule).  In 
addition,  while  the  determinations 
made  by  EPA  in  the  class  I  ban 
regarding  foam  products  were  not  in  any 
way  binding  on  the  section  610(d) 
rulemaking,  the  treatment  of  foam 
products  in  the  class  I  ban  clearly 
indicated  the  Agency’s  likely  treatment 
of  these  products  in  the  class  n  ban.) 
Businesses  will  have  had  over  three 
years’  lead  time  between  enactment  of 
the  statute  and  the  January  1, 1994 
effective  date  of  the  class  n  ban  in 
which  to  make  changes  in  their 
manufacturing  processes  and  to 
liquidate  existing  inventories  of  banned 
pr^ucts.  In  general,  EPA  believes  that 
this  period  of  time  constitutes  adequate 
notice  for  the  affected  businesses; 
however,  the  Agency  has  been  contacted 
by  manufacturers  and  suppliers 
concerned  with  the  treatment  of  existing 
inventories,  especially  where  the 
breadth  of  the  statutory  ban  was 
arguably  ambiguous.  Furthermore,  EPA 
realizes  that  in  some  limited  cases, 
manufacturers  have  been  unable  to 
obtain  federal  approval  to  reformulate 
products,  due  to  regulatory  delays  based 
on  limited  administrative  feasibility. 
Therefore,  EPA  proposes  to  provide  two 
narrow  exemptions  from  the  class  n  ban 
for  specific  categories  of  products,  based 
on  equitable  grounds.  These  proposed 
exemptions  apply  to  existing 
inventories  and  to  products  for  which 
federal  approval  is  required  prior  to 
reformulation. 

Without  these  exemptions,  all  existing 
inventories  would  need  to  be  liquidated 
by  January  1, 1994.  EPA  believes  that  in 
certain  instances  this  liqmdation  might 
constitute  an  onerous  burden  on  small 
businesses  that  may  have  purchased  all 
or  part  of  their  inventory  in  advance  of 
the  Act  or  without  adequate  knowledge 
about  the  class  n  ban.  ^A  believes  that 
little  environmental  benefit  can  be 
gained  by  compelling  these  entities  to 
liquidate  their  existing  inventories. 

Administrative  creation  of 
exemptions  from  statutory  requirements 
are  authorized  in  only  limited 
circumstances,  outlined  in  Alabama 
Power  Co.,  et  al.  v.  Costle,  et  ah,  636  F. 


>  One  of  the  reasons  EPA  dted  for  banning  aerosol 
and  foam  products  containing  CFCs  was  the 
concern  t^t  banning  certain  products  under  the 
class  n  ban  that  were  not  covered  by  the  class  I  ban 
could,  in  certain  circumstances,  create  incentives 
for  manufacturers  to  use  class  I  substances  rather 
than  class  D  substances,  which  would  result  in 
greater  damage  to  the  stratospheric  ozone  layer. 
Because  EPA  wanted  to  avoid  stidi  situations  (and 
because  the  Agency  shared  Congress’  belief  that 
satisfactory  substitutes  existed  for  ozoneHlepleting 
substances  in  these  products),  it  banned  many  of 
the  foam  products  in  the  class  I  ban  that  would  be 
prohibited  by  the  statute  under  the  class  n  ban. 


2d  323  (D.C.  Cir  1979).  Agencies  can 
create  such  exemptions  only  where 
necessary  based  on  administrative 
feasibility  or  the  de  minimis  nature  of 
the  exemption.  'The  exemption  EPA  is 
roposing  for  existing  inventories  is 
ased  on  the  de  minimis  rationale, 
while  that  proposed  for  products 
requiring  federal  approval  for 
reformulation  is  based  on  administrative 
feasibility. 

Existing  Inventories.  EPA  proposes  to 
exempt  existing  inventories  of  products 
otherwise  subject  to  the  class  n  ban 
based  on  the  de  minimis  environmental 
impact  of  such  an  exemption.  Many  of 
the  products  covered  by  the  class  II  ban, 
particularly  many  of  the  foam  products, 
release  class  II  substances  either  during 
manufacture  or  disposal,  rather  than 
during  me.  While  there  are  also  cases 
where  the  class  II  substance  is  released  ' 
in  the  use  of  the  product,  especially 
with  the  aerosol  products,  emissions  to 
the  environment  fitim  these  products, 
once  manufactured,  will  be  little  or  no 
different  from  the  releases  from  these 
products  if  removed  from  commerce 
and  subsequently  disposed  of.  There  are 
no  proven  destruction  technologies  for 
these  products.  Thus,  where  inventories 
already  exist,  subjecting  products  to  the 
ban  will  have  little  environmental 
impact;  the  class  n  substances  have 
already  been  released  or  would  be 
releas^  diiring  disposal,  if  not  released 
during  use.  In  these  circumstances,  EPA 
believes  it  is  appropriate  to  allow  such 
products  to  be  used  for  their  intended 
purpose  prior  to  disposal. 

In  addition,  products  otherwise 
subject  to  the  class  n  ban  have  ozone- 
depleting  potentials  significantly  lower 
than  those  of  products  subject  to  the 
class  I  ban,  and  EPA  anticipates  that 
smaller  quantities  of  inventories  should 
be  on  stock  given  the  amount  of  time 
since  the  passage  of  the  1990 
amendments  to  the  Act. 

EPA  proposes  that  this  exemption 
apply  to  all  products  placed  into  initial 
inventory  as  of  ninety  days  from  the 
date  of  publication  of  this  proposed 
rule.  'This  would  allow  any  product 
affected  by  this  rule  placed  into  initial 
inventory  by  the  manufacturer 
(effectively  manufactured)  by  December 
27, 1993  to  be  sold  and  distributed,  or 
offered  for  sale  or  distribution  in 
interstate  commerce  after  January  1, 
1994.  Manufactured  means  that  the 
product  is  completed  and  placed  into 
initial  inventory.  Any  product  placed 
into  initial  inventory  after  that  date 
cannot  be  sold  or  distributed,  or  offered 
for  sale  or  distribution  in  interstate 
commerce  after  January  1, 1994.  EPA 
understands  that  prior  to  the 
publication  of  this  NPRM,  many 


manufacturers  believed  that  their 
products  would  be  entitled  to  an 
exemption  and  thus  would  not  be 
covered  by  the  ban,  and  such 
manufacturers  therefore  continued  to 
manufacture  new  products.  In  addition, 
some  producers  believed  that  they  could 
be  granted  exemptions  based  on  worker 
safety  or  flammability  concerns  even 
though  these  products  do  not  maintain 
a  legal  use  of  a  class  I  substance.  Under 
this  proposal,  the  January  1, 1994  sales 
or  distribution  prohibition  would  not 
apply  to  any  new  products 
manufactured  prior  to  December  27, 

1993.  However,  the  January  1, 1994 
sales  or  distribution  prohibition  would 
apply  to  any  new  products 
manufactured  after  December  27, 1993. 
EPA  believes  that  ninety  days  is  an 
appropriate  period  to  allow  - 
manufacturers  to  alter  production 
capabilities.  The  legal  authority  for  this 
type  of  exemption  does  not  require  or 
compel  the  Agency  to  include  any  time 
for  the  conversion  of  production 
capabilities;  however,  EPA  is  providing 
this  time  frame  for  the  benefit  of  the 
manufacturers,  EPA  requests  comment 
on  the  feasibility  for  affected  industries 
to  switch  over  production  capabilities 
within  ninety  days. 

To  continue  selling  products  after 
January  1, 1994,  the  manufacturer  or 
distributor  would  need  to  show,  upon 
request  by  EPA,  that  the  product  was  in 
fact  manufactured,  and  thus  placed  into 
initial  inventory  by  December  27, 1993. 
Shipping  forms,  lot  numbers, 
manufacturer  date  stamps  or  codes, 
invoices,  or  the  like,  may  be  used  to 
identify  the  date  the  product  was  placed 
into  initial  inventory.  EPA  believes 
these  types  of  record  £ire  normally  kept 
by  manufacturers  and  distributors  of 
products  affected  by  this  proposed  rule. 

EPA  believes  that  neither  section 
610(d)  nor  general  principles  of 
administrative  law  give  the  Agency  the 
authority  to  consider  any  additional 
grandfathering  options  for  existing 
inventories.  However,  EPA  requests 
comment  on  its  ability  to  grandfather 
imder  §  610(d).  In  addition,  EPA 
requests  comment  identifying  any 
bakers  that  might  prevent  retailers 
from  liquidating  stocks  before  the 
effective  date. 

b.  Products  Requiring  Federal 
Approval  Prior  to  Reformulation.  EPA 
proposes  to  exempt  from  the  class  II  ban 
those  products  requiring  federal 
approval  prior  to  reformulation, 
provided  that  manufacturers  of  such 
products  have  made  a  request  of  the 
appropriate  federal  agency  for  such 
federal  approval  prior  to  January  1, 
1994. 
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EPA  understands  that  it  is  sometimes 
a  very  time-consuming  process  to  obtain 
federal  approval  for  product 
reformulation.  For  instance,  EPA 
approval  for  pesticide  reformulations 
under  the  Federal  Insecticide.  Fungicide 
and  Rodenticide  Act  (FIFRA)  may  take 
up  to  a  year,  and  for  example.  Food  and 
Dnig  Administration  approval  for 
medical  product  reformulations  may 
take  several  years.  Where  a 
manufacturer  has  made  a  timely  request 
for  the  required  federal  approval,  the 
timing  of  receipt  of  such  approval  is  no 
longer  in  the  control  of  the 
manufacturer.  EPA  does  not  believe  it  is 
appropriate  for  the  federal  government 
to  effectively  deny  manufacturers  the 
ability  to  continue  using  current 
formulations  by  subjecting  them  to  the 
class  n  ban,  while  at  the  same  time 
preventing  them  from  reformulating 
pending  receipt  of  any  required  federal 
approvals. 

Alabama  Power  authorizes  creation  of 
administrative  exemptions  where 
necessary  based  on  administrative 
feasibility.  For  example.  EPA’s  FIFRA 
office  and  FDA  have  established 
administrative  procedures  for 
processing  FIFRA  registrations  and  drug 
approvals,  respectively.  The  time  frames 
associated  with  these  processes 
represent  the  amount  of  time  necessary 
for  the  federal  agency  to  conduct  a 
responsible  review  of  the  formulations 
and  determine  the  acceptability  of  the 
formulation  under  applicable  statutes 
and  regulations.  The  federal  agencies 
cannot  expedite  their  internal 
processing  procedures  simply  because  a 
formulation  would  otherwise  be  subject 
to  the  class  II  ban  without 
compromising  the  integrity  of  their  own 
program  reviews. 

EPA  proposes  allowing  manufacturers 
that  require  federal  approval  for 
reformulations  of  a  product  or  approval 
of  a  specific  substitute  product  to 
continue  to  sell  or  distribute,  or  ofrer  for 
sale  or  distribution  in  interstate 
commerce,  their  existing  formulations 
until  ninety  days  after  receiving  all 
appropriate  federal  agency  approvals, 
providing  the  request  for  approval  from 
the  federal  agency  had  been  submitted ' 
by  January  1, 1994.  Therefore,  for 
example,  pesticides  using  class  n 
substances  could  be  sold  or  distributed 
after  January  1, 1994,  providing  the 
product  was  manufactured  before  ninety 
days  after  the  efrective  date  allowing 
FIFRA  registration  for  the  reformulated 
pesticide.  Similar  to  the  exemption 
provided  above  for  existing  inventories. 
EPA  is  proposing  to  allow  the  continued 
sale  of  existing  inventories  of  products 
manufactxired  through  ninety  days  after 
the  effective  date  of  all. appropriate 


federal  approvals  in  order  to  allow 
sufficient  time  for  the  manufacturer  to 
convert  essential  facilities  to  the  needs 
of  the  newly  approved  formulation. 

EPA  proposes  allowing  manufacturers 
that  are  denied  federal  approval  for 
reformulations  of  a  product  or  approval 
of  a  specific  substitute  product  to 
continue  to  sell  or  distribute,  or  offer  for 
sale  or  distribution  in  interstate 
commerce,  their  existing  formulations 
until  thirty  days  after  receiving  notice  of 
denial  fixim  the  federal  agency. 
Consistent  with  the  other  temporary 
exemptions  discussed  in  this  section, 
products  put  into  initial  inventory  by 
the  manufacturer  before  thirty  days  after 
receipt  of  denial  by  the  appropriate 
federal  agency  would  be  grandfathered. 
Therefore,  for  example,  if  a  pesticide 
using  a  class  n  substance  is  denied 
approval  for  reformulation  firom  FIFRA, 
the  product  formulation  containing  the 
class  n  substance  could  be  sold  or 
distributed  after  January  1, 1994, 
providing  the  product  was 
manufactured  before  thirty  days  after 
the  receipt  of  denial. 

Based  on  the  time  required  to  process 
federal  approvals,  EPA  believes  that  it  is 
necessary  within  the  meaning  of 
Alabama  Power  to  provide  a  temporary 
exemption  from  the  class  H  ban  for 
products  awaiting  federal  approval  for 
reformulation,  where  manufactiirers 
have  applied  for  such  approval  prior  to 
the  effective  date  of  the  final  class  n 
ban. 

As  discussed  above,  to  continue 
selling  after  January  1. 1994,  the 
manufacturer  or  distributor  woiild  need 
to  show  that  the  pertinent  federal 
approvals  were  applied  for  prior  to 
January  1, 1994  and  that  the  product 
was  in  fact  manufactured  by  ninety  days 
following  the  receipt  of  all  appropriate 
federal  approvals. 

2.  Scope  of  Interstate  Commerce 

EPA’s  interpretation  of  interstate 
commerce  does  not  cover  the  sale, 
distribution,  or  ofier  of  sale  or 
distribution,  of  nonessential  products 
within  the  boxmdaries  of  a  single  state. 
Thus.  EPA  believes  that  the  Act  does 
not  ban  the  sale,  distribution,  or  ofier  of 
sale  or  distribution  of  a  product 
otherwise  afiected  by  this  rulemaking 
that  is  manufacturea,  distributed,  and 
sold  without  ever  crossing  state  lines. 
However,  the  Agency  wishes  to  clearly 
state  its  position  that  to  avoid  coverage 
by  this  proposed  rulemaking,  an 
affected  party  must  provide  adequate 
documentation  that  not  only  was  the 
product  manufactured,  distributed,  and/ 
or  sold  exclusively  within  a  particular 
state,  but  also  that  all  of  the 
components,  equipment,  and  labor  that 


went  into  manufacturing,  distributing, 
selling,  and/or  offering  to  sell  or 
distribute  such  a  product  originated 
within  that  state  as  well.  The  Agency 
wishes  to  further  clarify  that  the  sale  of 
the  product  includes  every  sale  up  to 
and  including  the  sale  to  the  ultimate 
consumer,  and  that  all  these  sales  must 
take  place  without  ever  crossing  a  state 
line.  Only  in  such  circumstances  would 
a  sale  not  be  in  interstate  commerce. 

3.  Resale  of  Used  Products 

EPA’s  interpretation  of  sale, 
distribution,  or  offer  of  sale  or 
distribution  in  interstate  commerce  does 
not  cover  the  resale  of  used  products. 
Resale  of  used  products  means  a  sale,  by 
a  person  after  a  period  of  use.  The 
Agency  recognizes  that  more  than  one 
consumer  often  derives  utility  from 
owning  and  using  certain  durable  goods 
afiected  by  this  rulemaking,  such  as 
automobiles  and  boats.  Many  of  these 
products  contain  components 
manufacttired  out  of  integral  skin  foam, 
rigid  foam,  or  semi-rigid  foam. 
Restricting  the  resale  of  such  used 
durable  goods  before  the  end  of  their 

reductive  lifetimes  would  provide 

ttle,  if  any,  environmental  Wnefit, 
because  the  HCFCs  used  to  blow  foam 
for  these  products  were  effectively 
released  into  the  environment  during 
their  manufacture  or  soon  thereafter. 
Because  restricting  the  resale  of  such 
used  durable  goods  would  impose 
significant  economic  hardship  on  a  great 
many  consumers  without  providing  any 
associated  environmental  benefits,  EPA 
does  not  believe  that  G)ngress  intended 
to  ban  their  resale.  Consequently,  while 
EPA’s  interpretation  of  "interstate 
commerce’’  is  such  that  interstate 
commerce  includes  the  entire  chain  of 
sale  and  distribution  from  the 
manufacturer  of  a  new  product  to  its 
ultimate  consumer,  the  Agency 
recognizes  that  in  the  case  of  durable 
consumer  goods  such  as  boats  and 
motor  vehicles,  resale  of  the  product  to 
additional  consumers  may  occur  after 
the  original  sale  of  the  new  product  to 
the  ultimate  consumer  after  some  period 
of  use.  In  such  cases.  EPA  does  not 
consider  the  resale  of  these  banned 
products  to  constitute  sale,  distribution, 
or  ofier  of  sale  or  distribution,  of  a  new 
product  in  interstate  commerce  for  the 
purposes  of  this  rulemaking. 

4.  Imports  and  Exports 

EPA  believes  that  both  the  import  of 
any  product  for  sale  or  distribution 
within  the  United  States,  or  the  sale  or 
distribution  of  any  product  intended  for 
ultimate  export  from  the  United  States, 
are  acts  of  interstate  commerce  within 
the  meaning  of  section  610  and  would. 
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accardiDgly.  be  aSected  hy'this 
regulation.  The  impart  or  export  of 
products  A  'facted  by  today’s  rulemaking 
would  be  subject  to  the  same 
restrictions  as  the  sale,  ohstiibution.  or 
offnr  of  sale  or  distribution  of  these 
products  in  the  United  States.  EPA  will 
work  in  close  cooperation  with  the  U.S. 
Customs  Smrice  to  enforce  this 
restncti(».  Because  today’s  proposed 
rulemaking  would  prohibit  me  sale, 
distribution,  or  offer  of  sale  or 
distribution  in  interstate  commerce  of 
products  banned  pursuant  to  section 
610(d),  effective  January  1, 1994,  these 
products  may  continue  to  be  imported, 
or  sold  or  distributed  for  export,  on  or 
before  January  1, 1994,  the  effective  date 
of  section  610(d). 

5.  The  Use  of  AHected  Products 
Purchased  Before  the  Effective  Date  of 
the  Ban 

During  the  rulemaking  for  the  Class  1 
Nonessential  Products  Ban,  there  was 
some  concision  over  the  use  of 
nonessential  products  after  the  effective 
date(s)  of  the  pTohibitian(s)  on  their 
sale,  distribution,  or  offer  of  sale  or 
distribution  in  interstate  commerce. 
Consequently,  in  die  final  rulemaking 
for  the  class  I  ban,  EPA  confirmed  that 
nonessential  products  purchased  before 
the  effective  ^te  may  still  be  used;  amd 
that  the  Agency  is  not  regulating  the  use 
of  nonessential  products,  merely  their 
sale  and  distribution,  as  authorized  by 
the  statutoiy  language  (58  FR  4782). 
Section  610  of  die  Act  does  not  address 
the  use  of  products  which  are 
determined  to  be  nonessential;  the  use 
of  nonessential  products  purchased 
prior  to  the  effective  dates  for  the 
nonessential  products  ban  is  not  subject 
to  any  restrictions  under  section  610, 
although  other  laws  and  regulations 
regarding  the  release  of  ozone-depleting 
substances  may  apply  to  such  use. 

B.  Products  Affected  by  the  Class  n  Ban 
on  Nonessential  Products 

The  prohibition  on  the  sale  and 
distribution  of  nonessential  products 
containing  or  manufactured  with  class  If 
substances  required  by  section  610(d)(1) 
is  limited  to  those  products  specified  by 
the  statute.  Unlike  the  section  610fb) 
ban  on  products  releasing 
chlorofluorocarbons,  the  statute  does 
not  authorize  EPA  to  identify  additional 
products  that  meet  statutory  criteria  for 
nonessentiality.  Consequently,  the 
products  affected  by  this  rulemaking  are 
cleariy  specifted  in  the  statute. 

The  statute  bans  any  aerosol  product 
or  pressurized  dispenser  that  contains  a 
clira  n  substance  and  any  plastic  foam 
prodvict  which  contains,  or  is 
manufectuied  with,  a  class  H  substance. 


As  stated  above,  the  statute  exempts 
"foam  insulation  products’’  and 
"integral  skin,  rigid,  and  semi-rigid 
foam  utilizad  to  provide  for  motor 
vehicle  safety  in  accordance  with 
Fedmal  Motor  Vehicle  Safety  Standards 
where  no  adequate  substitute  substance 
(other  than  a  class  I  or  class  II 
substance)  is  practicable  for  effsctiveiy 
meeting  such  Standards.’’  In  addition, 
EPA  is  authorized  to  grant  exceptions 
for  aerosol  products  and  pressurized 
dispensers  th^  it  determines  to  be 
essential  as  a  result  of  flammability  or 
worker  safety  concerns  and  wfaere  the 
"only  avmlable  alternative  to  (the)  use 
of  a  class  11  substance  is  [the],  use  of  a 
class  I  substance' which  legally  could  be 
substituted  for  such  class  If  substance.’’ 
Consequently,  EPA’s  rale  in  this 
rulemaking  is  limited  to  identifying 
foam  insulating  products,  determining 
whether  adequate  substitute  substances 
are  available  for  HCFCs  in  the 
production  of  integral  skin,  rigid,  and 
semi-rigid  foams  in  motor  vehicles,  and 
granting  exceptions  for  aerosol  products 
which  meet  the  criteria  set  out  in  the 
statute.  The  following  sections  discuss 
the  affected  products. 

1.  Aerosol  Products  and  Pressurized 
Dispensers  Containing  HCFCs 

Section  610(d)  bans  the  sale  of  all 
aerosol  products  and  pressurized 
dispensers  containing  class  U 
substances  not  specifically  excepted  by 
the  EPA  under  section  610(d)(2).  The 
following  section  discusses  the  products 
affected  by  this  provision. 

In  the  course  of  the  rulemaking  to 
establish  the  Class  I  Nonessential 
Products  Ban,  questions  were  raised 
about  the  scope  of  the  phrase  "aerosol 
product  or  other  pressurized  dispenser.’’ 
This  phrase  could  be  interpreted  as 
applying  to  pressurized  containers 
("bulk  containers’’)  used  to  distribute 
materials  for  use  in  other  products 
because  these  materials  generally  are 
self-pressurized  when  so  contained. 

Such  an  interpretation  would  have  had 
a  devastating  and  unintended  impact  on 
the  air-conditioning  and  rafiigeration 
inchistra. 

The  final  rulemaking  for  the  Class  1 
Nonessential  Products  Ban  clarified 
EPA’s  interpretation  of  this  language  (58 
FR  4790).  EPA  believes  that  the  phrase 
"aerosol  product  or  other  pressurized 
dispmiseri’  was  meant  to  include  non- 
aerasol  products  such  as  CFC-ll  dusters 
and  freeze  sprays.  However,  the  Agency 
does  not  believe  that  the  term  “other 
pressured  dispenser*’  applies  to 
pressurized  containment  vessels  such,  as 
small  containers  of  motor  vehicle 
refrigerant  or  containment  vessels  for 
recycled,  recav««d  or  reclaimed 


refrigerant.  Under  EPA’s.  inierpretetian. 
the  phrase  "aerosol  products  or 
pressurized  dispenser’’  does  not  include 
bulk  containers  which  are  used  solely 
for  the  transportation  or  storage  of 
controlled  substances.  As  deseribedUn' 

40  CFR  82.3(i)  and  the  July  30, 1992 
final  rule  implementing  section  604  and 
related  provisions  of  sections  603,  607, 
and  616  of  the  Act  (57  FR  33754),  a 
"controlled  substance  means  any 
substance  listed  in  appendix  A  or 
appendix  B  to  (subpart  A]  whether 
existing  alone  or  in  a  mixture,  but 
excluding  any  such  substance  or 
mixture  that  is  in  a  manufactured 
product  other  than  a  c&ntcuner  used  for 
transportation  or  storage  of  the 
substance  or  mixture”  (57  FR  33788).  A 
bulk  container,  also  described  in  40  CFR 
82.3(i).  means  a  container  in  which  "a 
listed  substance  or  mixture  must  flrst  be 
transferred  [from,  and  then  transferred)' 
'to  another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  (the 
controlled  substance’s]  intended  use” 

(57  FR  33788). 

The  products  that  EPA  proposes  to 
exempt  in  this  NPRM  are  actually 
product  categories  rathw  than  particular 
products  manufactured  and  marketed  by 
individual  companies.  In:  this 
rulemaking,  EPA  is  relying  upon,  the 
definition  of  "product”  developed  in 
the  Class  I  Nonessential  Products  Ban 
rulemaking.  EPA  reiterates  its  belief  that 
in  section  610  of  the  statutet.Congress 
applied  this  tarm  to  any  type  or  category 
of  merchandise  or  commodity  offered 
for  sale,  as  well  as  any  use  of  an  ozone- 
depleting  substance  in  the  manufecture 
or  packaging  of  any  such  merchemdise 
or  commodity.  Consequently,,  when 
granting  exceptions,  ^A  intends  to  take 
action  with  regard  to  entire  product 
categories  rather  than  individual 
products  in  this  rulemaking  (EPA 
recognizes  that  in  the  case  of  certain 
niche  markets,  there  maybe  only  one 
individual  product  that  falls  within  a 
particular  category;  in  such  a  case,.EPA 
will  consider  an  exception  for  that 
specific  product  if  it  receives  cornments 
to  that  effect). 

EPA  believes  that  such  an  approach  is 
appropriate,  and  that  it  ia  justified  by. 
the  statutory  treatment  of  certain'groups 
of  products  manufactured  with  or 
containing  class  U  substances  in  section 
610(d).  Congress  banned  entire 
categories  of  products  in  section 
61Q(d)(2).  when  it  banned  aoxisols, 
pressurized  dispensers,  and  plastic  foam 
products  containing  class  II  substances, 
and  exempted  a  category  in  section 
61Q(d)(3)(A)  when  it  exempted  foam 
insuliatian  products.  EPA  believes  that 
thift  statutory  language  of  section  610(d) 
indicates  Congressional  intent  to 
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address  products  and  the  use  of  ozone- 
depleting  substances  by  broad  use 
categories,  provided  that  some 
mechanism  exists  for  addressing 
particular  applications  within  those 
categories  which  may  meet  the  statutory 
criteria  for  exceptions  or  exemptions. 
EPA  will  carefully  consider  requests  for 
exceptions  and  exemptions  received 
during  the  public  comment  period  in 
order  to  address  additional  foam  or 
aerosol  products  which  may  meet  the 
criteria  for  exceptions  and  exemptions 
set  out  in  the  statute.  EPA  believes  that 
this  approach  is  equitable  and 
comprehensive,  and  that  it  represents 
the  most  effective  use  of  the  Agency’s 
resources. 

a.  Previous  Regulation  Affecting  the 
Use  of  HCFCs  in  Aerosol  Products.  In 
the  past,  CFCs  were  used  extensively  in 
aerosol  products  worldwide,  mainly  as 
propellants^  but  also  as  solvents  and 
diluents,  and  as  the  active  ingredients  in 
some  products.  In  the  mid-1970s,  the 
use  of  CFC-11  and  -12  in  aerosols 
accounted  for  60  percent  of  the  total  use 
of  these  chemicals  worldwide.  As  a 
result,  on  March  17, 1978,  the  EPA 
promulgated  regulations  under  the 
Toxic  Substances  Control  Act  to  ban  the 
use  of  CFCs  as  aerosol  propellants  in 
most  products  (43  FR  11318). 

The  1978  aerosol  ban  prohibited  the 
manufacture  or  sale  of  aerosol  products 
using  CFCs  as  propellants.  Other  uses  of 
CFCs  in  aerosols,  such  as  solvents, 
active  ingredients,  or  sole  ingredients, 
were  not  included  in  the  ban.  In 
addition,  certain  “essential  uses”  of 
CFCs  as  aerosol  propellants  were 
exempted  from  the  ban  because  no 
adequate  substitutes  were  available  at 
the  time.  Consequently,  although  the 
use  of  CFCs  in  aerosols  was  reduced 
dramatically  by  the  1978  ban,  the 
production  of  a  number  of  specific 
aerosol  products  containing  CFCs 
remain^  legal.^ 


-•Those  uses  exempted  or  excluded  from  the  1978 
ban  included:  meter^  dose  inhalant  drugs; 
contraceptive  vaginal  foam;  lubricants  for  the 
production  of  pharmaceutical  tablets;  medical 
solvents  such  as  bandage  adhesives  and  adhesive 
removers;  skin  chillers  for  medical  purposes; 
aerosol  tire  inflators;  mold  release  agents; 
lubricants,  coatings,  and  cleaning  fluids  for 
industrial/institutional  applications  to  electronic  or 
electrical  equipment;  special-use  pesticides; 
aerosols  for  the  maintenance  and  operation  of 
aircraft;  aerosols  necessary  for  the  military 
preparedness  of  the  United  States  of  America 
(primarily  pesticides,  aircraft  and  electronics 
maintenance  products,  and  specialty  lubricants); 
diamond  grit  spray;  single  ingredient  dusters,  baeze 
sprays,  and  noise  horns;  mercaptan  stench  warning 
devices;  pressurized  drain  openers;  aerosol 
polyurethane  foam  dispensers;  and  whipped 
topping  stabilizers.  Many  of  these  exemptions  were 
suteequently  included  in  the  Class  I  Nonessential 
Products  Ban. 


Due  to  the  1978  ban  on  the  use  of 
CFCs  as  aerosol  propellants  in  most 
products,  consumption  of  CFCs  by  the 
aerosol  industry  in  the  United  States 
decreased  dramatically;  in  1988,  for 
example,  only  9870  metric  tons  of  CFCs 
were  used  in  aerosols  (primarily  those 
products  exempted  or  excluded  fi-om 
the  1978  ban),  representing 
approximately  2.5  percent  of  all  class  I 
substances  (weighted  by  ozone- 
depletion  potential)  that  year.  U.S. 
formulators  of  aerosol  pr^ucts 
responded  to  the  ban  by  switching  to 
alternatives  to  CFCs,  especially 
hydrocarbons  and  compressed  gases 
such  as  CO2.  However,  in  a  number  of 
applications,  especially  those  where 
flammability  is  a  concern, 
manufacturers  have  turned  to  HCFCs  as 
substitute  propellants  and  solvents. 

In  its  Class  I  Nonessential  Products 
Ban  rulemaking,  EPA  re-examined  all  of 
the  products  excluded  from  the  1978 
ban,  as  well  as  those  specifically 
exempted  from  the  1978  ban.  EPA  also 
examined  products  identified  by 
commenters  to  the  proposed  rule.  A 
great  deal  of  information  was  available 
to  EPA  in  promulgating  the  class  I  ban, 
including  the  Agency’s  1989  report 
Alternative  Formulations  to  Reduce  CFC 
Use  in  U.S.  Exempted  and  Excluded 
Aerosol  Products,  and  the  UNEP 
Technical  Options  Committee  report  on 
aerosols,  sterilants  and  miscellaneous 
uses  of  CFCs. 

EPA  determined  that  a  number  of 
alternative  propellants  and  delivery 
systems  have  l^n  developed  and 
adopted  since  the  original  aerosol 
exemptions  were  granted.  As  a  result, 
many  previously  exempted  or  excluded 
products  no  longer  used  CFCs. 
Consequently,  EPA  concluded  that 
satisfactory  substitutes  were  available 
for  most  uses  of  (7Cs  in  aerosols  and 
pressurized  dispensers.  As  a  result  of  its 
research  and  the  public  comments 
received  in  response  to  its  January  16, 
1992  NPRM,  EPA  banned  both 
propellant  and  non-propellant  uses  of 
CFCs  in  most  aerosol  products, 
exempting  only  eleven  specific 
applications  for  which  it  determined 
that  no  adequate  substitutes  for  CFCs 
were  available  at  that  time.^ 


sThe  exempted  products  consisted  of:  medical 
devices  listed  in  21  CFR  2.125(e);  lubricants  for 
pharmaceutical  and  tablet  manufocture;  gauze 
bandage  adhesives  and  adhesive  removers;  topical 
anesthetic  and  vapocoolant  products;  lubricants, 
coatings  or  cleaning  flifids  for  electrical  or 
electronic  equipment,  which  contain  CFC-11,  CFC- 
12.  or  CFC-113  for  solvent  purposes,  but  which 
contain  no  other  CFCs;  lubricants,  coatings  or 
cleaning  fluids  used  for  aircraft  maintenance,  which 
contain  CFC-11  or  CFC-113  but  which  contain  no 
other  CFCs;  mold  release  agents  used  in  the 
production  of  plastic  and  elastomeric  materials. 


b.  Current  Use  of  HCFCs  in  Aerosol 
Products.  Today,  aerosols  and 
pressurized  dispensers  containing 
HCFCs  make  up  only  a  small  percentage 
of  existing  aerosol  products.  HCFCs 
have  been  available  for  industrial 
applications  since  the  1940s.  However, 
until  recently,  they  have  not  been  used 
in  large  quantities  in  aerosol 
applications,  primarily  because  in  the 
past  the  cost  of  HCFCs  was  significantly 
higher  than  that  of  the  most  widely  used 
alternatives,  CFCs  and  hydrocarbons.  In 
recent  years,  with  the  imposition  of  an 
excise  tax  on  CFCs  and  the 
establishment  of  an  international 
agreement  to  phase  out  CFC  production, 
HCFC  use  in  aerosol  products  and 
pressurized  dispensers  has  increased. 
According  to  EPA  research,  about  12 
million  pounds  of  HCFCs  were  used  in 
1991  in  aerosol  products  and 
pressurized  dispensers  (mostly  HCFC- 
22  used  as  propellant). 

There  are  several  possible  reasons  that 
manufacturers  of  aerosol  products  and 
pressurized  dispensers  have  refrained 
from  using  HQf^  in  their  formulations. 
Many  industry  representatives  have 
informed  EPA  that  manufacturers  have 
been  reluctant  to  convert  to  HCFCs 
because  they  believed  that  as  ozone- 
depleting  substances,  these  chemicals 
would  be  subject  to  additional 
regulation  in  the  future.  In  fact,  the 
accelerated  phaseout  of  the  production 
proposed  for  HCFC-141b,  HCFC>-142b, 
and  HCFC-22  would  effectively  limit 
the  amount  of  time  that  manufacturers 
could  use  those  HCFCs.  In  addition, 
awareness  of  the  section  610(d)  ban  on 
the  use  of  HCFCs  in  aerosol  products 
and  pressurized  dispensers  has 
encouraged  formulators  to  explore  other 
alternatives  to  HCFCs.  As  a  result,  EPA 
anticipates  minimal  future  economic 
impact  resulting  from  the  statutory 
limitations  on  producers  of  aerosols  and 
other  pressurized  dispensers  containing 
HCFCs  under  section  610(d). 

EPA  believes  that  a  diverse  group  of 
companies  are  affected  by  this  ban, 
including  both  small  and  large 
businesses.  The  small  businesses  may 
include  manufacturers  of  products 
containing  class  11  substances  and 
retailers  that  sell  these  products.  Based 
on  numerous  discussions,  EPA  believes 


which  contain  CFC-li  or  CFC-113  but  which 
contain  no  other  CFCs;  spinneiette  lubricant/ 
cleaning  sprays  used  in  the  production  of  synthetic 
fibers,  which  contain  CFC-114  but  which  contain 
no  other  CFCs;  containers  of  class  11  substances 
used  as  halogen  ion  sources  in  plasma  etching; 
document  preservation  sprays  which  contain  CFC- 
113  but  which  contain  no  other  CFCs;  and  red 
pepper  bear  repellent  sprays  which  contain  CFC- 
113  but  which  contain  no  other  CFCs.  The  majority 
of  these  applications  were  for  solvent  applications 
of  CFC-11  or  CFC-113. 
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these  affected  products  often  represent  a 
small  fraction  of  the  businesses’  overall 
product  line.  EPA  believes  that  larger 
companies  also  produce  products 
containing  HCFCs,  especially  foam 
products.  EPA  believes  that  many  of 
these  large  businesses  produce  a  wide 
assortment  of  other  pn^cts  not 
affected  by  the  class  H  ban.  EPA 
requests  comment  on  the  numbers  and 
types  of  firms  Affected  by  this  ban.  and 
wither  these  companies  have  product 
lines  that  contain  other  products  not 
affected  by  the  ban. 

c.  Alternatives  to  CFC  and  HCFC  Use 
in  Aerosol  Products.  EPA  believes  that 
manufacturers  have  been  working  to 
identify  substitutes  for  HCFCs  in  all  of 
their  prod'int  areas.  Currently  available 
substitutes  for  aerosols  and  other 
pressurized  dispenses  containing 
HCFCs  include:  hydrocarbons 
(predominantly  propane  and  butane); 
other  higher  priced/special  use 
flammable  gases  (dimethyl  ether  and 
HFC-152a):  nonflammable  compressed 
gases  (such  as  carbon  dioxide,  nitrogen, 
nitrous  oxide,  and  HFC-134a);  solvent 
substitutes  (methylene  chloride  and 
dimethyl  ether/water  mixtures);  non¬ 
aerosol  spray  dispensers  (finger  pumps, 
trigger  pumps,  and  mechanic  pressure 
dispensers);  and  non-spray  dispensers 
(solid  sticks,  roll-ons,  bnishes,  pads, 
shakers,  and  powders).  The  background 
document  on  aerosol  products  and 
pressurized  dispensers  containing  class 
II  substances,  prepared  in  support  of 
this  rulemaking,  mscu.sses  alternatives 
to  HCFCs  in  aerosol  applications  in 
greater  detail. 

EPA  doc  .  not  necessarily  advocate  all 
of  the  substitutes  currently  being  used 
by  manufacturers  in  place  of  HCFCs. 
There  are  a  number  of  safety  and  health 
issues  associated  with  some  of  the 
possible  substitutes  for  HCFCs  in 
aerosol  products  and  other  pressurized 
dispensers;  however,  EPA  believes  that 
with  the  proper  precautions,  each  of 
these  alternatives  could  be  used  safely. 
EPA  intends  to  carefully  examine  the 
issue  of  safe  alterpatives  under  its 
regulations  to  implement  section  612. 

a.  Exceptions  for  Aerosol  Products 
and  Pressurized  Dispensers.  Under 
section  610(d)(2).  a  particular  aerosol  or 
pressurized  dispenser  product 
containing  a  class  11  substance  may  be 
granted  an  exception  from  the  ban  by 
EPA  if  the  Agency  makes  two 
determinations:  first,  that  it  is  essential 
as  a  result  of  woiker  safety  or 
flammability  concerns;  and,  second,  that 
the  only  available  alternative  is  a  class 
I  substance.  Unless  EPA  determines  that 
the  product  meets  botb  these  criteria 
and  grants  an  exception,  the  aerosol  or 
pressurized  dispenser  product  is  banned 


by  section  610(d).  EPA  has  made  an 
extensive  survey  of  aerosol  products 
and  pressurized  dispensers,  and  has 
identified  the  products  that  it  believes 
qualify  for  exceptimis  under  section 
610(d)(2).  EPA  will  carefiilly  consider 
requests  for  adcUtional  exceptions  . 
received  during  the  public  comment 
period  for  aerosol  products  and 
pressurized  dispensers  to  determine 
whether  they  meet  the  criteria  laid  out 
in  section  610(d)(2k  • 

Section  610(d)(2)(A)  requires  that,  in 
order  to  grant  an  exception  to  the  ban, 
the  Agency  must  determine  that  the 
aerosol  product  or  pressurized 
dispenser  is  essential  as  a.  result  of 
flammability  or  worker  safety  concerns. 
EPA  interprets  this  requirement  to  mean 
that  if  the  product  is  important  (i.e.,  if 
it  is  not  “nonessential”),  and  if  no 
substitute  product  or  manufacturing 
process  adequately  (i.e.,  effectively) 
addresses  issues  of  flammability  and 
worker  safety,  then  for  the  purposes  of 
section  610(d)(2)(A),  the  use  of  a  class 
II  substance  in  that  product  is  worthy  of 
being  considered  essential. 

A  second  criterion  must  also  be 
satisfied  for  granting  an  exception. 
Section  610(d)(2)(B)  requires  that,  in 
order  to  grant  an  exception  to  the  ban, 
the  Agmicy  must  also  determine  that 
“the  only  available  alternative  to  [the] 
use  of  a  class  II  substance  [in  the 
product  in  question)  is  [the]  use  of  a 
class  I  substance  which  legally  could  be 
substituted  for  such  class  II  substance.” 
Consequently,  under  section  610(d|(2), 
the  Agency  cannot  grant  an  exception 
unless  a  class  I  substance  could  still  be 
legally  substituted  for  the  class  11 
substance  that  the  product  contains, 
even  if  EPA  determines  that  an  aerosol 
product  or  presstirized  dispenser  is 
otherwise  worthy  of  being  considered 
essential  in  accordance  with  section 
610(d)(2)(A).  The  statute  is  clear  in  this 
regard.  Both  criteria  must  be  met;  the 
economic  importance  of  a  certain 
product  or  the  health  and 
environmental  impacts  associated  with 
banning  it  are  not  by  themselves 
sufficient  grounds  for  granting  an 
exception.  EPA  believes  that  Bils 
situation  effectively  limits  the  universe 
of  products  eligible  for  exceptions  to  the 
class  II  statutory  ban  to  those  aerosol 
products  and  pressurized  dispensers 
exempted  from  the  Class  I  Nonessential 
Products  Ban,  and  possibly  products 
containing  methyl  chloroform,  carbon 
tetrachloride,  and  halons,  that  is,  those 
products  still  legally  able  to  use  class  I 
substances.  Research  conducted  for  the 
Class  I  Nonessential  Products  Ban  has 
led  EPA  to  believe  that  adequate 
substitutes  for  all  other  aerosol  products 
and  pressurized  dispeasers  containing 


HCFCs.  do,  in  fact,  exist.*  Eleven 
products  (or  solvent  uses  of  CFCs  in 
these  products)  were  exempted  under 
the  Class  I  Nonessenti^  Products  Ban 
(58  FR  4767).  These  products  are  listed, 
below; 

i.  Medical  devices  listed  in  21GFR  2.125(e) 
iL  Lubricants  for  pharmaceutical  and  tablet 
manufecture 

iii.  Gauze  bandage  adhesives  and  adhesive 

removers 

iv.  Topical  anesthetic  and  vapocoolant 
,  products 

V.  Solvent  uses  in  lubricants,  coatings  or 

cleaning  fluids  for  electrical  or  electronic 
equipment 

vi.  Solvent  uses  in  lubricants,  coatings  or 

cleaning  fluids  used  for  aircraft 
maintenance 

vii.  Solvent  uses  in  mold  release  agents 
viii'.  Solvent  uses  in  spinnerette  lubricant/ 

cleaning  sprays 
ix.  Plasma  etching 

X.  Solvent  uses  in  document  preservation 
sprays 

xi.  Solvent  uses  in  red  pepper  bear  repellent 
sprays 

Therefore,  in  order  to  grant  an 
exception  to  the  ban,  the  only  available 
alterative  to  the  use  of  the  class  n 
substance  must  be  a  legal  use  of  a  class 
I  substance  (as  listed  above)  and  the 
Agency  must  determine  that  the  aerosol' 
product  or  pressurized  dispenser  is 
essential  as  a  result  of  flanimability  or 
worker  safety  concerns.  Consequently, 
EPA  believes  it  is  limited  to  considering 
granting  exceptions  under  section 
610(d)(2)  only  to  the  eleven  products  (or 
solvent  uses  of  HCFCs  in  these 
products)  exempted  under  the  Class  I 
Nonessential  Products  Ban  (58  FR 
4767). 

EPA  realizes  that  the  class  II 
exemptions  are  integrally  linked  to  the 
Class  I  Nonessential  Products  Ban.  EPA 
believes  the  class  I  ban  and  the  Act  gave 
fair  and  ample  notice  to  the  public,  and 
through  the  class  I  rulemaking  process, 
addressed  all  of  the  comments  received 
by  the  Agency.  EPA  realizes  that  there 
are  a  number  of  products  that  do  not  use 
class  I  substances,  but  do  use  class  II 
substances.  Some  of  the  manufacturers 
of  these  products  may  not  have 
commented  on  the  need  for  a  class  I 
exemption,  because  they  were  not  aware 
of  the  integral  nature  of  the  two  bans 


■^EPA  has  noi  at  this  time  identified  satisfactory 
substitutes  for  the  products  which,  in  its  January 
15, 1993  rulemaking,  the  Agency  exempted  fram< 
the  ban  on  aerosols  and  other  pressurised 
dispensers  containing  CFCs;  however,  EPA  believes 
that  due  to  recent  technological  advances,  adequate 
substitutes  for  some  of  the  applications  exempted 
in  the  class  1  ban  may  soon  be  available.  These  same 
aerosol  products  and  pressurised  dispensers  are 
being  considered  for  class  U- exceptions  under  this 
proposaL  EPA  may  reconsider  class  I- and  class  11 
exemptions  for  these  products,  if  at  some  time  in 
the  future.  EPA  determines  that  adequate 
.substitutes  are  available. 
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(e.g.  that  class  II  exemptions  could  only 
be  obtained  where  class  I  use  was  legal). 
As  stated  above,  without  a  legal  class  I 
use,  the  Agency  does  not  have  authority 
under  §  610(d)  to  grant  exemptions 
under  the  class  II  ban.  For  the  most  part, 
aerosol  products  were  only  given 
exemptions  under  the  class  I  ban  for 
solvent  uses.  The  Agency  believes  that 
substitutes  for  all  propellent  uses  of 
class  I  and  class  II  products  are 
currently  available.  If  EPA  were  to 
determine,  based  on  comments 
submitted  under  today’s  action,  that 
there  is  a  need  to  revise  the  Class  1 
Nonessential  Products  Ban,  EPA  would 
likely  consider  only  products  for  which 
the  availability  of  substitutes  was  not 
sufficiently  considered  in  the  earlier 
rulemaking.  The  Agency  requests 
comment  on  the  need  to  revisit  the  Class 
I  Nonessential  Products  Ban  through 
this  rulemaking  with  respect  to  any 
product  for  which  there  is  no  substitute 
for  class  II  use  other  than  a  class  I  use 
which  is  no  longer  legal. 

Recently,  EPA  has  been  approached 
by  the  manufacturers  of  a  product  that 
may  not  have  been  sufficiently 
considered  during  the  class  I 
rulemaking,  that  being  pesticides  used 
in  aircraft.  Aircraft  entering  the  United 
States  from  certain  locations  are 
required  to  eliminate  foreign  insects  that 
might  pose  a  threat  to  domestic 
agriculture  or  the  population's  health.  In 
order  to  prevent  accidentally 
transporting  these  insects,  pesticide 
sprays  are  often  used  thirty  minutes 
prior  to  landing  in  the  United  States. 

The  unique  need  to  apply  this  product 
during  flight  requires  that  formulations 
meet  stringent  specifications,  including 
those  regarding  flammability, 
established  by  the  Department  of 
Transportation  and  the  Department  of 
Agriculture.  Pesticides  used  to  disinfect 
aircraft  may  be  using  class  I  or  class  II 
substances.  Currently,  the  Agency  does 
not  have  enough  information  to 
determine  whether  EPA  needs  to  revise 
the  class  I  ban  to  provide  an  exception 
for  this  product.  However,  EPA  requests 
comment  on  the  need  to  revise  the  Class 

I  Nonessential  Products  Ban  to  provide 
an  exception  for  pesticides  nsed  on 
aircraft,  with  the  intent  that  the  class  I 
substances  not  actually  be  used.  The 
class  I  exception  would  merely  provide 
the  basis  upon  which  to  grant  a  class  II 
exception,  where  no  other  acceptable 
alternatives  are  available.  In  addition. 
EPA  is  requesting  comment  on  worker 
safety  or  flammability  concerns 
regarding  the  use  of  substitutes  for  class 

II  substances  that  may  be  used  or 
considered  for  use  in  aircraft  pesticides. 

EPA  has  also  recently  received 
information  about  a  second  product  that 


may  not  have  been  sufficiently 
considered  during  the  class  I 
rulemaking.  This  information  concerns 
the  manufacturing  and  use  of  antispatter 
products  used  by  welders.  Either  CFC- 
113  or  HCFC-141b  may  be  used  in 
antispatter  products  that  are  used  as 
coatings  to  prevent  the  adhesion  of  weld 
spatter  to  metal  surfaces.  While 
methylene  chloride  may  be  a  substitute 
for  the  class  I  and  class  II  substances  in 
this  product,  because  welders  often 
work  in  small  work  areas,  with  welding 
curtains  that  may  interfere  with 
ventilation  systems  surrounding  their 
welding  operation,  welders  could  be 
exposed  to  high  concentrations  of 
methylene  chloride.  The  particular 
formulations  of  the  antispatter  products 
that  contain  class  I  and  class  II 
substances  are  the  same  formulations  as 
some  lubricants  used  for  aircraft 
maintenance,  electronic  and  electrical 
equipment,  and  the  same  formulation  as 
mold  release  agents.  EPA  granted  a  class 

I  exception  and  is  proposing  to  grant 
exceptions  to  the  class  II  ban  for  the 
solvent  uses  of  HCFCs  in  mold  release 
agents  and  solvent  uses  in  lubricants, 
coatings  and  cleaning  fluids  used  for 
electronic  and  electrical  equipment  and 
aircraft  maintenance.  Currently,  the 
Agency  does  not  have  enough 
information  to  determine  whether  EPA 
needs  to  revise  the  class  I  ban  to  provide 
an  exception  for  antispatter  products 
used  by  welders.  However,  EPA 
requests  comment  on  the  need  to  revise 
the  Class  I  Nonessential  Products  Ban  to 
provide  a  potential  exception  for 
antispatter  products  used  by  welders, 
with  the  intent  that  the  class  I 
substances  not  actually  be  used.  The 
class  I  exception  would  merely  provide 
the  basis  upon  which  to  grant  a  class  II 
exception,  where  no  other  acceptable 
alternatives  are  available.  In  addition, 
EPA  is  requesting  comment  on  worker 
safety  or  flammability  concerns 
regarding  the  use  of  substitutes  for  class 

II  substances  that  may  be  used  or 
considered  for  use  as  an  antispatter 
product  used  by  welders. 

Several  manufacturers  concerned 
about  the  availability  and  economic 
feasibility  of  using  alternatives  in  other 
circumstances  have  also  contacted  EPA. 
In  particular,  manufacturers  of  dusters 
and  safety  sprays  have  commented  on 
the  possible  nei^  for  a  class  I  exception 
based  on  the  unavailability  of 
alternatives.  EPA  requests  comment  on 
the  need  to  revise  the  Class  I 
Nonessential  Products  Ban  to  provide  a 
potential  exception  for  these  products. 

In  addition,  EPA  is  requesting  comment 
on  worker  safety  or  flammability 
concerns  regarding  the  use  of  substitutes 


for  class  II  substances  that  may  be  used 
or  considered  for  use  in  dusters  and 
safety  sprays. 

The  Agency  believes  it  also  has  the 
authority  to  consider  granting 
exceptions  for  products  containing  one 
or  more  class  II  substances  and  to 
respond  to  requests  for  exceptions  to  the 
ban  based  on  the  grounds  that  the  only 
available  alternative  for  the  class  II 
substancefs)  is  methyl  chloroform  or 
carbon  tetrachloride  (legally  available 
class  I  substances).  A  manufacturer, 
distributor,  or  retailer  of  a  product 
containing  one  or  more  class  II 
substances  could  request,  during  the 
comment  period,  an  exception  from 
EPA,  citing  methyl  chloroform  or  carbon 
tetrachloride  as  the  only  alternative(s). 
EPA  would  consider  such  a  request,  but 
the  Agency  would  require  significant 
proof  that  such  claims  were  not 
attempts  to  circumvent  the  intent  of  the 
ban.  Moreover,  given  that  methyl 
chloroform  and  carbon  tetrachloride  are 
not  suitable  for  use  as  propellants  in 
aerosol  products.  EPA  would  be 
concerned  about  a  request  for  an 
exception  in  which  the  applicant 
claimed  that  the  only  available 
substitute  for  a  propellant  in  its  product 
was  methyl  chloroform  or  carbon 
tetrachloride,  or  that  the  HCFC-22 
(generally  used  as  a  propellant)  in  its 
product  served  as  a  solvent. 

The  Agency  recently  learned  of  a 
product,  a  pesticide  used  to  kill  wasps 
and  hornets  nesting  near  high-voltage 
power  lines,  that  may  require  an 
exception  based  on  the  solvent  use  of 
HCFC-141b  in  a  new  formulation, 
replacing  the  current  formulation  that 
uses  methyl  chloroform.  EPA  currently 
does  not  have  enough  information  to 
determine  if  worker  safety  or 
flammability  concerns  relate  to  the  use 
of  alternatives  to  the  class  II  substances, 
other  than  methyl  chloroform,  in  wasp 
and  hornet  sprays.  Furthermore,  EPA 
does  not  yet  have  confirmation  that  an 
application  for  new  formulations  has 
been  submitted  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA)  for  these  HCFC- 
formulations.  Therefore,  the  Agency  is 
not  proposing  to  exempt  the  use  of  class 
II  substances  in  wasp  and  hornet  sprays 
used  near  high-voltage  power  lines 
under  today’s  proposed  rulemaking. 
However,  EPA  requests  comment  on 
worker  safety  or  flammability  concerns 
regarding  the  manufacturing  and  use  of 
these  pr^ucts,  as  well  as  comment  on 
current  and  potential  uses  of  class  II 
substances  in  these  products.  In 
addition,  EPA  requests  comment  on 
whether  the  only  available  alternative  to 
the  use  of  a  class  II  substance  in  wasp 
and  hornet  pesticides  used  near  high- 
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voltage  power  lines  is  the  use  of  a  class 

I  substance. 

EPA  also  recently  learned  of  another 
product  in  which  manufacturers  may  be 
using  or  considering  using  class  II 
substances  to  replace  the  use  of  methyl 
chloroform.  This  aerosol  product  is  used 
to  clean  hydraulic  and  electronic  parts 
in  aircraft,  automotive  and  marine 
maintenance.  In  the  class  I  rulemaking, 
EPA  exempted  the  solvent  uses  of  CFCs 
in  lubricants,  coating  and  cleaning 
fluids  for  electrical  or  electronic 
equipment  and  aircraft  maintenance.  As 
discussed  below,  EPA  is  proposing  to 
exempt  the  solvent  uses  of  class  II 
substances  for  these  same  products. 
However,  this  exemption  does  not  apply 
to  products  used  for  hydraulic  parts 
maintenance.  EPA  does  not  have 
enough  information  to  determine  if 
products  used  to  clean  hydraulic 
equipment  meet  all  of  the  criteria  for 
granting  an  exemption  under  section 
610(d);  therefore,  EPA  is  not  proposing 
to  exempt  these  products.  However, 

EPA  requests  comment  on  worker  safety 
or  flammability  concerns  regarding  the 
manufacturing  and  use  of  these 
products,  as  well  as  comment  on  current 
and  potential  uses  of  class  II  substances 
in  these  products.  In  addition,  EPA 
requests  comment  on  whether  the  only 
available  alternative  to  the  use  of  a  class 

II  substance  in  hydraulic  parts  cleaners 
is  the  use  of  a  class  I  substance. 

EPA  is  unaware  of  any  other  products 
for  which  manufacturers,  distributors  or 
retailers  are  substituting  or  planning  to 
substitute  class  II  substances,  because 
the  only  legal  substitute  for  the  class  II 
substance  is  methyl  chloroform  or 
carbon  tetrachloride;  however,  EPA  is 
requesting  comment  on  the  need  to 
grant  exceptions  based  on  worker  safety 
or  flammability  considerations 
associated  with  such  substitutes  for 
class  II  substances. 

EPA  notes  that  a  number  of  the 
exemptions  for  aerosol  products 
contained  in  the  Class  I  Nonessential 
Products  Ban  final  rule  (58  FR  4767) 
were  only  for  tlie  use  of  particular  CFCs 
as  solvents  in  those  products.  The 
reason  EPA  specifically  exempted  those 
CFCs  in  the  affected  products  is  because 
EPA  research  indicated  that  while 
substitutes  were  available  for  CFCs  as 
propellants  in  those  products,  the 
Agency  had  not  determined  that  there 
were  adequate  substitutes  available  for 
the  solvent  uses  of  the  specified  CFCs  in 
those  products.  CFC-11  and  CFC-113  are 
used  as  solvents  in  a  number  of  aerosol 
applications.  CFC-12  and  CFC-114  are 
used  primarily  as  propellants  in  aerosol 
applications,  but  EPA  granted  requests 
for  exemptions  for  several  products 
containing  CFC-12  and  CFC-114  as 


solvents  in  the  class  I  ban  after  receiving 
information  indicating  that  no  adequate 
substitutes  were  currently  available  for 
the  solvent,  diluent,  or  carrier  function 
that  these  CFCs  served  in  these 
products.  Consequently,  EPA  granted 
exemptions  for  the  use  of  these  CFCs  in 
the  specified  products  in  the  belief  that 
this  limited  CFC  use  in  these  products 
represents  the  only  legitimate  solvent 
applications.  Consequently,  the  Agency 
believes  that  there  are  no  remaining 
legal  propellant  applications  of  CFCs  in 
these  products.  As  a  result,  EPA 
believes  that  it  now  only  has  the 
authority  to  exempt  solvent  applications 
of  HCFCs  in  the  products  exempted  in 
the  class  I  ban  final  rule,  since  it  is  only 
for  those  applications  that  a  class  I 
substance  coiild  legally  be  used,  one  of 
the  criteria  for  an  exemption  under  the 
class  II  ban.  The  language  in  today’s 
proposed  regulation  reflects  that  belief. 

These  products,  as  well  as  other 
products  that  may  contain  class  II 
substances,  are  discussed  below  and  at 
greater  length  in  the  background 
document  accompanying  this  NPRM. 
EPA  will  carefully  consider  requests  for 
additional  exceptions  received  during 
the  public  comment  period  for  aerosol 
products  and  pressurized  dispensers  to 
determine  whether  they  meet  the 
criteria  laid  out  in  section  610(d)(2).7 

i.  Medical  devices  listed  in  21  CFR 
2.125(e).  Section  610(e)  of  the  Act  states 
“nothing  in  this  section  shall  apply  to 
any  medical  device  as  defined  in  section 
601(8).’’  Section  601(8)  defines 
“medical  device’’  as  any  device  (as 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321)), 
diagnostic  drug  product  (as  defined  in 
the  Federal  Food,  E)rug,  and  Cosmetic 
Act),  and  drug  delivery  system — (A)  if 
such  device,  product,  drug,  or  drug 
delivery  system  utilizes  a  Class  I  or 
Class  II  substance  for  which  no  safe  and 
effective  alternative  has  been  developed 
and,  where  necessary,  approved  by  the 
Commissioner  of  the  Food  and  Drug 
Administration  (FDA);  and  (B)  if  such 
device,  product,  drug,  or  drug  delivery 
system,  has,  after  notice  and 
opportunity  for  public  comment,  been 
approved  and  determined  to  be  essential 
by  the  Commissioner  in  consultation 
with  the  Administrator. 

FDA  currently  lists  12  medical 
devices  for  human  use  as  essential  uses 
of  CFCs  in  21  CFR  2.125.  These  devices 


'’The  Agency  will  also  consider  removing 
particular  aerosol  products  from  the  list  of 
exempted  products  in  40  CFR  82.66(dK2),  as  part 
of  the  final  rule,  if  it  receives  any  such  requests 
during  the  public  comment  period  for  this 
rulemaking,  documenting  that  such  products  do  npt 
meet  the  criteria  for  exemptions  in  secUon 
610(d)(2). 


consist  of  certain  metered  dose  inhalers 
(MDIs),  contraceptive  vaginal  foams, 
intrarectal  hydrocortisone  acetate, 
polymyxin  B  sulfate-bacitracin-zinc- 
neomycin  sulfate  soluble  antibiotic 
powder  without  excipients  for  topical . 
use,  and  anesthetic  drugs  for  topical  use 
on  accessible  mucous  membranes  where 
a  cannula  is  used  for  application. 

FDA  is  currently  reviewing  medical 
devices  using  class  II  substances  and  if 
necessary,  will  revise  21  CFR  2.125  to 
reflect  the  class  II  ban.  FDA  plans  to 
complete  its  review  prior  to  the  effective 
date  of  610(d).  EPA  proposes,  in 
accordance  with  section  610(e), 
exempting  only  medical  devices 
identified  as  essential  by  FDA  in  21  CFR 
2.125  or  otherwise  identified  as 
essential  by  FDA  in  accordance  with 
section  601(8).  These  FDA  “essential” 
determinations  are  for  the  purposes  of 
the  class  II  ban  only,  and  are  not 
necessarily  reflective  of  any  other 
essential  use  determin,ations  for  other 
Title  VI  rulemakings. 

ii.  Lubricants  for  pharmaceutical  and 
tablet  manufacture.  Aerosol  lubricants 
are  used  to  coat  mold  chambers  and 
punch  presses  used  in  the  production  of 
pharmaceutical  pills  and  tablets.  These 
products  typically  contain  class  I 
substances.  Because  these  products  are 
used  in  the  production  of  tablets  and 
pills  for  human  ingestion,  they  must  be 
nonflammable  and  nontoxic.  Since 
lubricants  in  the  manufacture  of  tablets 
and  pills  are  applied  continuously  in 
the  manufacturing  process,  flammable 
or  toxic  alternatives  present  a  greater 
risk  to  workers  of  exposure  to  toxic 
fumes  or  explosion.  Heat  may.build  up 
on  the  pill  presses  and  the  continual  use 
of  the  product  may  lead  to  appreciable 
vapor  concentrations. 

Currently,  the  Agency  is  unaware  of 
any  class  II  users;  however,  EPA 
believes  that  HCFC-22,  and  a  blend 
containing  HCFC-22  and  HCFC-142b, 
are  possible  substitutes  for  the  CFC-12 
used  in  these  lubricants.  The  Agency 
has  no  information  on  the  use,  planned 
use,  or  testing  of  HLT'Cs  as  substitutes 
for  the  use  of  CFC-113  as  a  solvent. 
Therefore,  EPA  is  not  proposing  to 
exempt  the  use  of  a  class  II  substance  in 
an  aerosol  lubricant  for  pharmaceutical 
and  tablet  manufacturing  under  today’s 
proposed  rulemaking.  However,  EPA 
requests  comment  on  worker  safety  or 
flammability  concerns  regarding  the 
lubricants  for  pharmaceutical  and  tablet 
manufacture,  and  current  and  potential 
uses  of  class  II  substances  in  these 
lubricants. 

iii.  C^uze  bandage  adhesives  and 
adhesive  removers.  Adhesives  are  used 
by  medical  professionals  to  affix  gauze 
bandages  to  the  skin.  Adhesive 
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removers  are  used  to  facilitate  removal 
of  gauze  bandages  affixed  with 
adhesive.  EPA  does  not  know  of  any 
manufacturers  currently  using  HCFCs  in 
these  products.  EPA  is  aware  that 
alternative  formulations  of  products 
used  in  medical  applications  require 
FDA  approval.  However,  alternative 
products  such  as  tincture  of  benzoin, 
that  can  be  applied  with  sponge  or 
cotton  applicators,  are  available.  These 
products  help  make  the  skin  tacky  and 
an  adhesive  remover  is  not  generally 
required  for  bandage  removal.  However, 
they  may  be  volatile  and  have  an 
unpleasant  odor. 

^A  currently  does  not  have  enough  ' 
information  to  determine  if  worker 
safety  or  flammability  concerns  relating 
to  the  use  of  alternatives  to  class  n 
substances  in  gauze  bandage  adhesives 
and  adhesive  removers  exist.  Therefore, 
the  Agency  is  not  proposing  to  exempt 
the  use  of  class  n  substances  in  gauze 
bandage  adhesives  and  adhesive 
removers  under  today’s  proposed 
rulemaking.  However,  EPA  requests 
comment  on  worker  safety  or 
flammability  concerns  regarding  the 
manufecturing  and  use  of  these 
products,  as  well  as  comment  on  current 
and  potential  uses  of  class  II  substances 
in  these  products. 

iv.  Topical  anesthetic  and 
vapocoolant.  Topical  anesthetic  and 
vapocoolanf  products  are  used  by 
medical  personnel  to  temporarily 
deaden  the  response  of  nerves  in  the 
skin  prior  to  minor  topical  operations. 
These  products  have  also  been  used  on 
fingers  to  fecilitate  the  removal  of  tight 
rings.  While  the  Agency  is  imaware  of 
any  manufacturers  using  class  n 
substances  in  these  products.  EPA 
believes  some  formulations  including 
HCFC-22  and  HCFC-142b  are  possible. 
Preliminary  research  also  points 'to  HFC- 
134a  as  a  potential  substitute.  In 
addition,  nonpressurized  substitutes, 
such  as  Novocaine  administered  by 
injection,  are  currently  available. 

EPA  is  currently  unaware  of  any 
worker  safety  or  flammability  concerns 
relating  to  the  manufacture  or  use  of 
topical  anesthetic  imd  vapocoolant 
products.  Therefore,  the  Agency  is  not 
proposing  to  exempt  the  use  of  class  II 
substances  in  topical  anesthetic  and 
vapocoolant  products  in  today’s 
proposed  rulemaking.  However,  EPA 
requests  comment  on  worker  safety  or 
flammability  concerns  regarding  the 
manufactiuing  and  use  of  these 
products  with  alternatives  to  class  n 
substances,  as  well  as  comment  on 
current  and  potential  uses  of  class  II 
substances  and  HFC-134a  in  these 
products. 


V.  Solvent  uses  in  lubricants,  coatings 
or  cleaning  fluids  for  electrical  or 
electronic  equipment.  Lubricants  help 
reduce  friction  and  abrasion  at  points  of 
contact  between  materials.  Aerosol 
lubricants,  which  can  be  applied  in  a 
variety  of  forms,  afford  efficient, 
accurate  application  of  the  lubricant. 
Lubricants  include  a  wide  range  of 
products  used  in  various  applications, 
including  cleaner-lubricants  that 

{trovides  a  thin  protective  layer  of 
ubrication  while  removing  moisture, 
dust,  dirt  and  oxidative  pr^ucts. 

Methyl  chloroform.  CFC>11,  CFC-113, 
and  to  a  lesser  degree  CFC-12,  have 
traditionally  been  used  as  solvents  in 
aerosol  lubricants,  especially  in 
applications  where  flimunability  is  a 
concern.  Recently,  there  has  bem  some 
replacement  of  the  class  I  substances 
with  HCFC-141b.  However,  EPA  has  not 
been  able  to  determine  the  extent  of  this 
replacement,  or  determine  any 
variations  in  eflectiveness.  The  use  of 
CFC-11,  CFC-12  and  CFC-113  as 
solvents  in  commercial  aerosol 
lubricants  for  electronic  equipment  was 
exempted  from  the  ban  on  nonessential 
products  containing  class  I  substances. 

The  use  of  lubricants  in  confined 
spaces  or  aroimd  sources  of  ignition 
could  result  in  explosion  if  the  product 
were  flammable.  Although  increased 
ventilation  could  help  r^uce  the  risk  of 
flammability,  failure  of  ventilation 
systems  could  pose  an  immediate  threat 
of  fire  or  explosion.  Therefore,  the 
Agency  believes  flammability  is  a 
concern  associated  with  the  use  of 
aerosol  lubricants  for  electrical  or 
electronic  equipment. 

The  aerosol  solvent  cleaners  referred 
to  here  are  primarily  used  in  the 
manufacture,  maintenance,  and  repair  of 
electronic  components  and  eqmpment. 
Aerosol  solvent  cleaners  are  typically 
used  in  hand  cleaning  or  on-site 
maintenance  operations  that  do  not  lend 
themselves  to  automated  processes.  In 
the  electronics  industry,  aerosol  solvent 
cleaners  are  often  used  for  the  manual 
defluxing  of  soldered  electronic 
components. 

The  active  solvent  ingredient  in 
aerosol  cleaning  sprays  is  typically  CFC- 
113.  Other  substances,  including  methyl 
chloroform  and  CFC-11  are  also  used  in 
solvents.  The  use  of  CFC-11  and  CFC- 
113  in  solvent  cleaning  fluids  for 
electrical  and  electronic  equipment  is 
exempted  from  the  class  I  ban  on 
nonessential  products.  Since  HCFC- 
141b  has  properties  similar  to  CFC-113,i 
it  has  already  found  limited  uses  as  a 
replacement  for  CFC-113. 

Aerosol  solvent  cleaners  are  often 
used  at  work  benches  in  industrial 
situations.  Flammability  is  a  concern  in 


such  environments.  In  addition,  aerosol 
solvent  cleaners  may  be  used  on 
electronic  or  electrical  equipment  that 
must  be  serviced  while  electrical 
current  is  turned  on.  Therefore,  the 
Agency  believes  flammability  is  a 
concern  associated  with  the  use  of 
aerosol  cleaners  for  electrical  or 
electronic  equipment. 

EPA  proposes  exempting  from  today’s 
proposed  nilemaking  the  class  n  solvent 
uses  in  lubricants,  coatings  or  cleaning 
fluids  used  for  electrical  or  electronic 
equipment.  However,  the  Agency 
requests  comment  on  worker  safety  or 
flammability  concerns  regarding  the  use 
of  substitutes  for  class  II  substances  as 
solvents  in  lubricants,  coatings,  aerosol 
cleaners  for  electrical  or  electronic 
equipment,  as  well  as  comment  on 
current  and  potential  uses  of  class  II 
substances.  Li  addition,  EPA  requests 
comment  on  the  need  to  exempt  class  n 
substances  used  in  lubricants,  coatings, 
aerosol  cleaners  for  electrical  or 
electronic  eqmpment  that  can  only 
substitute  a  class  II  substance  with 
methyl  chloroform  or  carbon 
tetrachloride. 

vi.  Solvent  uses  in  lubricants,  coatings 
or  cleaning  fluids  used  for  aircraft 
maintenance.  Aerosol  lubricants  are 
used  on  motors,  wheel  bearings,  flight 
control  cables,  and  other  parts  in  the 
aircraft  that  are  difficult  to  access  and 
therefore  difficult  to  lubricate  without  a 
spray  product.  Class  I  substances  are 
typically  used  as  the  solyents  in  these 
products. 

Aerosol  cleaners  are  used  to  remove 
dirt,  dust,  and  oxidative  products  from 
electronics  components,  such  as  contact 
switches,  gears,  and  gauges  in  repair 
work  or  during  aircraft  operations. 
Typically,  electric  current  will  be 
running  through  these  devices,  or  the 
power  will  be  turned  off  and  on  to 
identify  the  faulty  components.  CFC-113 
is  frequently  used  as  the  solvent  in  these 
products.  EFA  believes  HCFC-141b  is 
being  used  as  a  substitute  for  CPC-113, 
to  a  hmited  degree.  (More  detailed 
information  can  be  found  in  the 
Backgroimd  Document  on  Aerosol 
Products  and  Pressurized  Dispensers 
Containing  Class  n  Substances.) 

There  are  safety  concerns  regarding 
the  use  of  aerosol  products  for  aircraft 
maintenance,  primarily  associated  with 
the  risk  of  flammability.  The  use  of 
flammable  or  toxic  products  in  the 
fuselage  could  prove  hazardous  because 
of  the  lack  of  ventilation.  The  use  of 
cleaners  or  lubricants  in  this  confined 
space  could  lead  to  an  Mxmmulation  of 
flammable  fumes  and  an  increased  risk 
of  explosion.  Therefore,  the  Agency 
believes  flammability  is  a  concern 
associated  with  solvent  uses  of  class  n 
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substances  in  lubricants,  coatings  or 
cleaning  fluids  used  for  aircraft 
maintenance. 

EPA  proposes  exempting  firom  the 
class  n  ban  solvent  uses  in  lubricants, 
coatings  or  cleaning  fluids  used  for 
aircraft  maintenance.  However,  the 
Agency  requests  comment  on  worker 
safety  or  flammability  concerns 
regarding  the  use  of  substitutes  for  class 
n  substances  as  solvents  in  lubricants, 
coatings,  aerosol  cleaners  for  aircraft 
maintenance,  as  well  as  comment  on 
current  and  potential  uses  of  class  II 
substances. 

vii.  Solvent  uses  in  mold  release 
agents.  Aerosol  mold  release  agents  are 
sprayed  onto  industrial  molds  to 
facilitate  the  removal  of  molded 
products.  Molded  products  can  be  made 
from  metals,  plastics,  or  rubber 
materials.  For  almost  all  applications, 
the  release  agent  must  be  Mghly  pure  to 
prevent  product  contamination  and 
must  be  compatible  with  the  substance 
being  molded. 

Manufacriires  of  mold  releases 
traditionally  used  CFC-11,  CFC-12  and 
CFC-113.  EPA  exempted  the  use  of  CFC- 
11  and  CFC-113  firom  the  ban  on  class 
I  nonessential  products  due  to  the  lack 
of  available  alternatives.  Research  to 
date  indicates  that  there  has  been  some 
substitution  and  extensive  testing  of 
HCFC-141b  for  CFC-113  as  a  solvent  in 
mold  release  agents.  HCFC-141b  is 
believed  to  be  an  adequate  substitute  in 
this  applicationaand  thus,  may  be  imder 
consideration  for  more  widespread 
substitution  by  manufacturers. 

In  general,  mold  release  agents  are 
applied  to  molds  during  the 
manufacture  of  plastics,  medical 
products,  rubber  products,  metals,  and 
other  products.  Periods  between 
application  can  be  as  short  as  10  to  15 
seconds.  As  a  result,  the  build-up  of 
flammable  gases  can  become  explosive 
in  an  industrial  setting.  Due  to  the 
nahure  of  the  product  and  its 
application,  ^A  believes  worker  safety 
and  flammability  concerns  exist. 
Therefore,  EPA  proposes  exempting 
from  today’s  proposed  rulemal^g  the 
class  n  solvent  uses  of  in  mold  release 
agents.  However,  EPA  requests 
comment  on  worker  safe^  or 
flammability  doncems  regarding  the  use 
of  a  substitute  for  class  n  substances  as 
solvents  in  mold  release  agents,  as  well 
as  comment  on  current  and  potential 
uses  of  class  n  substances. 

viii.  Solvent  uses  in  spinnerette 
lubricant/cleaning  sprays.  During  the 
production  of  certain  synthetic  fibers 
such  as  acrylic,  a  silicone  product  is 
sprayed  onto  spinning  blodcs  called 
spinnerettes  to  both  clean  and  lubricate 
the  machine.  Traditionally,  CFC-114  has 


been  the  preferred  solvent  because  it  is 
nonflammable,  nontoxic,  and  provides 
adequate  dispersion  of  the  active 
ingredient.  HCFC-22  and  HCFC-142b  are 
currently  being  used  and  are  being 
considered  for  more  extensive  future 
use  in  this  product.  EPA  is  aware  that 
alternatives  to  class  I  and  class  11 
substances,  such  as  compressed  air 
sprays,  are  being  tested;  however,  EPA 
is  not  aware  of  any  successful  results 
stemming  from  these  tests.  Flammability 
is  a  concern  for  alternative  formulations 
of  this  product  because  of  the  high 
surface  temperature  of  the  spinnerettes 
(approximately  280c).  The  operator  is 
usually  no  more  than  a  few  feet  away 
while  the  lubricant  is  being  sprayed. 

Due  to  the  nature  of  the  product  and  its 
application,  EPA  believes  worker  safety 
and  flammability  concerns  exist. 
Therefore,  EPA  proposes  exempting 
firom  today’s  proposed  rulemal^g  the 
solvent  uses  of  class  n  substances  in 
spinnerette  lubricants  and  cleaning 
sprays.  However,  EPA  requests 
comment  on  worker  safety  or 
flammability  concerns  regarding  the  use 
of  a  substitute  for  class  n  substances  as 
solvents  in  spinnerette  lubricants  and 
cleaning  sprays,  as  well  as  comment  on 
current  and  potential  uses  of  class  II 
substances. 

ix.  Plasma  etching.  During  the 
manufactvire  of  semiconductors,  one 
step  in  the  process  requires  the  “sub¬ 
micron  etching’’  of  circuit  lines  on  a 
thin  slice  of  silicon  crystal.  This  process 
technology,  referred  to  as  plasma  or  dry 
etching,  uses  various  chlorine  and 
fluorine-containing  chemicals  within  a 
sealed  chamber.  Radio  firequency  energy 
is  supplied  to  the  chamber  and  excites 
the  chemicals,  breaking  them  down  into 
their  component  parts  to  create  a 
chemical  “ion-plasma.”  This  plasma 
(containing  chlorine/or  fluorine)  is  used 
to  remove  or  etch  parts  of  the  silicon 
wafer.  The  ozone-depleting  chemicals  in 
this  case  are  the  vehicles  which  supply 
the  halogen  ions  to  the  plasma.  EPA  is 
not  aware  of  any  manufacturers 
currently  using  class  n  substances  in 
plasma  etching  devices.  Fxirthermore, 
the  Agen^  is  imaware  of  any  worker 
safety  or  flammability  concerns  relating 
to  the  possible  use  of  a  substitute  for  a 
class  n  substance  in  a  plasma  etching 
device.  Therefore,  the  Agency  is  not 
proposing  to  exempt  plasma  etching. 
However,  the  Agency  requests  comment 
on  worker  safety  or  flammability 
concerns  regarding  the  use  of  a 
substitute  for  class  n  substances  in 
plasma  etching  devices,  as  well  as 
comment  on  current  and  potential  uses 
of  class  n  substances. 

In  addition,  the  Agency  has  received 
comments  about  whether  plasma 


etching  devices  should  be  considered 
pressurized  dispensers.  While  EPA 
currently  does  not  have  enough 
information  to  make  this  determination, 
EPA  believes  that  it  is  likely  that  plasma 
etching  devices  do  not  meet  the 
definition  of  pressurized  dispensers. 

The  language  in  section  610  did  not 
restrict  EPA  to  considering  only  aerosol 
products  and  pressurized  dispensers  in 
determining  the  essential  nature  of  the 
products  using  class  I  substances. 
However,  EPA  did  limit  the  types  of 
products  considered,  in  part  to  be 
consistent  with  the  class  11  ban.  During 
the  development  and  promulgation  of 
the  class  I  ban,  EPA  believed  that 
plasma  etching  devices  were 
pressurized  dispensers.  However,  EPA 
has  subsequently  received  additional 
information  as  to  the  nature  of  plasma 
etching  devices.  Consequently,  the 
Agency  requests  comment  on  whether 
pltisma  etching  devices  should  be 
considered  pressurized  dispensers. 

X.  Solvent  uses  in  document 
preservation  sprays.  Books,  documents, 
and  works  of  art  on  paper  can  be 
preserved  through  the  application  of  a 
nonaqueous  deacidification  technology. 
There  are  several  technologies  currently 
being  used.  EPA  is  aware  of  several 
formulations  which  include  the  use  of  a 
class  n  substance  as  a  propellant. 
However,  non-HCFC  propellants,  such 
as  carbon  dioxide  and  nitrogen,  are 
currently  being  used  in  aerosol 
document  preservation  sprays,  and  thus, 
constitute  alternatives  to  HC7C-22  used 
in  this  application.  In  addition,  pump 
sprays  bottles  are  available  alternatives. 
Moreover,  EPA  is  limited  to  only 
considering  the  exempted  uses  of  a  class 
I  substance  in  granting  exceptions  to  the 
class  n  ban.  Therefore,  EPA  can  only 
consider  the  solvent  use  of  a  class  I 
substance.  EPA  does  not  have  enough 
information  to  determine  if  worker 
safety  or  flammability  concerns  relating 
to  the  solvent  use  of  class  n  alternatives 
in  document  preservation  sprays  exist. 
Therefore,  the  Agency  proposes  not 
exempting  solvent  uses  of  class  II 
substances  in  document  preservation 
sprays  \mder  today’s  rulemaking. 
However,  the  Agency  requests  comment 
on  worker  safety  or  flammability 
concerns  regarding  the  use  of  a 
substitute  for  a  class  n  substances  as 
solvents  in  document  preservation 
sprays,  as  well  as  comment  on  current 
and  potential  uses  of  class  II  substances. 

xi.  Solvent  uses  in  red  pepper  bear 
repellent  sprays.  The  nature  of  red 
pepper  bear  repellent  sprays  makes  an 
aerosol  formulation  particularly  useful 
as  the  user  of  a  bear  repellent  needs  the 
product  to  deliver  the  repellent 
instantaneously  without  perfect  aim. 
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CFC'113  use  in  red  pepper  bear 
repellant  sprays  was  exempted  under . 
the  class  I  ban.  During  the  development 
of  the  class  I  ban.  one  manufacturer 
specifically  indicated  that  HCFC-141b, 
as  well  as  any  other  potential  substitute, 
would  not  be  adequate  in  its 
formulation,  because  the  CFC  imparts 
characteristics  to  the  defensive  spray 
that  are  critical  to  its  effectiveness 
against  bears.s  EPA  is  unaware  of  any 
manufacturers  using  a  class  II  substance 
as  a  solvent  in  the  formulation  of  red 
pepper  bear  repellent  sprays. 
Furthermore,  EPA  does  not  have  enough 
information  to  determine  if  worker 
safety  or  flammability  concerns  relating 
to  the  solvent  use  of  an  alternative  to  a 
class  II  substance  in  red  pepper  bear 
repellent  sprays  exist.  Therefore,  the 
Agency  is  not  proposing  to  exempt 
solvent  uses  of  class  n  substances  in  red 
pepper  bear  repellent  sprays  in  today’s 
rulemaking.  However,  die  Agency 
requests  comment  on  worker  safety  or 
flammability  concerns  regarding  the  use 
of  a  substitute  for  class  n  substances  as 
solvents  in  red  pepper  bear  repellents, 
as  well  as  comment  on  current  and 
potential  uses  of  class  n  substances. 

e.  Verification  and  Public  Notice 
Requirements  for  Cleaning  Fluids  for 
Non-Commercial  Electronic  and 
Photographic  Equipment.  Section 
610(b)(2)  required  EPA  to  ban  the  sale 
of  chlorofluorocarbon-containing 
cleaning  fluids  for  electronic  and 
photographic  equipment  to  non¬ 
commercial  users.  EPA  estimates  that 
non-commercial  sales  of  such  fluids 
represent  a  small  fraction  of  the  total 
use  of  these  products.  Nevertheless,  the 
statute  specifically  required  EPA  to  ban 
the  sale  of  these  products  containing 
CFCs  for  non-commercial  use. 
Consequently,  EPA  proposed,  and  the 
final  rule  included,  a  ban  on  the  sale, 
distribution,  or  offer  of  sale  or 
distribution  of  these  products  to  non¬ 
commercial  users.  As  a  result  of  this 
statutory  mandate,  there  is  no  remaining 
chlorofluorocarbon  which  legally  could 
be  substituted  for  class  n  substances  in 
non-commercial  cleaning  fluids  for 
electronic  and  photomphic  eouipment. 

Aerosol  cleaning'fluias  for  elecbonic 
and  photographic  equipment  sold  to 
commercial  users  are  often  used  at  work 
benches  in  industrial  situations. 
Flammability  is  a  concern  in  such 
environments.  In  addition,  these 
cleaning  fluids  may  be  used  on 
electronic  or  electrical  equipment  that 


*  Bushwacker  Backpack  and  Supply  Company, 
1992.  Further  information  concerning  safety  sprays 
and  animal  repellents  can  be  founcf  in  the 
Background  Document  on  Aerosol  Products  and 
Pressurized  Dispensers  Containing  Class  n 
Substances. 


must  be  serviced  while  electrical 
current  is  turned  on.  Therefore,  the 
Agency  believes  flammability  is  a 
concern  associated  with  the  use  of 
aerosol  cleaning  fluids  for  electronic 
and  photograpUc  equipment. 

Accordingly,  today’s  proposed  rule 
would  ban  the  sale  of  aerosol  deeming 
fluids  for  electronic  and  photographic 
equipment  containing  class  II 
substances  to  non-commercial  users. 

The  Agency  wishes  to  clarify  that  under 
section  610(d).  unlike  under  section 
610(b),  EPA  is  restricted  to  considering 
only  aerosol  cleaning  fluids. 

It  is  possible  that  certain  cleaning 
fluids  for  electronic  and  photographic 
equipment  may  contain  methyl 
chloroform  or  carbon  tetrachloride.  The 
use  of  either  of  these  ozone-depleting 
substances  in  aerosol  products  was  not 
prohibited  under  the  class  I  ban; 
consequently,  such  cleaning  fluid 
products  containing  methyl  chloroform 
or  carbon  tetrachloride  are  not  restricted 
under  the  class  I  ban.  A  manufacturer, 
distributor,  or  retailer  of  a  cleaning  fluid 
product  containiqg  one  or  more  class  n 
substances  could  request  an  exception 
by  EPA  through  this  rulemaking,  by 
indicating  during  the  comment  period 
that  the  only  available  alternative  for  the 
class  n  substance(s)  contained  in  its 
product  was  methyl  chloroform  or 
carbon  tetrachloride.  EPA  would 
consider  such  a  request  if  the  situation 
arose,  but  the  Agency  would  require 
documentation  that  such  claims  were 
not  attempts  to  circumvent  the  intent  of 
the  ban.  Moreover,  methyl  chloroform 
and  carbon  tetrachloride  are  not  suitable 
for  use  as  propellants  in  aerosol 
products. 

In  the  Class  I  Nonessential  Products 
Ban,  EPA  eliminated  specific 
recordkeeping  requirements  proposed  in 
the  NPRM,  The  Agency  agreed  with  the 
commenters  that  such  requirements 
would  be  too  burdensome  when 
compared  to  the  limited  associated 
environmental  benefits.  Instead  of 
requiring  distributors  to  maintain 
detailed  records  of  transactions 
involving  CFC-containing  cleaning 
fluids,  the  final  rule  merely  required 
sellers  and  distributors  to  post  signs 
stating  that  sale,  distribution,  or  offer  of 
sale  or  distribution,  in  interstate 
commerce  of  these  products  to  non¬ 
commercial  users  is  prohibited  and  that 
purchasers  of  these  products  must 
provide  verification  that  they  are 
commercial  users.  In  addition,  sellers 
and  distributors  were  required  to  verify 
that  purchasers  of  these  products  are 
commercial  users.  In  order  to  purchase 
these  products,  commercial  users  would 
have  to  prove  that  they  are  indeed 
commercial  entities.  Purchasers  could 


fulfill  this  requirement  by  presenting 
any  number  of  existing  documents 
generally  issued  to  commercial  entities 
as  a  condition  for  conducting  business. 
Sellers  and  distributors  would  have  to 
have  a  reasonable  basis  for  believing 
that  the  information  presented  by  the 
purchaser  is  accurate  and  thus  that  the 
purchaser  is  in  fact  a  commercial  user. 
These  documents  could  include  a 
federal  employer  identification  number, 
a  state  tax  exemption  number,  a  local 
business  license  number  and  a 
government  contract  number.  EPA 
believes  that  these  requirements  impose 
the  least  burden  while  still  meeting  the 
statutory  requirement  .to  prevent  non¬ 
commercial  users  from  purchasing  CFC- 
containing  cleaning  fluids. 

EPA  believes  that  the  statutory 
language  in  section  610(d)  compels  the 
Agency  to  adopt  similar  verification 
provisions  with  regard  to  cleaning  fluids 
containing  class  n  substances. 
Consequently,  today’s  proposed  rule 
contains  verification  and  public  notice 
requirements  similar  to  those  in  the 
class  I  ban  final  rule.  EPA  has  already 
been  informed  by  one  distributor  of 
such  cleaning  fluids  for  which  it  intends 
to  extend  its  verification  procedures  to 
products  containing  class  11  substances 
as  of  January  1, 1994. 

2.  Plastic  Foam  Products  Produced  With 
HCFCs 

Section  610(d)  prohibits  the  sale, 
distribution,  or  offer  of  sale  or 
distribution  in  interstate  commerce  of 
all  plastic  foam  products  which  contain, 
or  are  manufactured  with,  cla^s  n 
substances,  and  which  are  not 
specifically  excluded  from  the  ban 
under  section  610(d)(3),  as  of  January  1, 
1994.  Certain  types  of  plastic  foam 
products,  specifically  foam  insulation 
products  and  integral  skin,  rigid,  or 
semi-rigid  foams  necessary  to  meet  the 
Federal  Motor  Vehicle  Safety  Standards, 
are  excluded  from  the  ban  by  the 
statute.  However,  in  this  rulemaking, 
EPA  must  determine' which  plastic  foam 
products  qualify  as  "foam  insulation 
products,”  and  whether  adequate 
substitutes  for  certain  HCFC-blown 
foams  are  practicable  for  efiectively 
meeting  the  Federal  Motor  Vehicle 
Safety  Standards.  The  following  section 
discusses  the  products  afiected  by  this 
provision. 

For  the  purposes  of  this  rulemaking. 
EPA  interprets  the  term  “plastic  foam 
product”  to  mean  any  product  (as 
defined  in  40  CFR  82.62)  composed  in 
whole  or  in  part  of  material  that  can  be 
described  as  “foam  plastic”  or  “plastic 
foam.”  EPA  interprets  “foam  plastic”  or 
“plastic  foam”  to  mean  a  type  of  plastic 
such  as  polyurethane  or  polystyrene 
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which  has  been  produced  nsing  blowing 
agents  to  crests  bubbles  or  “cells’*  in  the 
materiars  structure. 

The  foam  plastics  manufoeturing 
industries,  the  maiicets  their  products 
serve,  and  their  uses  of  CFCs  and  HCFCs 
are  extremely  varied.  CFC-11.  CPC-12, 
CFC-113.  CFC-114,  HCFC-22,  HCFC- 
141b.  and  HCFC-142b  have  all  been 
used  to  some  extent  as  bkniring  agents 
in  the  manufacture  of  plastic  foem 
products,  which  include  building  and 
appliance  insulation,  cushioning  foams, 
packaging  naateriais,  floatation  mvices 
and  shoa  soles. 

There  are  two  basic  types  of  foam 
produced  with  balocarbons: 
thermosetting  foams  and  thermoplastic 
foams.  In  the  production  of 
thermosetting  foams,  a  blowing  agent  is 
mixed  with  chemicals  which  react  to 
form  the  plastic  foam  product.  With 
thermoplastic  foams,  the  blowing  agent 
is  injected  into  a  molten  plastic  resin 
which  hardens  upon  cooling. 

An  impcMlant  oistinction  exists 
between  foam  plastics  where  the  cells 
are  closed,  trapping  the  blowing  agent 
inside,  and  th^e  with  open  cells  which 
release  the  blowing  agent  during  the 
manufecturing  process.  The  gas  trapped 
in  closed  cel)  foams  can,  if  it  possesses 
a  low  thermal  conductivity,  provide 
significant  thermal  insulation.  All  of  the 
foam  products  used  as  thermal 
insulation  are  closed  cell  foams.  Open 
cell  foams  are  not  good  thermal 
insulators, 

CFCs  had  been  commonly  used  as 
blowing  agents  in  the  manufocturing 
process  of/nany  foam  products  because 
they  have  suitable  boiling  points  and 
vapor  pressures,  low  toxicity,  and  very 
low  thermal  conductivity.  In  addition, 
they  are  non-flammable,  non-reactive, 
and,  until  the  imposition  of  the  excise 
tax  on  ozone-depleting  substances,  they 
had  been  very  cost-effective.  The  excise 
tax  levied  by  Congress  in  1989 
signiflcantly  raised  the  cost  of  CFCs  to 
foam  manufacturers  (except  for  the 
manufacture  of  rigid  insulating  foam, 
which  was  exempt  from  the  tax  in  1990 
and  is  subject  to  a  greatly  reduced  tax 
of  approximately  $0.25  per  pound  until 
1994).  As  a  result,  hwm  manufacturers 
have  switched  to  non-CFC  substitutes  in 
many  areas.  Among  the  many 
commonly  used  sutetitutes  ^  CFCs  in 
foam  production  are  HCFCs,  CQj, 
hydxocaibons  and  methylene  chloride. 
In  addition,  HFCs  and  fluorinated  ethers 
may  offer  long-term  substitutes  for 
pl^tic  foam  production. 

According  to  the  1991  UNEP  Flexible 
and  Rigid  Foams  Technical  Options 
Report,  ^ba)  CFC  consumption  in 
fb^  production  decreased  by  loug^ily 
35  percent  between  1986  and  1990.  EPA 


believes  that  the  lav^  (d  CFC  use  in  the 
U.S.  for  OMny  foem  types  has 
experimiced  a  amilar  dramatic  decrease 
since  1988.  Fen  some  foam  products,  the 
use  of  CFCs  has  already  Ijoct. 
completely  phased  out.  hr  many 
applications,  espacielly  foam  Uierma) 
insulation  products,  HCFCs  have 
rop^laced  CFCs  as  bfowing  agwits. 

EPA  examined  the  use  of  class  I  and 
class  n  substances  in  foam  products  for 
its  section  610  rulemaking  activity,  in 
preparing  today’s  propos^  rule,  EPA 
relied  heavily  upon  the  research 
conducted  for  1991  UhEP  Flexible 
and  Rigid  Foanrs  Technical  Options 
Report.  Foem  affected  by  today’s 
rulemaking  has  been  categorized  in 
accordance  with  the  methodology  used 
in  the  UNEP  reports  on  foams  produced 
with  ozone-depleting  substances.* 

EPA’s  Class  I  Nonessential  Pioducts  Ban 
rulemaking  also  relied  heavily  upon 
UNEP  research. 

As  part  of  the  Montreal  Protocol 
process,  the  United  Nations 
Environmmt  Programme  Montreal 
Protocol  Flexible  and  Rigid  Fo€tm 
Technical  Optiems  Committee  was 
formed.  This  committee  is  comprised  of 
internationally  respected  experts 
nominated  by  national  governments  to 
determine  the  technical  and  econonrie 
feasibility  of  hahing  the  use  of 
chemicals  that  destroy  the  ozone  layer. 
The  twenty  members  are  selected 
primarily  from  industry  and  government 
research  laboratories  and  represent 
Belgium,  Canada,  Geimany,  Ji^an, 
Switzerland,  United  Kingdom,  and  the 
United  States.  Members  are  empFoyed 
by  every  major  supplier  of  foaming 
chemicals  and  many  high  volume, 
sophisticated  foam  users,  as  well  as  by 
the  associations  representing  suppliers 
and  users.  Reports  are  peer  reviewed 
internationally  and  the  conclusions  are 
reached  by  consensus. 

The  1989  and  1991  reports  of  the 
Foams  Technical  Options  Committee 
were  so  credible  and  respected  that  they 
have  been  republished  and  relied  upon 
extensively  by  various  Parties. 

The  UNEP  report  identities  foam 
products  that  have  sig^ticant  thermal 
insulating  properties  (and  which  are 
used  primarily  in  insulating 
applications)  and  those  that  do  not 
(these  foams  are  used  mostly  in 
packaging  and  cushioning  applications, 
but  some  of  them  have  incidental 


•  EPA  participated  in  the  devetopment  of  the 
definitioBe  of  product  categoriee  ntitieed  in  the 
UNEP  tochincal  optiott*  cepaits.u  part  of  the 
Moalraal  Pretocol  preceaa.  and  the  Agency 
routinaiy  employs  these  categories  in  its  own. 
reports,  intemel  documents,  and  rulemakings. 
Copies  of  this  and  other  appropriate  UNEP  reports 
are  contained  in  dw  Air  Docket  Ai-93-20. 


insulation  eppheations  as  well).  EPA 
refers  to>  this  latter  category  as  “flexilde 
and  packaging  fomns.”  EPA  used  the 
same  categories  in  the  section  &10(b) 
rulemaking. 

a.  Ban  on  Nonessentkti  Ptoducts 
Containing  CFCs.  Based  on  its  research, 
the  Agency  prohibited  the  use  of  CFCs 
in  flexible  and  packaging  foams  in  the 
Class  I  Nonessential  Propels  Ban.  The 
Agency  focused  on  these  foam  sectors 
due  to  the  clear  aivailability  erf 
substitutes  such  as  waiter-blown  foam, 
reformulated  foams,  and  alternative 
chemicals  such  as  HCFC-2Z  and 
methylene  chloride.  EPA  did  not 
prohibit  the  use  of  CFCs  in  insulating 
foam,  expanded  polystyrene  foam, 
polyvinyl  chloride  foam,  or  integral  skin 
foam.  The  reasons  for  this  decision  are 
described  below. 

EPA  did  not  include  insulating  foams 
manufactured  with  CFCs  in  the  Class  1 
Nonessential  Products  Ban.  Although 
flexible  and  packaging  foams  have 
currently  available  substitutes,  the 
UNEP  technical  cations  report 
estimated  that  the  elimination  of  CFCs 
in  insulating  foams  would  not  be 
technologically  feasible  until  1996  in 
developed  countries.  Moreover, 

Congress  indicated  its  intent  to  focilitate 
the  transition  from  CFC-blown 
insulation  foam  to  ahematives.  For 
example,  rigid  insulating  foams  using 
CFCs  were  exempt  from  the  excise  tax 
in  1990,  and  they  are  subject  to  a 
reduced  tax  until  1994. i*  In  addition, 
the  statutory  ban  on  the  use  of  class  B 
substances  in  foem  products  in  section 
61CI(d)  specifically  exempts  insulating 
foams.  Congress  exempt^  foam 
insulation  products  from  the  section 
610(d)  ban  without  qualification,  rather 
than  exempting  these  products  until 
adequate  substitutes  were  available. 

EPA  believes  that  research  and 
development  currently  underway  will 
eventually  result  in  tlw  widespread  use 
of  ahematives  to  HCFCs  as  blowing 
^ents  in  the  manufacture  of  foam 
insulation  products. 

EPA  also  considued  including 
integral  skin  foam  in  the  Class  I 
Nonessential  Products  Ban.  Integral  skin 
foam  is  used  in  a  number  of 
applications,  including  motor  vehicle 
skSe/ty  applications,  as  mdicated  by 
section  610(dK3KBl..  EPA  was  not  able 
to  conclusively  determine  in  the  time 
available  for  the  class  I  ban  rulemaking 
that  adequate  substitutes  for  integral 
skin  foam,  or  for  the  use  erf  CFCs  in  the 
production  of  integral  skin  foam,  were 


wTb*  usvof  CFCs  ia  msuiating  Coams  after  lees 
is  not  an  issaecXcoacOTB  to  EPA  in  light  of  dke 
accelatated  phasaoot  schedute  and  the  Jaanary  t, 
1994  inciMsaa  in  the  mcise  tax  on  insatating  foacis 
produced  with  CFCs. 
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available.  As  a  result,  EPA  did  not 
include  them  in  the  class  I  nonessential 
products  ban;  however,  the  Agency 
reserved  the  right  to  take  action  under 
section  610  to  prohibit  the  use  of  CFCs 
in  interaal  skin  foams  at  some  future 
time,  if  necessary. 

b.  Current  Use  of  HCFCs  in  Plastic 
Foam  Production.  EPA  research  has 
identified  seven  types  of  plastic  foam 
products  that  are  ciurently  being 
produced  with  HCFCs,  and  which 
consequently  are  affected  by  today’s 
proposed  rule: 

i.  Closed  cell  rigid  polyurethane  foam 

ii.  Open  cell  flexible  polyurethane  foam 

iii.  Integral  skin  polyurethane  foam 

iv.  Clo^  cell  extruded  polystyrene  sheet 

foam 

V.  Closed  cell  extruded  polystyrene 

boardstock  foam 

vi.  Closed  cell  polyethylene  foam 

vii.  Closed  cell  polypropylene  foam 

EPA  is  not  aware  of  any  other  types 
of  plastic  foam  being  produced  wi& 
HCFCs;  however,  if  o&er  types  of  foam 
(such  as  polyvinyl  chloride  foam, 
expanded  polystyrene  foam,  open  cell 
rigid  polyurethane  foam,  or  open  cell 
flexible  polyurethane  molded  foam)  are 
being  produced  with  HCFCs,  the  sale, 
distribution,  or  ofier  of  sale  or 
distribution  in  interstate  commerce  of 
such  plastic  foam  products  will  also  be 
illegal  after  January  1, 1994,  tmless  EPA 
determines  that  they  meet  the 
conditions  for  exemption  horn  this 
rulemaking  \mder  section  610(d)(3)(A) 
or  610(d)(3)(B).  EPA  requests  comment 
on  any  other  types  of  foam  that  are 
being  produced  with  HCFCs. 

c.  plastic  Foam  Products  Exempt  from 
the  Ban  Under  Section  610(d).  Section 
610(d)(3)  exempts  “foam  insulation 
products”  and  “integral  skin,  rigid,  and 
semi-rigid  foam  utilized  to  provide  for 
motor  vehicle  safety  in  accordance  with 
Federal  Motor  Vehicle  Safety  Standards 
where  no  adequate  substitute  substance 
(other  than  a  class  I  or  class  n 
substance)  is  practicable  for  effectively 
meeting  such  Standards."  The  following 
sections  discuss  the  treatment  of  these 
products  in  EPA’s  proposed  rule. 

i.  Foam  Insulation  noducts.  Section 
610(d)(3)  states  that  the  ban  on  plastic 
foam  products  containing  or 
manufactured  with  HCFCs  shall  not 
apply  to  “foam  insulation  products.” 
EPA  identified  two  possible 
interpretations  of  this  phrase.  “Foam 
insulation  products”  could  be 
interpreted  to  mean  products  containing 
foam  that  are  used  for  insulating  some 
object.  This  phrase  could  also  mean 
products  containing  “insulating  foam.” 

In  addition,  EPA  considered  mfferent 
possible  interpretations  of  the  word 
“insulation.”  ITie  largest  use  of  plastic 


foams  produced  with  CFCs  and  HCFCs 
is  in  products  that  provide  thermal 
insulation  for  buildings,  equipment,  and 
a  host  of  different  objects,  out 
commenters  suggested  that  the  word 
“insulation”  could  also  conceivably 
refer  to  a  product  or  material  that 
protects  or  “insulates”  some  object  from 
other  phenomena,  such  as  noise,  shock, 
or  electromagnetic  radiation.  Several 
private  sources  have  suggested  to  EPA 
that  the  word  “insulation”  should  be 
interpreted  to  mean  a  product  or 
material  that  protects  some  object  from 
physical  impacts  or  vibration.  EPA 
examined  each  of  these  options  in 
prraaring  today’s  proposed  rulemaking. 

For  the  purposes  of  this  rule,  EPA 
proposes  defining  “foam  insulation 
product”  as  any  product  containing  the 
following  materials: 

(1)  Closed  cell  rigid  polyurethane 
foam, 

(2)  Closed  cell  rigid  polystyrene 
boardstock  foam,  and 

(3)  Closed  cell  rigid  phenolic  foam. 

In  addition,  EPA  proposes  to  define 

pipe  insulation  made  out  of  closed  cell 
rigid  polyethylene  foam  as  a  foam 
insulation  product. 

EPA  believes  that  the  word 
“insulation”  should  be  interpreted  to 
mean  thermal  insulation  exclusively. 
The  primary  uses  of  plastic  foam 
products  consist  of  thermal  insulation, 
cushioning,  and  packaging  applications. 
As  mentioned  above,  most  C^Cs  and 
HCFCs  currently  used  in  foam 
prodiiction  are  used  in  the  production 
of  thermal  insulation  products.  *1110 
remainder  of  foam  products  produced 
with  CFCs  and  HCFCs  are  used 
primarily  in  the  packaging  of  high-value 
products.  The  Montreal  Protocol 
process,  the  woric  done  by  the  UNEP 
Flexible  and  Rigid  Foam  Technical 
Options  Committee,  and  much  of  the 
tedmical  literature  about  the  foam 
industry  reflects  a  distinction  between 
foam  thermal  insulation  products  and 
foam  products  used  primarily  for 
producing  cushioning  and  packaging 
material.  Consequently,  it  seems  likely 
that  Congress  adopted  the  same 
convention  when  drafting  this 
lemslation. 

Because  the  statutory  language  is 
ambiguous,  EPA  has  the  authority  to 
reach  a  reasonable  interpretation  of  the 
definition  of  foam  insulation.  (See 
Chevron  v.  NRDC,  467  U.S.  837  (1984)). 
Reviewing  the  provisions  of  section  610 
as  a  whole,  EPA  is  proposing  that  the 
exemption  in  section  610(d)(3)(A) 
should  apply  only  to  thermal  insulation 
products.  In  section  610(d)(3),  Congress 
provided  two  statutory  exemptions,  one 
for  foam  insulation  and  one  for  certain 
types  of  motor  vehicle  safety  foam 


under  specified  circumstances.  Under  a 
broad  interpretation  of  foam  insulation 
including  all  insulating  uses,  such  as 
physical  shock  or  impact  insulation, 
motor  vehicle  safety  foams  would  be 
included  in  the  de^ition  of  foam 
insulation,  since  motor  vehicle  safety 
foams  serve  to  insulate  vehicle 
occupants  from  crash  impact.  Therefore, 
the  second  exemption  provided  by 
Congress  would  be  entirely  unnecessary 
if  the  first  exemption  were  broad 
enough  to  include  the  products  covered 
by  the  second  exemption.  Furthermore, 
it  would  not  be  necessary  for  Congress 
to  limit  motor  vehicle  safety  foams  to 
specific  circumstances  where 
substitutes  were  unavailable.  A  broad 
interpretation  of  the  definition  of  foam 
insulation  would  exempt  motor  vehicle 
safety  foams  from  the  class  n  ban  even 
where  substitutes  were  easily  available, 
contrary  to  the  explicit  provisions  of  the 
second  exemption. 

Moreover,  if  EPA  were  to  interpret  the 
word  “insulation”  to  include  protection 
from  noise,  electromagnetic  radiation, 
impact,  or  physical  shock,  this 
regulation  would  not  in  any  way  restrict 
the  use  of  HCFCs  in  plastic  foam 
production.  The  entire  ban  would  be 
nullified  by  the  exemption,  since  all 
foams  insulate  products  from 
something.  It  is  unlikely  that  Congress 
enacted  a  legislative  provision  intended 
to  have  no  efiect.  EPA  believes  that  it  is 
complying  with  the  intent  of  the  statute 
in  limiting  the  exemption  for  “foam 
insulation  products”  to  foams  that 
provide  thermal  insulation.  The 
legislative  intent  of  this  language  is 
disciissed  below. 

EPA  believes  that  Congress  intended 
to  exempt  only  foams  used  for  thermal 
insulation  in  section  610(d)(3)(A), 
although  Congressional  intent  with 
regard  to  the  insulation  products  to  be 
exempted  is  somewhat  unclear.  The 
Joint  Explanatory  Statement  of  the 
Conunittee  of  Conference  accompanying 
the  Clean  Air  Act  Amendments  of  1990 
provides  no  additional  discussion  of  the 
scope  of  the  word  “insulation”  in 
section  610(d);  the  only  supplemental 
information  regarding  Congressional 
intent  bearing  directly  on  the  definition 
of  insulation  of  which  EPA  is  aware  is 
contained  in  the  floor  statement  of 
Representative  Ralph  Hall  (136  CR 
Hi 2899).  Other  statements  such  as  that 
of  Representative  Walgren  136  CR 
H12938,  the  report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Report  Number  101-228, 
101st  Congress.  1st  Session,  page  397, 
and  statements  of  Senate  managers 
Baucus  and  Chafee  (136  CR  S16948), 
shed  no  additional  light  on 
Congressional  intent. 
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EPA  believes  that  additianal  su(^nrt 
for  interpreting  foam  insulation  product 
as  thermal  insulation  only  can  be  found 
in  the  regulations  publislwd  by  the 
Internal  Revenue  Service  (52  ^  56303 
and  26  CFR  52.4662)  to  implement  the 
excise  tax  on  ozone-depleting 
substances  first  established  by  Congress 
in  the  Omnibus  Budget  Reconciliation 
Act  of  1989.  In  these  regulations,  IRS 
defined  “rigid  foam  insulation”  as  “any 
rigid  foam  that  is  designed  for  use  as 
thermal  insulation.”  I^  defined  “rigid 
foam”  as  any  closed  cell  polymeric  foam 
(whether  or  not  rigid)  in  which 
chlorofluorocarbons  are  used  to  fill 
voids  within  the  polymer.”  While  the 
IRS  definition  of  foam  insulation  is 
markedly  different  from  the  cme 
proposed  by  EPA  in  today’s  rulemaking 
(as  they  were  written  with  different 
statute^  mandates  and  difierent 
implementation  goals  in  mind),  the  IRS 
definition  indid&tes  that  Congress 
intended  to  single  out  foem  products  on 
the  basis  of  their  thermal  insulation 
properties,  in  establishing  the  excise 
tax,  and  thus  by  analogy  also  in  drafting 
610(d).^i  As  a  result  of  its  ermsideration 
of  the  legi^ative  record  and  regulatory 
precedent,  EPA  beliw^es  that  its 
interpretation  of  insulation  as  thermal 
insulation  is  appropriate. 

According  to  research,  and 

research  conducted  under  the  auspices 
of  the  United  Nations  Environment 
Programme,  closed  cell  rigid 
polyurethane  foam,  closed  cell  rigid 
polystyrene  boardstock  foam,  and 
closed  cell  rigid  phenolic  foam  ^  the 
only  types  of  plastic  foam  used 
primarily  for  their  low  thermal 
conductivity.  One  of  the  reasons  that 
CFCs  and  HCFCs  are  used  almost 
exclusively  as  blowing  agents  in  thermal 
insulation  products,  the  reason  that 
EPA  has  not  proposed  including  any 
open-cell  plastic  foam  products  in  the 
exemption  fiir  foam  insulation  products, 
is  that  foam  thermal  msulatian  products 
rely  upon  the  low  thermal  conductivity 
of  the  gasses  trapped  within  the  foam 
cells  to  provide  thw  thermal 
“insulating”  properties.  Qosed  cell  , 
rigid  pol3rurethane  foam,  closed  cell 
rigid  pol3rstyT8ne  boardstock  foam,  and 
closed  cdl  rigid  phenolic  foam  are 
widely  used  in  a  great  many  thermal 
insulation  applications.  In  addition, 
closed  ceU  rigid  polyethylene  foam, 
although  not  used  primarily  for  its 


»  Some  mi^t  anggaat  that  EPA  adopt  tba  DtS 
daflaitioa  of  foam  insolatiaii  piodoct  for  this 
nilwnaktng  EPA  wishaa  lo  point  out  that  tha  IRS 
definition  of  rigid  foam  insulation  only  conaidars 
foam  blown  %*idi  CPCs  and  would  raa^t  in  no 
exemptkm  for  aay  foasa  inaaktiou  product 
containing  HCFCa  unlaaa  thay  contaiaad  CFCa  as 
well. 


thermal  insuleiting  properties,  is  widely 
used  to  provide  thermal  insul^ion 
around  pipea  in  healing,  plumbing, 
refrigeration,  axKt  industrial  process 
systems  (this  closed  cell  rigid 
polyethylene  foam  insulation  product  is 
often  referred  to  as  “pipe  wrap’'). 
Consequently,  the  Agency  proposes 
defining  these  four  categories  of  foam 
and  foam  products  as  “foam  insulation 
products”  for  the  purposes  of  the 
section  610(d)  rulemaking  because  its 
research  to  date  indicates  that  only 
these  product  categories  constitute 
legitimate  uses  of  HCFC-blown  foam  for 
thermal  insulation  applications. 

Webster’s  Dictionary  defines  to 
insulate  as  “to  separate  from  conducting 
bodies  by  means  of  iKmconductors  so  as 
to  prevent  transfer  of  electricity,  heat,  or 
soimd.”  EPA  reviewed  this  definition, 
and  considered  defining  a  ‘*foam 
insulation  product”  as  any  product 
made  out  of  HCFC-blown  foam  that 
could  meet  the  above  definition  by 
providing  any  degree  of  insolation, 
regardless  of  the  type  of  HCFC-blown 
foam  that  it  contained.  Honrever,  in 
order  to  accurately  detannine  which 
products  could  meet  the  di^ition,  EPA 
would  need  to  examine  the  “end-use”  of 
every  single  product  containing  plastic 
foam  product  with  HCFCs  in  order  to 
determine  whether  the  HCFC-blown 
foam  in  that  product  served  as  an 
Insulator  against  heat,  electrkity  or 
sound.  Products  th^  did  not  meet  this 
definition  would  automatically  be 
subject  to  the  ban.  This  approach  could 
complicate  the  rulemaking  pirocess  and 
significantly  inermse  cost  fm  ansming 
compliance  with  the  dess  n  ben,  both 
for  the  ai^BCted  buanessee  and  the 
Agency.  In  li^  of  the  significant 
burden  this  would  hnpxssa  on  both  the 
industry  and  the  admfoistrative  agency, 
and  the  Agency’s  interpretation  of 
Congressional  intent.  ^A  opited  for 
prop>08ing  the  definition  of  “foam 
insulaticm  product”  based  oa  the 
research  conducted  under  the  au^kes 
of  the  United  Natiems  Enviromnental 
Programme  and  described  thav». 
However,  EPA  recpiests  comment  on  the 
use  of  this  alternative  definiUons  based 
on  the  end-use  of  the  product 
EPA  recognizes  that  other 
interpr^ations  of  Congresaonal  intent 
may  exist.  The  conference  substitute 
dted  by  Representative  Ralph  Hall  (136 
CR  H12899)  in  discussions  of  the  Clean 
Act  Amendments  on  the  House  Floor 
indudes  the  following  discussion  of 
section  610(d):  “the  conference 
substitute  also  does  not  pntdribit 
insulating  foams  made  with  dass  n 
compoui^  (which  could  include  foams 
that  are  necessary  for  energy  efficient 
building  construction,  appliances,  cnt  for 


the  insulation  of  sensitive  medical 
supplies  and  sensitive  electronic 
compkonents.)”  EPA  notes  that  the 
statement  uses  the  words  could  indude, 
not  does  include,  indicating  that  not 
every  foam  used  in  these  products 
should  be  exempted  from  the  ban.  Since 
certain  medical  supplies  and  electronic 
compronents  are  sensitive  to  extreme 
temp>eratures,  as  well  as  variatioirs  in 
temperature.  EPA  believes  its 
interpretation  of  foam  insulation  as 
thennal  is  appropHriote.  However,  as 
discussed  above,  EPA  recognizes  that  it 
is  possible  to  interpret  the  conference 
substitute,  and  the  definition  of 
insulating  foam  difEerently.  Other 
possible  interprretatkms  may  require 
EPA  to  review  the  end-use  of  eadi  foam 
product  in  order  to  determine  if  its  use 
is  consistent  with  Congressional  intent. 
EPA  requests  comment  on  the  use  of 
alternative  definition  of  insulating 
foams. 

EPA  recognizes  that  mizuv  ncair 
insulating  uses  exist  for  tlte  foams  that 
it  proposes  to  exempt  under  sectroD 
61CKd)(3MA).  However,  EPA  believes 
that  by  adopting  the  definition  based  on 
UNEP’s  work,  ^  Agency  will  exempt 
all  of  the  appropriate  thermal  insulation 
applications  of  plastic  foam  products 
pr^uced  with  HCFCs,  while  at  the 
same  time,  it  will  allow  relatively  few 
non-insulating  uses  of  HCFCs  in  foent 
production  to  continue.  While  section 
610(d)  gives  the  Agency  the  authority  to 
exempt  “a  foam  insulating  product,” 

EPA  does  not  believe  the  Agancy  has 
authority  to  regulate  how  prroducts 
categorized  as  foam  insuring  products 
are  actually  used.  Moreover,  the 
environmental  impact  of  allowing  the 
continued  use  of  HCFCs  in  the 
exempted  foam  typ>es  for  non-insulating 
end-use  applications  will  be 
insignificant,  while  additional 
restrictions  on  the  sale,  distribution,  or 
offer  of  sale  or  distributkm  in  intestate 
commerce  of  non-insul^ion  products 
containing  these  foam  typ>es  would 
imp>ose  additional  unnecessary  burdens 
on  businesses  and  the  federal 
government  without  providing  any 
appreciable  environmental  benefit.iz 
u’A  requests  ccxnment  on  its 
proposed  definition  of  “foam  insulation 
product,”  and  on  other  products  or  foam 
types  that  ^muld  be  included  in  this 
definition  based  on  their  thermal 
insulating  qualities. 

EPA  wishes  to  note  that  individuals 
or  businesses  that  introduce  “foam 
insulation  products”  containing  cnt 


n  Should  tkeusa  of  HCFCs  in  the  production  ol 
exempted  foam  products  f!»  nou-insulating 
apjdications  increase  signiflcantly,  the  Agency 
might  at  soom  fotuee  dateievise  He  defii^ion  as 
neceaaary  to  limit  sack  uml 
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manuf^ured  with  class  II  substances 
into  interstate  commerce  may  be 
required  to  comply  with  labeling 
requirements  of  the  Act  if  the 
Administrator  determines  that  adequate 
substitutes  exist  for  those  class  II 
substances,  and  issues  class  n  warning 
label  regulations  accordingly. 

ii.  Specific  Applications  of  Both 
Insulating  and  Noninsulating  Foams.  To 
help  clarify  how  foam  products  would 
be  treated  under  the  proposed 
regulation,  the  following  section 
provides  specific  examples.  . 

Closed  Cell  Polyurethane  Foam  Used  as 
Flotation  Foam 

Closed  cell  polyurethane  foam  is  used 
as  a  thermal  insulating  foam.  However, 
it  is  also  used  for  a  number  of  non- 
insulation  purposes.  The  largest  non¬ 
insulation  application  of  closed  cell 
polyurethane  foam  is  ais  flotation  foam 
in  the  manufacture  of  certain  boats. 
Coast  Guard  regulations  (33  CFR  subpart 
F  183.101)  require  that  boats  less  than 
26  feet  in  len^  meet  certain  flotation 
standards.  Many  small  boat 
manufacturers  use  CFC-  or  HCFC-blown 
foam  as  both  structural  and  flotation 
material  in  the  manufacture  of  their 
boats  in  order  to  comply  with  these 
regulations.  In  the  case  of  flotation 
foam,  the  thermal  insulating  properties 
of  closed  cell  polyurethane  foam  are 
incidental  to  its  use  in  this  application. 
However,  consistent  with  the  Agency’s 
proposed  definition  of  a  "foam 
insulation  product,”  EPA  does  rmt 
believe  it  has  the  authority  to  ban  the 
use  of  a  foam  insulation  product, 
whether  or  not  used  for  a  non-insulating 
purpose. 

Flotation  foam  serves  as  an  importeuit 
safety  feature  of  many  small  watercraft. 
In  addition,  in  at  least  one  product  line, 
closed  cell  polyurethane  foam  serves  as 
a  structural  element  as  well.  Several 
manufacturers  of  closed  cell 
polyurethane  flotation  foam  have 
indicated  that  they  have  developed,  and 
are  marketing,  foam-blowing  systems 
that  are  CFC-  and  HCFC-free,  and  a 
number  of  boat  manufacturers  are 
already  using  halocarbon-free  foam  in 
their  production  lines.  Other  boat 
companies  have  indicated  their 
intention  to  convert  from  CFCs  and 
HCFCs  to  alternatives  such  as  CO2  and 
HFC-134a  in  the  near  future. 

EPA  is  proposing  to  define  all 
products  made  out  of  closed  cell  rigid 
polyurethane  foam,  closed  cell  rigid 
polystyrene  boardstock  foam,  and 
closed  cell  rigid  phenolic  foam,  as  well 
as  pipe  insulation  made  out  of  closed 
cell  rigid  polyethylene  foam,  as  foam 
insulation  products  for  the  purposes  of 
this  ru  lemming.  Consequently,  closed 


cell  rigid  polyrnethane  foam  used  as 
flotation  foam,  rather  than  as  insulation, 
is  exempt  from  the  class  n  ban.  EPA 
wishes  to  note,  however,  that  the  use  of 
closed  cell  rigid  polyurethane  insulation 
foam  as  flotation  foam  may  still  be 
subject  to  the  section  6-11  labeling 
requirement  in  the  future. 

^A  requests  comments  on  the 
incidental  inclusion  of  products  not 
using  insulating  foam  for  its  thermal 
qualities  in  the  exemption  to  the  class 
11  ben. 

Aerosol  Polyurethane  Foam 

Aerosol  polyurethane  foam  or  rigid 
polyurethane  foam  dispensed  from  a 
pressurized  packaging,  also  known  as 
one-component  foam,  is  used  by  both 
the  building  industry  and  by  do-it- 
yourselfers  in  a  variety  of  applications. 
'These  applications  indude  draft- 
proofing  around  pipes,  cable  runs,  doors 
and  windows;  sealing  doors  and 
window  frames;  and  joining  together 
insulating  panels,  roofing  l^rds,  and 
pipe  insulation. 

CFC-12  has  traditionally  been  the 
blowing  agent  of  choice  for  aerosol 
foams  because  of  its  relatively  low 
boiling  point.  CFC-12  in  this  product 
acts  both  as  a  propellant  and  as  a 
blowing  agent  yielding  "frothed  foam” 
that  does  not  flow  away  from  the  site  of 
its  application.  In  recent  years,  there  has 
been  widespread  conversion  away  from 
CFC-12  and  toward  such  alternatives  as 
HCFC-22  and  hydrocarbons. 

For  the  piurposes  of  this  rulemaking, 
aerosol  foams  will  be  treated  as  foams 
and  not  as  aerosols.  EPA  believes  that 
this  approach  is  consistent  with 
regulatirms  published  by  the  Internal 
Revenue  Service  (52  FR  56303)  that  treat 
spray  foam  as  an  insulating  foam 
product  for  tax  purposes,  hi  addition, 
the  UNEP  technical  options  report 
categorizes  spray  foam  as  foams  not 
aerosols.  Furthermore,  this  approach  is 
consistent  with  EPA’s  treatment  of 
aerosol  foams  in  the  Class  I 
Nonessential  Products  Ban  (58  FR 
4789). 

While  many  manufacturers  have 
converted  from  ozone-depleting 
substances  to  alternatives  such  as 
hydrocarbons,  it  is  not  clear  that  these 
substitutes  are  adequate  for  all 
applications  at  the  present  time. 
Hydrocarbons  may  pose  flammability 
risks  both  at  the  point  of  manufacture 
and  at  the  point  of  use. 

Hydrocarbons,  because  of  their 
flammability,  may  pose  significant  risks 
to  safety  and  health  when  used  as 
propellants  and  blowing  agents  in 
aerosol  foams.  However,  EPA  is  also 
concerned  about  the  risks  to  human 
health  and  the  environment  posed  by 


continued  use  of  ozone-depleting 
substances  in  aerosol  foams.  The 
Agency's  proposed  definition  of 
insulating  foam  does  not  consider  the 
end  use  of  the  product.  As  a  result, 
while  the  Agency  believes  alternatives 
that  do  not  use  class  II  substances  can 
be  used,  the  Agency  does  not  have  the 
authority  undm  the  proposed  definition 
to  limit  the  end  use  of  closed  cell 
polyurethane. 

EPA  requests  comments  on  the 
incidental  inclusion  in  the  exemption  of 
products  not  using  insulating  foam  for 
its  thermal  qualities. 

Closed  Cell  Extruded  Polystyrene  Sheet 
Foam 

Closed  cell  extruded  polystyrene 
sheet  foam  has  been  used  extensively  in 
the  past  in  packaging  for  food  products 
in  grocery  stores  and  fast  food  chains. 
Representatives  of  the  food  service  and 
packaging  industry  have  comirrented  to 
EPA  in  the  past  that  the  primary 
function  of  polystyrene  packaging  such 
as  cups.  trays.”clamsheil”  containers, 
and  plates  in  this  application  was  one 
of  containing  food,  not  keeping  the  food 
hot  or  cold.  Consequently,  EPA  does  not 
consider  closed  cell  extruded 
polystyrene  sheet  foam  an  insulating 
foam.i3  EPA  is  not  aware  that  any 
claims  have  ever  been  made  about  the 
thermal  conductivity  of  extruded 
polystyrene  sheet  foam  (such  as  the  R- 
value  of  products  manufactured  with 
this  foam). 

EPA  notes  that  most  producers  of 
closed  cell  extruded  polystyrene  sheet 
foam  have  converted  their  facilities  to 
use  hydrocarbons  as  the  blowing  agents 
in  the  production  of  this  foam^and  the- 
Agency  has  been  informed  that  the 
largest  remaining  user  of  HCFCs  in 
closed  cell  extruded  polystyrene  sheet 
foam  production  plans  to  end  its  use  of 
HCFCs  in  this  process  before  the 
January  1, 1994  deadline.  ConsequmtIy. 
EPA  believes  that  prohibiting  the  sale, 
distribution,  or  ofler  of  sale  or 
distribution  in  interstate  commerce  of 
closed  cell  extruded  polystyrene  sheet 
foam  products  containing  or 
manufactured  with  HCFCs  effective 
January  1, 1994  as  required  by  §  610(d) 
will  have  little  economic  impact 

Closed  Cell  Polyethylene  Foam  and 
Closed  Cell  Polypropylene  Foam  Sheet 

EPA  has  received  information  about 
the  use  of  closed  cell  polyethylene  foam 
for  the  production  of  "backer  rods”  for 


In  fact.  EPA  defined  potystyrene  sheet  foam  as 
a  "flexible  and  packaging  foam"  and  banned  the 
sale,  distribution,  or  offer  of  sale  or  distribution  in 
interstate  commerce  of  polystyrene  sheet  fioam 
containing  or  manutactured  «with  CFCs  in  its  Glass 
I  Nonessential  Products  Ban. 
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the  construction  of  buildings  that 
employ  a  curtainwall  and  panel  system 
for  their  outer  shells.  Joints  between 
panels  in  these  systems  are  closed  with 
elastomeric  sealants  which  are  injected 
into  the  joints.  “Backer  rods”  are  used 
to  limit  l^e  depth  to  which  the  sealants 
penetrate  these  joints.  Outside  sources 
have  indicated  ^at  backer  rods  also 
provide  an  important  insulation 
function  in  buildings  constructed  in  this 
fashion.  However.  research 
indicates  that  the  primary  “insulating” 
function  of  backer  rods  consists  of 
protecting  the  building  against  moisture, 
e.g.  condensation  and  leaking.  EPA 
believes  that  this  secondary  nmctibn  of 
backer  rods,  while  important,  does  not 
require  the  use  of  ozone-depleting 
substances  in  foam  production  in  this 
product.  Moreover,  EPA  does  not 
believe  that  backer  rods  provide 
significant  thermal  insulation  for 
buildings  constructed  in  this  fashion. 
Consequently,  EPA  has  not  included 
closed  cell  polyethylene  backer  rods  in 
its  definition  of  foam  insulation  product 
in  today’s  rulemaking,  in  light  of  its 
interpretation  that  only  thermal 
insulation  is  exempt  from  the  class  II 
ban.  and  because  the  use  of  class  11 
substances  to  provide  non-thermal 
insulation  is  not  necessary. 

One  company  in  the  U.S.  makes 
extruded  polypropylene  foam.  This 
company  is  in  the  process  of  converting 
its  products  to  non-HCFC  formulation, 
but  it  has  expressed  concern  about  the 
treatment  of  its  existing  inventory  of 
products  produced  under  the  old 
process  in  this  regulation.  Most  of  this 
foam  is  used  in  packaging  applications; 
however,  some  extruded  polypropylene 
foam  is  ostensibly  used  as  insulation  in 
such  applications  as  concrete  curing 
and  shrubbery  covers.  EPA  believes  that 
the  “insulating”  function  that  this 
product  provides  in  these  applications 
consists  of  protecting  the  concrete  or 
plants  from  a  number  of  environmental 
phenomena,  such  as  moisture  and  wind. 
EPA  believes  that  any  thermal 
insulation  that  the  product  provides  in 
these  applications  is  incidental  and  « 
does  not  constitute  thermal  insulation 
within  the  intent  of  §  610(d). 
(Consequently,  EPA  has  not  included 
any  closed  cell  polypropylene  foam 
products  in  its  definition  of  foam 
insulation  product  in  today’s 
rulemaking.  EPA  reouests  comment  on 
the  use  of  &ese  products  solely  for  their 
thermal  capability.  Fxirthermore,  EPA 
requests  comments  on  its  treatment  of 
all  of  the  above  foam  products  in  today’s 
proposed  rule. 

iii.  Foam  Used  to  Meet  Federal  Motor 
Vehicle  Safety  Standards.  Section 
610(d)(3)  states  that  the  ban  on  class  II 


substances  in  plastic  foam  products 
shall  not  apply  to  any  “foam  insulation 
product”  or  “an  integral  skin,  rigid,  or 
semi-rigid  foam  utilized  to  provide  for 
motor  vehicle  safety  in  accordance  with 
Federal  Motor  Vehicle  Safety  Standards 
where  no  adequate  substitute  substance 
(other  than  a  class  I  or  class  II 
substance)  is  practicable  for  effectively 
meeting  such  Standards.” 

Section  103  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966 
authorized  the  National  Highway  Traffic 
Safety  Administration  (NITTSA)  to 
promulgate  Federal  Motor  Vehicle 
Safety  Standards,  which  have 
subsequently  been  published  in  49  CFR 
part  571.  The  Federal  Motor  Vehicle 
Safety  Standards  are,  for  the  most  part, 
performance  standards.  The  use  of 
particular  materials  is  generally  not 
specified  in  the  standards  in  49  dTR 
part  571  afiected  by  this  rulemaking. 
(Consequently,  to  the  best  of  the  EPA’s 
knowledge,  no  H(CFC-blown  foams  are 
specifically  required  by  the  NHTSA 
regulations.  However,  since  the 
enactment  of  the  laws  requiring  these 
standards  beginning  in  the  late  1960s, 
the  motor  vehicle  manufacturing 
industry  has  relied  almost  exclusively 
on  foams  to  meet  the  section  571  impact 
protection  standards  (the  only  exception 
EPA  is  aware  of  consists  of  leather- 
wrapped  steering  wheels  and  leather- 
covered  dash  boards,  and  the  Agency 
understands  that  even  these  products 
have  foam  underneath). 

After  conducting  its  own  research  and 
consulting  with  officials  at  the  NHTSA. 
the  EPA  believes  that  the  use  of  HCFC- 
blown  foams  is  not,  or  shortly  will  not, 
bo  necessary  to  meet  the  Federal  Motor 
Vehicle  Safety  Standards.  According  to 
an  industry  source,  all  foams  used  in 
automotive  applications  except  integral 
skin  foams  are  currently  produced 
without  CFCIs  or  HCFCs  (these  products 
are  “water-blown”  foams  which  use  CO2 
as  the  blowing  agent).  (Consequently,  in 
today’s  NPRM,  ]^A  proposes  exempting 
only  the  use  of  integral  skin  foam  ft-om 
the  class  II  ban  on  plastic  foam 
products. 

Industry  sources  have  indicated  that 
the  most  difficult  Federal  Motor  Vehicle 
Safety  Standard  for  the  automobile 
industry  to  meet  without  using  CFCs  or 
HCCFCCs  involves  impact  protection 
padding  on  steering  wheels.  In  addition, 
these  soiurces  have  indicated  that 
producing  air  bag  module  covers  which 
meet  the  relevant  standards  without  the 
use  of  CCFCCs  or  HCFCCs  is  still  a 
technological  challenge.  At  this  time, 
both  products  are  usually  made  with 
integral  skin  foam  produced  with  CFCs 
or  HCCFCCs.  Water-blown  foams  are 
currently  being  tested,  and  EPA  believes 


that  in  the  near  future  water-blown 
integral  skin  foam  will  be  “practicable 
for  effectively  meeting”  the  Federal 
Motor  Vehicle  Safety  Standards  as 
specified  under  the  statute.  Industry 
sources  indicate  that  HFC-134a  is  also 
being  tested  for  use  in  this  application, 
and  that  integral  skin  foam  produced 
with  HFO-134a  should  be  available 
within  three  to  four  years. 

EPA  believes  that  testing  to  ensure 
that  the  substitutes  for  HCFC-blown 
integral  skin  foam  meet  the  Federal 
Motor  Vehicle  Safety  Standards  must  be 
complete  before  the  Agency  can  / 
determine  that  an  adequate  substitute 
for  the  use  of  an  ozone-depleting 
substance  is  available  that  is  practicable 
for  effectively  meeting  these  standards, 
as  is  required  by  section  610(d)  before 
the  class  II  ban  will  apply  to  these 
products.  Industry  sources  are  in  some 
disagreement  with  regard  to  the  time- 
frame  in  which  substitutes  for  HCFC- 
blown  foams  will  be  available. 
Information  ft-om  the  NHTSA  indicates 
that  NHTSA  believes  that  the  necessary 
lead  time  for  designing,  testing,  and 
producing  new  components  to  meet 
Federal  Motor  Vehicle  Safety  Standard 
regulations  is  typically  14  to  18  months, 
but  may  be  up  to  36  months  when  the 
changes  are  major.  EPA  anticipates  that 
an  adequate  substitute  substance,  water- 
blown  integral  skin  foam,  will  be 
available  by  January  1, 1996,  that  will  be 
practicable  for  effectively  meeting  the 
relevant  Federal  Motor  Vehicle  Safety 
Standards  for  impact  protection.  EPA 
anticipates  that  another  adequate 
substitute  (HFC}-134a)  will  be  available 
before  that  date. 

Consequently,  in  today’s  rulemaking, 
EPA  proposes  applying  the  statutory 
ban  on  the  sale,  distribution,  or  offer  of 
sale  or  distribution  in  interstate 
commerce  to  ail  foam  components  used 
in  motor  vehicles  except  those  made  out 
of  integral  skin  foam  and  those  which 
qualify  as  foam  insulation  products  as 
defined  in  section  82.62(h)  of  today’s 
NPRM.  effective  January  1, 1994.  EPA 
proposes  exempting  integral  skin  foam 
made  with  HCFCi  under  the  provisions 
of  section  610(d)(3)(B)  from  the  class  II 
ban  on  plastic  foam  products  until 
January  1, 1996.  At  that  time,  the 


Several  industry  representatives  claimed  that 
several  more  years  of  testing  are  necessary  to  ensure 
that  the  re-formulated  components  meet  the  Federal 
Motor  Vehicle  Safety  Standards,  and  one  U  S. 
company  recently  indicated  that  water-blown 
integral  skin  foam  would  be  available  for  these 
applications  by  model  year  1995  or  1996.  However, 
according  to  one  source,  a  number  of  European  auto 
manufacturers  have  adopted  water-blown  foam 
already,  although  EPA  does  not  know  whether  the 
vehicles  produced  with  this  foam  have  been  tested 
to  determine  whether  they  meet  tha  Federal  Motor 
Vehicle  Safety  Standards. 
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exemption  for  HCFC-blown  integral  skin 
fo»n  will  expire  (or  ‘*sunset")>  In 
addition,  EPA  proposes  to  exempt 
existing  inventories  of  integral  skin 
products  manufactured  prior  to  January 
1. 1996. 

EPA  recognizes  that  integral  skin 
products  necessary  to  meet  Federal 
Motor  Vehicle  Safety  Standards 
regulations  may  have  been  installed  in 
automobiles  prior  to  January  1, 1996; 
however,  the  automobiles  may  not  have 
been  sold  prior  to  January  1, 1996. 
Automobile  dealerships  often  use  cars 
as  demonstration  models,  offering  the 
automobile  for  sale  at  a  later  date. 
Therefore,  EPA  does  not  believe  it  is 
practical  to  require  these  cars  to  be  sold 
prior  to  January  1, 1996,  Furthermore, 
there  are  no  proven  destruction 
technologies  for  integral  skin  foam 
products.  Thus,  where  inventories 
already  exist,  subjecting  products  to  the 
ban  will  have  little  environmental 
impact,  as  the  class  n  substances  have 
already  been  released  or  will  be  released 
during  disposal,  if  not  released  during 
use.  In  these  circumstances,  EPA 
believes  it  is  appropriate  to  allow  such 
products  to  be  put  to  their  intended 
ose  prior  to  disposal. 

A  will  revisit  the  simset  provision 
for  this  exemption  at  a  future  date  if  the 
Agency  receives  a  request  horn  the 
public  for  extending  the  exem{^on.  If 
upon  subsequent  investigation  EPA 
determines  that  adequate  substitutes 
will  not  be  available  by  the  January  1, 
1996  date,  the  Agency  will  consider 
extending  the  exemption  for  an 
additional  period  of  time  as  appropriate 
to  allow  development  of  adequate 
substitutes. 

Because  of  the  lead  time  necessary  to 
design,  test,  and  build  automobile 
components,  EPA  has  selected  the 
sunset  provision  for  integral  skin  foam 
in  motor  vehicles  to  include  a  January 
1, 1996  expiration  date  for  this  • 
exemption.  However,  EPA  wishes  to 
note  that  individuals  or  businesses  that 
introduce  motor  vehicles  containing  or 
manufectured  with  class  n  substances 
into  interstate  commerce  may  be 
required  to  comply  with  labeling 
requirements  if  the  Administrator 
determines  that  there  are  substitutes  for 
such  substances  and  issues  applicable 
class  n  warning  label  regulations  in 
accordance  wi&  the  provisions  of  40 
CFR  part  82  subpart  E  xmtil  tlm  sunset 
of  this  exenmtion. 

iv.  Foam  Used  in  Medical  Devices. 
Section  &10(e)  states  diat  section  610 
does  not  apply  to  any  medical  device  as 
defined  in  section  601(8).  In  the  Class  I 
Nonessential  Products  Ban,  all  of  the 
products  identified  that  fit  the 
definition  of  medical  devices  were 


aerosol  products  or  other  pressurized 
dispensers.  It  is  conceivable,  however, 
that  certain  foam  products  containing, 
or  produced  with,  class  B  substances 
might  qualify  as  medical  devices.  EPA 
is  currently  unaware  of  any  such 
products,  but  recently  the  Agency  has 
been  contacted  by  businesses  that 
produce  foam  cushions  and  wheelchair 
seats  for  disabled  individuals  from  foam 
blown  with  HCFCs.  According  to  these 
firms,  these  products  are  necessary  to 
prevent  dis^led  individuals  from 
developing  painful  bedsores,  and  water- 
blown  foams  that  have  been  tested  have 
not  proved  satisfactory. 

Undm-  section  601(8),  the 
Commissioner  of  the  Food  and  Drug 
Administration,  in  consultation  wi^  the 
Administrator  of  the  EPA,  must 
determine  that  no  safe  and  effective 
alternatives  to  the  use  of  class  I  or  class 
n  substances  in  this  product  exist,  and 
that  such  a  product  is  essential  before 
EPA  can  exclude  it  frum  coverage  under 
section  610  as  a  medical  device.  If,  at 
some  time  in  the  future,  the  products 
described  above,  or  some  other  foam 
product  is  determined  by  the  FDA  to  be 
essential,  EPA  will  take  appropriate 
action  to  exclude  it  from  the  class  Bban. 

rv.  Proposed  Effective  Dates 

This  proposed  rule  would  make  it 
unlawful  to  sell,  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
the  products  specifically  mentioned  in 
40  CFR  82.70(a).  40  CFR  82.70(b)  and  40 
CFR  82.70(c)(i)  effective  January  1, 

1994.  In  additian,  the  proposed  rule 
would  ban  the  sale,  distribution,  or  offer 
of  sale  or  distribution,  in  interstate 
commerce  of  the  products  identified  in 
40  CFR  82.70(cKii)  effective  January  1, 
1996. 

V.  Summary  of  Supporting  Analyses 
A.  Executive  Order  12291 

Executive  Order  (£.0.1 12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  e^ct  on  the  economy 
of  $100  million  or  merer 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
compeUtioa,  employment,  investment, 
proftoctivity.  iimovation,  or  on 
ability  of  United  States4}ased 
enterprises  to  compete  with  ftueign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  nguladon.  does  not  meet  the 
deftoition  of  a  major  rule  xmder  E.O. 


12291  and  has  therefore  not  prepared  a 
formal  regulatory  impact  analysis.  EPA 
has  instead  prepared  two  background 
documents  (see  references  Background 
Document  on  Foam  Products  Made 
With  Class  II  Substances  and 
Background  Document  on  Aerosol 
Products  and  Pressxirized  Dispensers 
Containing  Class  B  Substances  in 
Docket  A-93-20)  which  include  a 
qualitative  study  of  the  economic 
impact  of  this  proposed  regulation  for 
each  product  identified  as  nonessential 
and  prohibited  from  sale  or  distribution. 

EPA  believes  that  most  foam  is 
produced  by  large  businesses.  This  is 
due  to  high  entry  barriers,  including  the 
need  for  large  capital  investments. 
However,  the  class  B  ban  affects  all  the 
groups  involved  in  the  sale  and 
distribution  of  the  foam  products; 
therefore,  other  entities  besides  the 
producers,  including  small  businesses, 
are  involved.  In  many  cases,  foam 
represents  one  component  of  a  finished 
piquet  that  is  produced  by  a  small 
business.  In  addition,  the  finished 
products  are  often  sold  by  small  retail 
business  operations.  EPA  has  done 
initial  research  on  the  numbers  and 
types  of  firms  that  manufacture  and  sell 
foam  products  ifffected  by  the  class  B 
ban,  and  on  the  potential  economic 
impact  the  class  B  ban  may  have  on 
these  entities. 

EPA  believes  that  the  class  B  ban  will 
have  ng  economic  impact  for  the 
manufacturers  of  open  cell  rigid 
polyurethane  foam,  because  EPA  is  not 
aware  of  any  manufacturers  of  this 
product  that  use  IfflFCs.  The  class  B  ban 
is  likely  to  have  minimal  impact  on  the 
manufacturers  of  flexible  molded  foam 
since  EPA  believes  that  most  have 
moved  directly  from  CFCs  to  methylene 
chloride  and  water  fonnulaticme.  Most 
of  the  production  of  semi-rigid  integral 
skin  foam  still  relies  on  the  use  of 
halocarbon  blowing  agents,  ffowever, 
the  wtemption  for  foams  used  to  meet 
automotive  safety  standards  will 
significantly  alleviate  the  impact  the 
ban  will  have  on  these  products.  EPA 
believes  that  most  other  types  of 
polyurethmie  foams  are  m^o  with 
HCTCs.  EPA  believes  that 
approximately  85  to  96  percent  of 
extruded  polystyrene  sheet  foam  does 
not  rely  on  HCTCs.  Companies  that  use 
HCFCs  will  bo  required  to  switch 
blowing  agmits;  thus.tb  ese  companies 
will  be  impacted  by  the  ban.  EPA  does 
not  believe  the  ban  will  have  any  impact 
on  polyethylene  bead  foam,  since  EPA 
believes  the  manufacturers  of  this 
product  have  already  switched  to 
hydiocarboQS.  EPA  is  aware  of  at  least 
six  extruded  polyethylene 
manufectuiers  that  have  converted  to 
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hydrocarbons;  however,  some  of  the 
other  producers  of  extruded 
polyethylene  foam,  not  used  as  pipe 
wrap,  will  be  significantly  impacted. 

EPA  believes  the  ban  will  have  no 
impact  on  expanded  polypropylene 
bead  manufacturers  since  these 
manufacturers  have  converted  to 
hydrocarbons.  However,  the  sole 
American  producer  of  extruded 
pol)rpropylene  may  incur  significant 
costs.  Fu^er  details  concerning  the 
preliminary  qualitative  results  of  this 
research  appecu  in  the  Background 
Document  on  Foam  Products  Made 
With  Class  Substances. 

Many  manufacturers  of  aerosol 
products  could  be  characterized  as 
small  businesses.  EPA  believes  that  few 
companies  that  primarily  manufactrure 
aerosol  products  have  more  than  100 
employees.  However,  several  facilities 
are  actually  part  of  larger  companies 
that  produce  a  range  of  other  products. 

In  both  cases,  the  entire  product  line 
produced  by  the  manufacturers  may  not 
consist  of  products  containing  class  n 
substemces.  Distributors  and  retailers 
may  vary  considerably  in  size  and 
product  line.  EPA  has  done  initial 
research  on  the  numbers  and  types  of 
firms  that  manufacture  and  sell  aerosol 
products  and  pressurized  dispensers 
affected  by  the  class  II  ban.  and  on  the 
potential  economic  impact  the  class  II 
ban  may  have  on  these  entities. 

EPA  has  examined  a  number  of 
aerosol  products  affected  by  the  class  II 
ban.  This  research  included  both 
products  that  could  meet  the  narrow 
criteria  for  receiving  exceptions, 
established  by  Congress  in  section 
610(d),  and  those  that  do  not  meet  the 
criteria.  Much  of  the  information 
collected  by  EPA  is  qualitative  and 
anecdotal  in  nature.  Examples  of  these 
findings  are  discussed  below. 

EPA  is  aware  of  formulations  for 
docmnent  preservation  sprays  that  do 
not  use  class  I  or  class  n  substances. 
However,  at  least  one  major 
manufacturer  is  testing  formulations 
using  class  n  substances.  Therefore,  the 
class  n  ban  may  significantly  impact 
this  product.  Many  pesticide  products 
using  class  II  substances  will  be  affected 
by  the  class  n  ban.  However,  the 
impacts  will  be  reduced  because  of 
EPA’s  proposal  to  allow  manufacturers 
that  require  federal  approval  for 
reformulation  for  a*pr^uct  or  approval 
of  a  specific  substitute  product  to 
continue  to  sell  or  distribute,  or  offer  for 
sale  or  distribution  in  interstate 
commerce,  their  existing  formulations 
until  ninety  days  after  receiving  all 
appropriate  federal  agency  approvals, 
llie  provision  will  also  provide  relief 
for  other  products  requiring  approval 


prior  to  reformulation.  Manufacturers  of 
dusters  and  ffeezants  that  have 
continued  to  use  HCFC  formulations 
will  be  affected  by  the  class  II  ban; 
however,  companies  that  have  already 
moved  to  alternatives  such  as  carbon 
dioxide  or  HFCs  will  not  be  affected. 
Many  manufacturers  of  defensive  sprays 
also  will  be  significantly  impacted  by 
the  class  II  ban.  Further  details 
concerning  preliminary  qualitative 
results  of  this  research  appears  in  the 
Background  Document  on  Aerosol 
Products  and  Pressurized  Dispensers 
Containing  Class  n  Substances. 

EPA  has  considered  the  benefits  that 
can  be  attributed  to  the  class  n  ban.  In 
order  to  calculate  the  benefits,  EPA 
considered  the  total  aimual 
consumption  of  HCFCs  in  products  that 
will  be  banned.  EPA  estimates  that  the 
annual  HCFC  consumption  in  foam 
products  that  will  be  banned  is 
approximately  27.31  million  pounds. 

Ibe  annual  HCFC  consumption  in 
aerosol  products  that  will  to  banned  is 
approximately  11.8  million  pormds. 

EPA  attributes  all  of  the  avoided 
emissions  and  corresponding  benefits  to 
the  class  11  ban.  EPA  believes  that  if  the 
self-executing  ban  was  not  included  in 
the  Clean  Air  Act  Amendments  the 
current  ammmt  of  HCFCs  used  in  the 
foam  and  aerosol  sectors  would  have 
been  greater.  Furthermore,  without  the 
ban  these  annual  emissions  actually 
would  continue  to  increase,  especially 
during  the  next  several  years.  These 
increases  would  have  leveled  off  and 
only  begim  to  decrease  as  the  phaseout 
dates  for  HCFCs  approached  (2003- 
2030).  EPA  believes  the  benefits  for  this 
rule  range  between  $148  million  and 
$604  million  when  using  a  2  percent 
discount  rate,  and  between  $107  million 
and  $438  million  when  using  a  7 
percent  discount  rate. 

EPA  requests  comment  on  the  overall 
benefits  of  the  class  n  ban  and  the  costs 
the  class  n  ban  will  have  on  affected 
businesses.  In  particular,  EPA  requests 
comment  on  the  size  and  diversity  of 
the  companies  affected  by  the  ban,  the 
potential  costs  associated  with  the  class 
n  ban.  and  the  impact  the  class  II  ban 
will  have  on  small  entities.  In  addition, 
EPA  requests  comment  on  the  cost  and 
benefits  associated  with  these  proposed 
regulations.  Specifically,  EPA  requests 
comment  on  the  offsetting  beneficial 
effects  that  the  proposed  exceptions, 
grandfathering  of  existing  inventories, 
and  grandfathering  for  products  waiting 
for  required  federal  approvals,  will  have 
on  affikled  businesses. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 


agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  remiired 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
regulation  will  have  on  certain  small 
entities  is  imavoidable  given  the 
straightforward  nature  of  the  statutory 
provision  this  regulation  implements.  A 
preliminary  examination  of  the  impacts 
on  small  entities  is.discussed  in  the 
background  document  accompanying 
this  proposed  regulation.  The 
background  document  assesses  the 
impact  this  regulation  may  have  on 
small  entities  and  provides  examples  of 
such  impacts.  In  general,  such  impacts 
were  found  to  be  minimal. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  proposed  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  informational 
collection  requirements  are  proposed  in 
today’s  action,  EPA  has  determined  that 
the  Paperwork  Reduction  Act  does  not 
apply  to  this  proposed  rulemaking  and 
no  Information  Collection  Request 
document  has  been  prepared. 
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Ozone  Layer:  UNEP/OzL.Pro.3/L.4/Add.4 
(Nairobi,  19-21  June,  1991). 

United  Nations  Environment  Programme. 
1991  UNEP  Flexible  and  Rigid  Foams 
Technical  Options  Report  (December  20, 
1991). 

United  States  Environmental  Protectiou 
Agency.  Alternative  Formulations  to  Reduce 
CFC  Use  in  U.S.  Exempted  and  Excluded 
Aerosol  Products  (November  1989). 
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United  States  Environmental  Protection 
Agency.  Background  Document  on  Aerosol 
and  Pressurized  Dispenser  Products 
Containing  Class  II  Substances  (March  1993). 

United  States  Environmental  Protection 
Agency.  Background  Document  on 
Identification  of  Nonessential  Products  that 
Release  Class  I  Substances  (November  1992). 

United  States  Environmental  Protection 
Agency.  Essential  Use  Determination — 
Revised:  Support  Document  Fully 
Halogenated  Chlorofluoroalkanes  (March  17, 
1978). 

United  States  Environmental  Protection 
Agency.  Handbook  for  Reducing  and 
Eliminating  Chlorofluorocarbons  in  Flexible 
Polyurethane  Foams  (April  1991). 

United  States  Environmental  Protection 
Agency.  Manual  of  Practices  to  Reduce  and 
Eliminate  CFC-113  Use  in  the  Electronics 
Industry  (March,  1990). 

United  States  Environmental  Protection 
Agency.  Response  to  Comments  for  Proposed 
Rule  on  Nonessential  Products  Made  with 
Class  I  Substances  (October  30, 1992). 

List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons, 
Imports.  Interstate  commerce. 
Nonessential  products.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated;  September  9, 1993. 

Carol  M.  Browner, 

Administrator. 

40  CFR  part  82  is  proposed  to  be 
amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671(q). 

2.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Ban  on  Nortaasentlal  Products 
Containing  Class  I  Substances  and  Ban  on 
Nonessential  Products  Containing  or 
Manufactured  With  Class  II  Substances 

Sec. 

82.60  Purpose. 

82.62  Definitions. 

82.64  Prohibitions. 

82.65  Temporary  exemptions. 

82.66  Nonessential  Qass  I  products  and 
exceptions. 

82.68  Verification  and  public  notice 
requirements. 

82.70  Nonessential  Class  U  products  and 
exceptions. 


Subpart  C — Ban  on  Nonessantlal 
Products  Containing  Class  I 
Substances  and  Ban  on  Nonessantlal 
Products  Containing  or  Manufactured 
With  Class  II  Substances 

§82.60  Purpose. 

The  purpose  of  this  subpart  is  to 
implement  the  requirements  of  sections 
608  and  610  of  the  Clean  Air  Act 
Amendments  of  1990  on  emission 
reductions  and  nonessential  products. 

§82.62  Definitions. 

For  purposes  of  this  subpart: 

(a)  uhlorofluorocarbon  means  any 
substance  listed  as  Class  I  group  I  or 
Class  I  group  III  in  part  82,  appendix  A 
to  subpart  A. 

(b)  Commercial,  when  used  to 
describe  the  purchaser  of  a  product, 
means  a  person  that  has  one  of  the 
following  identification  numbers: 

(1)  A  federal  employer  identification 

number; 

(2)  A  state  sales  tax  exemption  munber; 

(3)  A  local  business  license  number;  and 

(4)  A  government  contract  number; 
and  that  uses  the  product  in  the 
purchaser’s  business  or  sells  it  to 
another  person. 

(c)  Consumer,  when  used  to  describe 
a  person  taking  action  vdth  regard  to  a 
product,  means  the  ultimate  purchaser, 
rednient  or  user  of  a  product. 

(d)  Distributor,  when  used  to  describe 
a  person  taking  action  with  regard  to  a 
product  means; 

(1)  The  seller  of  a  product  to  a 
consumer  or  another  distributor;  or 

(2)  A  person  who  sells  or  distributes 
that  product  in  commerce  for  export 
from  the  United  States. 

(e)  Product  means  an  item  or  category 
of  items  manufactiued  from  raw  or 
recycled  materials  which  is  used  to 
perform  a  function  or  task. 

(f)  Release  means  to  emit  into  the 
environment  during  the  manufacture, 
use,  storage  or  disposal  of  a  product. 

Class  U  Substance  means  any 
substance  designated  as  class  II  in  part 
82,  appendix  A  to  subpart  A. 

(h)  Foam  Insulation  Product,  when 
used  to  describe  a  product  containing  or 
consisting  of  plastic  foam,  means  a 
product  containing  or  consisting  of  the 
following  t)rpes  of  foam: 

(1)  Closed  cell  rigid  polyurethane 
foam; 

(2)  Closed  cell  rigid  polystyrene 
boardstock  foam; 

(3)  Closed  cell  rigid  phenolic  foam; 
and 

(4)  Closed  cell  rigid  polyethylene 
foam  when  such  foam  is  used  in  a 
product  that  provides  thermal 
insulation  aroimd  pipes  used  in  heating, 
plumbing,  refrigeration,  or  industrial 
process  systems. 


(i)  Hydrochlorofluorocarbon  means 
any  substance  listed  as  Class  n  in  part 
82,  appendix  A  to  subpart  A. 

§82.64  Prohibitions. 

(a)  Effective  February  16, 1993,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  identified  as  being 
nonessential  in  §  82.66(a). 

(b)  Effective  February  16, 1993,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  specified  in 

§  82.66(b)  to  a  person  who  does  not 
provide  proof  of  being  a  commercial 
purchaser,  as  defined  under  §  82.62. 

(c)  Effective  January  17, 1994,  no 
person  may  sell  or  distribute,  or  offer  to 
sell  or  distribute,  in  interstate  commerce 
any  of  the  products  identified  as  being 
nonessential  in  §  82.66(c)  or  §  82.66(d). 

(d)  Except  as  allowed  under  §  82.65, 
effective  January  1, 1994  no  person  may 
sell  or  distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce  any 
product  identified  as  being  nonessential 
in  §  82.70(a)  or  §  82.70(c). 

(e)  Except  as  allowed  imder  §  82.65, 
effective  January  1, 1994,  no  person  may 
sell  or  distribute,  or  offer  to  sell  or 
distribute,  in  interstate  commerce  any  of 
the  products  specified  in  §  82.70(b)  to  a 
person  who  does  not  provide  proof  of  . 
being  a  commercial  purchaser,  as 
defined  under  §  82.62. 

(f)  Effective  January  1, 1996,  no 
person  may  sell  or  distribute,  or  offer  for 
sale  or  distribution,  in  interstate 
commerce  any  product  identified  as 
being  nonessential  in  §  82.70(c)(ii). 

§82.65  Temporary  exemptions. 

(a)  Notwithstanding  §  82.64  (d)  and 
(e),  any  person  may  sell  or  distribute,  or 
offer  to  sell  or  distribute,  in  interstate 
commerce,  at  any  time,  any  products 
specified  in  §  82.70  which  are 
manufactured  and  placed  into  initial 
inventory  by  December  27, 1993. 

(b)  Notwithstanding  §  82.64  (d)  and 
(e)  and  §  82.65(c),  any  person  may  sell 
or  distribute,  or  offer  to  sell  or 
distribute,  in  interstate  commerce,  at 
any  time,  any  products  specified  in 

§  82.70  which  are  manufactured  and 
placed  into  initial  inventory  by  the  date 
90  days  after  the  efiective  date  of  any 
federal  approvals  required  for  product 
reformulation,  where  application  for  the 
required  approval  was  properly 
submitted  to  the  approving  federal 
agency  prior  to  January  1, 1994. 

(c)  Notwithstanding  §  82.64  (d)  and 
(e),  any  person  may  sell  or  distribute  or 
offer  to  sell  or  distribute,  in  interstate 
commerce,  at  any  time,  any  products 
specified  in  §  82.70  which  are 
manufactured  and  placed  into  initial 
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inventory  by  the  date  30  days  after  the 
receipt  of  denial  by  any  federal  agency 
to  which  application  for  reformulation 
was  made  in  accordance  with  §  82.65(b). 

(d)  Notwithstanding  §  82.64  (d)  and 
(e),  any  person  may  sell  or  distribute,  or 
o^r  to  sell  or  distribute,  in  interstate 
commerce,  at  any  time,  any  integral  skin 
foam  utilized  to  provide  for  motor 
vehicle  safety  in  accordance  with 
Federal  Motor  Vehicle  Safety  Standards, 
in  accordance  with  §  82.70(c)(2)(ii) 
which  are  manufactured  and  placed  into 
initial  inventory  prior  to  January  1, 

1996. 

(e)  Any  person  selling  or  distributing, 
or  offering  to  sell  or  distribute,  any 
product  specified  in  this  section  after 
January  1, 1994,  must  retain  proof  that 
such  product  was  manufiictured  and 
placed  into  initial  inventory  before  the 
relevant  date  specified  in  this  section. 
Such  proof  may  take  the  form  of 
shipping  forms,  lot  numbers, 
manufacturer  date  stamps,  invoices  or 
equivalent  business  records. 

§82.66  Nonesaential  CtaM  I  products  and 
•xceptiona. 

The  following  products  which  release 
a  Class  I  substance  (as  defined  in  part 
82,  appendix  A  to  subpart  A)  are 
identified  as  being  nonessential,  and 
subject  to  the  prohibitions  specified 
under  §  82.64— 

(a)  Any  plastic  party  streamer  or  noise 
horn  which  is  propelled  by  a 
chlorofluorocarbon,  including  but  not 
limited  to¬ 
ll)  String  confetti; 

(2)  Marine  safety  boms; 

'  (3)  Sporting  event  horns; 

(4)  Personal  safety  horns; 

(5)  Wall-mountea  alarms  used  in 
factories  or  other  work  areas;  and 

(6)  Intruder  alarms  used  in  homes  or 
cars. 

(b)  Any  cleaning  fluid  for  electronic 
and  photographic  equipment  which 
contains  a  chlorofluoitx^rbon; 

(1)  Including  but  not  limited  to  liquid 
packaging,  solvent  wipes,  solvent 
sprays,  and  gas  sprays;  and 

(2)  Except  for  mose  sold  or  distributed 
to  a  commercial  purchaser. 

(c)  Any  plastic  flexible  or  packaging 
fo^  pit^uct  which  is  manufactured 
with  or  contains  a  chlorofluorocarbon; 

(1)  Including  but  not  limited  to; 

(i)  Open  cell  polyrirethane  flexible 
slabstock  foam; 

(ii)  Open  cell  polyurethane  flexible 
molded  foam; 

(iii)  Open  cell  rigid  polyurethane 
poured  foam; 

(iv)  Closed  cell  extruded  polystyrene 
sheet  foam; 

(v)  Closed  cell  polyethylene  foam;  and 

(vi)  Qosed  cell  polypropylene  foam. 


(2)  Except — flexible  or  packaging 
foam  used  in  coaxial  cable. 

(d)  Any  aerosol  product  or  other 
pressurized  dispenser,  other  than  those 
banned  in  §  82.64(a)  or  §  82.64(b).  which 
contains  a  chlorofluorocarbon, 

(1)  including  but  not  limited  to 
household,  industrial,  automotive  and 
pesticide  uses, 

(2)  except —  _ 

(i)  Medical  devices  listed  in  21  CFR 
2.125(e); 

(ii)  Lubricants  for  pharmaceutical  and 
tablet  manufacture; 

(iii)  Gauze  bandage  adhesives  and 
adhesive  removers; 

(iv)  Topical  anesthetic  and 
vapocoolant  products; 

(v)  Lubricants,  coatings  or  cleaning 
fluids  for  electrical  or  electronic 
equipment,  which  contain  CFC-11,  CFC- 
12,  or  CT‘C-113  for  solvent  purposes,  but 
which  contain  no  other  CFCs; 

(vi)  Lubricants,  coatings  or  cleaning 
fluids  used  for  aircraft  maintenance, 
which  contain  CFC-11  or  CFC-113,  but 
which  contain  no  other  CFCs; 

(vii)  Mold  release  agents  used  in  the 
production  of  plastic  and  elastomeric 
materials,  which  contain  CFC-11  or 
CFC-113,  but  which  contain  no  other 
CFCs; 

(viii)  Spinnerette  lubricant/cleaning 
sprays  used  in  the  production  of 
synthetic  fibers,  which  contain  CFC- 
114,  but  which  contain  no  other  CFCs; 

(ix)  Containers  of  CFCs  used  as 
halogen  ion  sources  in  plasma  etching; 

(x)  Document  preservation  sprays  which 
contain  CFC-113.  but  which  contain  no 
other  CFCs;  and 

(xi)  Red  pepper  bear  repellent  sprays 
which  contain  CFC-113,  but  which 
contain  no  other  CFCs. 

§  82.68  Verification  and  public  notice 
requirements. 

(a)  Effective  February  16, 1993,  any 
person  who  sells  or  distributes  any 
cleaning  fluid  for  electronic  and 
photogr^hic  equipment  which  contains 
a  chlorofluorocarbon  must  verify  that 
the  purchaser  is  a  commercial  entity  as 
defined  in  §  82.62.  In  order  to  verify  that 
the  purchaser  is  a  commercial  entity, 
the  person  who  sells  or  distributes  this 
product  must  be  presented  with 
documentation  that  proves  the 
purchaser’s  commercial  status  by 
containing  one  or  more  of  the 
commercial  identificatimi  numbers 
sp>ecified  in  §  82.62.  The  seller  or 
distributor  must  have  a  reasonable  basis 
for  believing  that  the  information 
presented  by  the  purchaser  is  accurate. 

(b)  Effective  Feomary  16, 1993,  any 
person  who  sells  or  distributes  any 
cleaning  fluid  for  electronic  and 
photographic  equipment  which  contains 


a  chlorofluorocarbon  must  prominently 
display  a  sign  where  sales  of  such 
product  occur  which  states;  “It  is  a 
violation  of  federal  law  to  sell, 
distribute,  or  offer  to  sell  or  distribute, 
any  chlorofluorocarbon-containing 
cleaning  fluid  for  electronic  and 
photographic  equipment  to  anyone  who 
is  not  a  commercial  user  of  this  product. 
The  penalty  for  violating  this 
prohibition  can  be  up  to  $25,000  per 
sale.  Individuals  purchasing  such 
products  must  present  proof  of  their 
commercial  status  in  accordance  with 
§  82.68(a)." 

(c)  Effective  January  1, 1994,  any 
person  who  sells  or  distributes  any 
aerosol  or  pressurized  dispienser 
cleaning  fluid  for  electronic  and 
photographic  equipment  which  contains 
a  class  II  substance  must  verify  that  the 
purchaser  is  a  commercial  entity  as 
defined  in  §  82.62(b).  In  order  to  verify 
that  the  purchaser  is  a  commercial 
entity,  the  person  who  sells  or 
distributes  this  product  must  be 
presented  with  documentation  that 
proves  the  purchaser’s  commercial 
status  by  containing  one  or  more  of  the 
commercial  identification  numbers 
specified  in  §  82.62(b).  The  seller  or 
distributor  must  have  a  reasonable  basis 
for  believing  that  the  information 
presented  by  the  purchaser  is  accurate. 

(d)  Effective  January  1, 1994,  any 
person  who  sells  or  distributes  any 
aerosol  or  other  pressurized  dispenser 
cleaning  fluid  for  electronic  ana 
photographic  equipment  which  contains 
a  class  II  substance  must  prominently 
display  a  sign  where  sales  of  such 
product  occur  which  states;  “It  is  a 
violation  of  federal  law  to  sell, 
distribute,  or  offer  to  sell  or  distribute, 
any  aerosol  hydrochlorofluorocarbon- 
containing  cleaning  fluid  for  electronic 
and  photographic  equipment  to  anyone 
who  is  not  a  commercial  user  of  this 
product.  The  penalty  for  violating  this 
prohibition  can  be  up  to  $25,000  per 
sale.  Individuals  purchasing  such 
products  must  present  proof  of  their 
commercial  status  in  accordance  with 

§  82.68(c).’’ 

(e)  Effective  January  1, 1994,  in  order 
to  satisfy  the  requirements  under  §  82.68 
(b)  and  (d),  any  person  who  sells  or 
distributes  cleaning  fluids  for  electronic 
and  photographic  equipment  which 
contain  a  class  I  substance  and  those 
aerosol  cleaning  fluids  which  contain  a 
class  II  substance,  may  prominently 
display  one  sign  where  sales  of  suc^ 
products  occur  which  states;  “It  is  a 
violation  of  federal  law  to  sell, 
distribute,  or  offer  to  sell  or  distribute, 
any  chlorofluorocarbon-containing  or 
aerosol  hydrochlorofluorocarbon- 
containing  cleaning  fluid  for  electronic 
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and  photographic  equipment  to  anyone 
who  is  not  a  commercial  user  of  this 
product.  The  penalty  for  violating  this 
prohibition  can  be  up  to  $25,000  per 
sale.  Individuals  purchasing  such 
products  must  present  proof  of  their 
commercial  status  in  accordance  with 
40  CFR  82.68(a)  or  82.68(c).” 

§  82.70  Nonessential  Class  II  products  and 
exceptions. 

The  following  products  which  release 
a  class  n  substance  (as  designated  as 
class  n  in  part  82,  appendix  A  to 
subpart  A)  are  identified  as  being 
nonessential  and  the  sale  or  distribution 
of  such  products  is  prohibited  imder 
section  82.64(b) — 

(a)  Any  aerosol  product  or  other 
pressurized  dispenser  which  contains  a 
class  n  substance: 

(1)  Including  but  not  limited  to 
household,  industrial,  automotive  and 
pesticide  uses; 

(2)  Except — 


(i)  Medical  devices  listed  in  21  CFR 
2.125(e); 

(ii)  Lubricants,  coatings  or  cleaning 
fluids  for  electrical  or  electronic 
eqmpment,  which  contain  class  n 
substances  for  solvent  purposes,  but 
which  contain  no  other  class  n 
substances; 

(iii)  Lubricants,  coatings  or  cleaning 
fluids  used  for  aircraft  maintenance, 
which  contain  class  n  substances  for 
solvent  purposes  but  which  contain  no 
other  class  II  substances; 

(iv)  Mold  release  agents  used  in  the 
production  of  plastic  and  elastomeric 
materials,  which  contain  class  n 
substances  for  solvent  purposes  but 
which  contain  no  other  class  n 
substances;  and 

(v)  Spinnerette  lubricants/cleaning 
sprays  used  in  the  production  of 
synthetic  fibers,  wUch  contain  class  n 
substances  for  solvent  purposes  but 
which  contain  no  other  class  n 
substances. 


(b)  Any  aerosol  or  pressurized 
dispenser  cleaning  fluid  for  electronic 
and  photographic  equipment  which 
contains  a  class  n  substance,  except  for 
those  sold  or  distributed  to  a 
commercial  purchaser  for  solvent 
purposes  only. 

(c)  Any  plastic  foam  product  which 
contains,  or  is  manufactured  with,  a 
class  n  substance,  (1)  including  but  not 
limited  to  household,  industrial, 
automotive  and  pesticide  uses,  (2) 
except — 

(i)  Any  foam  insulation  product,  as 
defined  in  §  82.62(h);  and 

(ii)  Integral  skin  foam  utilized  to 
provide  for  motor  vehicle  safety  in 
accordance  with  Federal  Motor  Vehicle 
Safety  Standards  which  exception  shall 
simset  January  1, 1996. 

[FR  Doc.  93-23395  Filed  9-22-93;  8:49  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172  and  175 

pocket  No.  HM-184F;  Arndt  Nos.  172-131, 
175-49] 

RIN  2137-AB99 

Implementation  of  the  Intemationai 
Civil  Aviation  Organization’s  Technical 
Instructions 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  Final  rule  amends  the 
Hazardous  Materials  Regulations  (HMR) 
in  order  to  permit  aircraft  operators  to 
accept  and  transport  by  aircraft  certain 
hazardous  materials  in  accordance  with 
requirements  contained  in  the  current 
edition  of  the  Intemationai  Civil 
Aviation  Organization’s  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions).  The  HMR 
incorporate  by  reference  the  1993-1994 
edition  of  the  ICAO  Technical 
Instructions.  This  action  is  necessaiy  to 
align  certain  requirements  contained  in 
the  HMR  for  the  loading  and  handling 
of  hazardous  materials  aboard  aircraft 
with  the  ICAO  Technical  Instructions. 
The  intended  effect  of  this  action  is  to 
promote  uniformity  in  standards 
applicable  to  air  carriers  operating 
within  the  United  States. 

DATES:  Effective:  October  1, 1993. 

Compliance  date:  However, 
compliance  with  the  requirements  as 
adopted  herein  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga  (202)  366-0656,  Intemationai 
Standards  Coordinator,  or  Diane  LaValle 
(202)  366-4488,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION:  On 
November  7, 1990,  RSPA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (Docket  HM-184F, 
Notice  No.  90-14)  (55  FR  46839)  which 
proposed  to  amend  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180)  to  align  certain 
requirements  in  §§  172.101  and  175.10 
with  the  ICAO  Technical  Instmctions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions).  Without  this  alignment, 
shippers  of  hazardous  materials  could 
be  forced  to  assume  the  costs  and 


burdens  of  complying  with  two  different 
regulatory  standards. 

In  response  to  Notice  90-14,  four 
comments  were  received  expressing 
support  for  all  the  proposed  revisions. 
These  commenters  were  representatives- 
of  shippers,  carriers,  trade  associations, 
and  public  interest  groups. 

Two  commenters,  the  Air  Transport 
Association  and  the 
Radiopharmaceutical  Shippers  and 
Carriers  Conference,  pointed  out  that 
several  revisions  to  the  1991-1992  ICAO 
Technical  Instmctions  were  not 
addressed  in  Notice  90-14  and 
questioned  why  these  changes  were  not 
incorporated  in  the  notice.  The 
omission  of  these  changes  in  Notice  90- 
14  was  inadvertent.  Consequently, 

Notice  92-1  requesting  comments  on 
four  other  provisions  relating' to 
§§175.10,  175.701  and  175.702  was 
published  on  January  16, 1992  (57  FR 
1891).  No  comments  were  received  on 
Notice  92-1.  Therefore,  with  one 
exception,  the  proposals  contained  in 
Notice  Nos.  90-14  and  92-1  are  adopted 
in  this  final  mle.  Action  on  a  proposal 
to  incorporate  by  reference  the  1991- 
1992  edition  of  the  ICAO  Technical 
Instmctions  is  no  longer  warranted.  The 
1993-1994  edition  of  the  regulations 
was  incorporated  by  reference  under  a 
separate  mlemaking  action  (HM-215:  57 
FR  60738,  December  22, 1992). 

The  amendments  adopted  herein  are 
effective  without  the  customary  30-day 
delay  following  publication  to  allow 
these  changes  to  appear  in  the  next 
revision  of  49  CFR. 

Section-by-Section  Review 

The  following  is  a  section-by-section 
summary  of  revisions. 

Section  172.101 

Notice  90-14  proposed  to  amend  the 
§  172.101  Hazardous  Materials  Table 
(the  Table)  by  adding  the  phrase  “or 
other  battery  powered  mobility  aids”  to 
the  entry  “Battery,  electric  storage,  wet, 
with  wheel  chair.”  The  purpose  of  this 
action  was  to  allow  other  mobility  aids 
to  be  shipped  under  this  description. 
Under  a  separate  mlemaking  action,  the 
entry  “Battery,  electric  storage,  wet, 
with  wheel  chair”  was  changed  to 
“Wheel  chair,  electric  [spiliable  or  non- 
spillable  type  batteries).”  This  mle. 
therefore,  adds  a  new  entry  to  read 
“Mobility  aids,  see  Wheel  chair, 
electric.” 

Section  175.10 

In  paragraph  (a)(16),  the  words  “not 
exceeding  70%  alcohol  by  volume”  are 
included  immediately  following  the 
words  “Alcoholic  beverages.”  This  limii 
is  added  because  alcoholic  beverages 


with  high  alcohol  content  produce  a 
flammable  atmosphere  at  normal  room 
temperatures.  Permitting  highly 
flammable  liquids  in  the  passenger 
compartment  or  in  checked  baggage 
would  compromise  safety. 

Paragraphs  175.10(a)  (19)  and  (20) 
were  proposed  to  be  amended  by 
revising  all  references  to  the  wording 
“wheel  chair.”  each  place  it  appears,  to 
read  “wheel  chair  or  other  battery 
powered  mobility  aids”,  for  consistency 
with  the  earlier  change  made  in  this 
final  rule  to  the  entry  appearing  in  the 
§  172.101  Table.  These  changes  have  not 
been  made  in  this  final  rule  because 
paragraphs  (a)  (19)  and  (20)  are  further 
revised  by  another  final  mle  published 
under  Dot;ket  No.  HM-166X,  which 
appears  elsewhere  in  this  Federal 
Register  publication.  A  new  paragraph 
(a)(23)  is  added  to  permit  a  person  to 
carry  heat-producing  articles  (e.g., 
battery  operated  equipment  such  as 
underwater  torches  and  soldering 
equipment)  with  the  heat  producing 
component  or  energy  source  removed, 
in  carry-on  baggage  only,  with  the 
approval  of  the  aircraft  operator. 

Removal  of  the  heat-producing  * 
component  or  energy  source  eliminates 
the  risk  of  inadvertent  activation  of  such 
articles  during  transportation.  A  new 
paragraph  (a)(24)  is  added  to  allow  a 
small  oxygen  generator,  meeting  certain 
requirements  and  intended  for  personal 
use,  to  be  carried  as  checked  baggage 
only,  with  the  approval  of  the  aircraft 
operator. 

Section  175.701 

Minor  editorial  changes  are  made  in 
paragraph  (b)(1).  Paragraph  (b)(2)  is 
revised  to  clarify  that  the  prescribed 
minimum  separation  distance 
requirements  for  packages  containing 
Class  7  (radioactive)  materials  in 
passenger-carrying  aircraft  pertain  to  the 
distances  between  the  packages  and  the 
passengers  and  crew.  A  new  paragraph 
(b)(3)  is  added  to  specify  separation 
distances  between  Class  7  (radioactive) 
materials  and  animals. 

Section  175.702 

Paragraph  (b)(2)(i),  containing 
minimum  separation  distance  limits  for 
packages  of  Class  7  (radioactive) 
materials  on  a  cargo  aircraft  only,  is 
revised  to  include  overpacks  and  freight 
containers  containing  radioactive 
materials,  and  to  change  the  prescribed 
separation  distance  between  animals 
and  radioactive  materials. 
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Regulatory  Analyses  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and,  therefore,  is 
not  a  major  rule.  The  rule  is  not 
consider^  signiHcant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  This  final  rule  does  not  impose 
additional  requirements  and,  in  fact, 
provides  limited  relief  in  some  areas.  A 
regulatory  evaluation  is  available  for 
review  in  the  docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism").  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)(4))  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials: 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, '  ' 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 


(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

49  App.  U.S.C.  1804(a)(4)(A)  and  (B). 

This  rule  concerns  the  designation, 
classification  and  handling  of  hazardous 
materials.  This  final  rule  preempts 
State,  local,  or  Indian  tribe  requirements 
in  accordance  with  the  standards  set 
forth  above.  The  HMTA  (49  App.  U.S.C 
1804(a)(5))  provides  that  if  EXDT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  efiective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  May  1, 1994.  Thus, 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  provisions  in  this  final  rule  apply 
to  persons  who  offer  or  transport 
hazardous  materials  by  aircraft,  some  of 
whom  may  be  small  entities. 
Information  available  to  RSPA  is 
insufficient  to  determine  the  number  of 


such  entities.  However,  this  rule  relaxes 
certain  provisions  and  will  result  in 
small  savings. 

List  of  Subjects 

49CFRPart  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

49CFRPart  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  172  and  175  are  amended  as 
follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805, 1808;  49  CFR  part  1,  unless  otherwise 
noted. 

§172.101  [Amended] 

2.  The  following  entry  is  added  to  the 
§  172.101  Hazardous  Materials  Table  in 
appropriate  alphabetical  order: 

§172.101  Purpose  and  use  of  hazardous 
materials  table. 


Section  172.101.— Hazardous  Materials  Table 


Hazardous  mate- 

Hazard 

(8) 

Packaging  authorizations 
(§173."*) 

(9) 

Quantity  limita¬ 
tions 

(10) 

Vessel  stowage 
requirements 

Symbols 

rials  descriptions 
and  proper  ship¬ 
ping  names 

class 
or  divi¬ 
sion 

lication 

Nos. 

ing 

group 

Label(s)  required 
(H  not  excepted) 

provi¬ 

sions 

Excep¬ 

tions 

Nonbulk 

packag¬ 

ing 

Bulk 

pack¬ 

aging 

Pas¬ 
senger 
airaaft 
or  rail 
car 

Cargo 

aircraft 

only 

Vessel 

stow¬ 

age 

Other 

Stow¬ 

age 

provi¬ 

sions 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8A) 

(88) 

(8C) 

(9A) 

(98) 

(10A) 

(108) 

Mobility  aids,  see 
Wheel  chair, 
electric:. 

• 

■  • 

• 

• 

* 

• 

• 

• 

• 

• 

• 

• 

PART  175— CARRIAGE  BY  AIRCRAFT 

3.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1807, 1808;  49  CFR  part  1. 


§175.10  [Amended] 

4.  In  §  175.10,  in  paragraph  (a)(16), 
the  words  “not  exceeding  70%  alcohol 
by  volume"  are  added  immediately 
following  the  words  “Alcoholic 
beverages'*. 


5.  In  §  175.10,  paragraphs  (a)(23)  and 
(a)(24)  are  added  to  read  as  follows: 

§  175.10  Exceptions. 

(a)  *  *  * 

(23)With  the  approval  of  the  operator 
of  the  aircraft  and  as  carry-on  baggage. 


50494  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Rules  and  Regulations 


electrically  powered  heat-producing 
articles  (e.g.,  battery-operated 
equipment,  such  as  underwater  torches 
and  soldering  equipment),  which,  if 
accidentally  activated,  will  generate 
extreme  heat  and  can  cause  Tire.  The 
heat-producing  component,  or  the 
energy  source,  must  be  removed  so  as  to 
prevent  unintentional  functioning 
during  transport. 

(24)  With  the  approval  of  the  operator 
and  as  checked  baggage,  a  small 
chemical  oxygen  generator  for  personal 
use,  one  per  person,  that  meets  the 
following  requirements: 

(i)  The  generator,  without  its 
packaging,  must  be  capable  of 
withstanding  a  1.8  m  (5.9  feet)  drop  test 
onto  a  rigid,  non-resilient,  flat  and 
horizontal  surface,  in  the  position  most 
likely  to  cause  damage,  without  loss  of 
its  contents  and  without  actuation: 

(ii)  The  generator  must  be  equipped 
with  an  actuating  device  with  at  least 
two  positive  means  of  preventing 
unintentional  actuation; 

(iii)  The  generator  must  be  well 
insulated  and.  when  it  is  actuated  at  a 
temperature  of  20  “C  (68  *F),  the 
temperature  of  any  external  surface  of 
the  generator  must  not  exceed  100  **0 
(212  *F); 

(iv)  The  generator  must  be  in  the 
manufacturer’s  original  packaging  and 
this  must  include  a  sealed  outer 
wrapping  or  clear  evidence  that  the 


generator  has  not  been  tampered  with; 
and 

(v)  The  generator  packaging  must  be 
marked  to  indicate  that  the  package 
meets  the  requirements  of  this 
paragraph  (e.g.,  conforms  with  49  CFR 
175.10(a)(24)). 

***** 

6.  In  §  175.701,  paragraph  (b)(1)  is 
amended  by  removing  the  reference 
“paragraph  (b)(2)*’  each  place  it  appears, 
and  adding  in  its  place  “paragraphs 
(b)(2)  and  (b)(3)’’;  the  text  preceding  the 
table  in  paragraph  (b)(2)  is  revised  and 
a  new  paragraph  (b)(3)  is  added  to  read 
as  follows:  *  r 

§  175.701  Separation  distance 
requirements  for  packages  containing 
Class  7  (radioactive)  materials  in 
passenger-carrying  aircraft 
***** 

(b)*  *  * 

(2)  The  following  table  prescribes 
minimum  separation  distances  that 
must  be  maintained  in  passenger¬ 
carrying  aircraft  between  Class  7 
(radioactive)  materials  labeled 
Radioactive  Yellow-II  or  Radioactive 
Yellow-lII  and  passengers  and  crew: 
***** 

(3)  Class  7  (radioactive)  materials  in 
packages,  overpacks  or  freight 
containers  labeled  Radioactive  Yellow-II 
or  Radioactive  Yellow-III  must  be 
separated  from  live  animals  by  a 


distance  of  at  least  0.5  meters  (20 
inches)  for  journeys  not  exceeding  24 
hours,  and  by  a  distance  of  at  least  1.0 
meters  (39  inches)  for  journeys  longer 
than  24  hours. 

***** 

7.  In  §  175.702,  paragraph  (b)(2)(i)  is 
revised  to  read  as  follows: 

§  1 75.702  Requirements  for  carriage  of 
packages  containing  Class  7  (radioactive) 
materials  in  a  cargo  aircraft  only. 
***** 

(b)*  *  * 

(2)*  *  * 

(i)  The  separation  distance  between 
the  surfaces  of  the  Class  7  (radioactive) 
materials  packages,  overpacks  or  freight 
containers  and  any  space  occupied  by — 

(A)  Humans  is  at  least  9  meters  (30 
feet);  and 

(B)  Live  animals  is  at  least  0.5  meters 
(20  inches)  for  journeys  not  exceeding 
24  hours  and  at  least  1.0  meters  (39 
inches)  for  journeys  longer  than  24 
hours: 

***** 

Issued  in  Washington,  DC,  on  September 
14. 1993  under  the  authority  delegated  in  49 
CFR  part  1. 

George  W.  Tenley,  Jr., 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  93-22986  Filed  9-24-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171, 172, 173, 175, 
177,  and  178 

[Docket  No.  HM-ieeX;  Arndt  No.  107-30, 
171-122, 172-132, 173-235, 175-60, 177-81, 
and  178-100] 

RIN  2137-AA44 

Transportation  of  Hazardous  Materials; 
Miscellaneous  Amendments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  is  being  taken  to 
incorporate  into  the  Department’s 
Hazardous  Materials  Regulations  (HMR) 
a  number  of  changes  based  on 
rulemaking  petitions  from  industry  and 
other  agencies,  and  RSPA  initiative. 

This  action  is  necessary  to  update  the 
regulations  and  to  respond  to  petitions 
for  rulemaking.  The  intended  effect  of 
these  regulatory  changes  is  to  improve 
safety  and  to  r^uce  costs  to  shippers 
and  carriers  of  hazardous  materials. 
DATES:  Effective:  October  1, 1993. 

Compliance  date:  However, 
compliance  with  the  regulations,  as 
amended  herein,  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle,  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards, 

Research  and  Spiecial  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washin^on,  E)C  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  On  August 
7, 1991,  RSPA  published  a  notice  of 
proposed  rulemaking  under  Docket  No. 
HM-166X,  Notice  No.  91-3  (56  FR 
37505).  proposing  a  number  of 
miscellaneous  amendments  to  the  HMR, 
49  CFR  parts  171-180.  Notice  No  91-3 
included  a  brief  statement  concerning 
each  proposal  and  invited  public 
comment. 

Twelve  commenters  responded  to 
Notice  No.  91-3.  ’These  commenters 
represented  shippers,  carriers,  trade 
associations,  and  public  interest  groups. 
While  a  number  of  commenters 
expressed  support  for  various  proposals, 
several  commenters  expressed  concern 
and  offered  suggestions  for  specific 
changes.  Listed  below  is  a  section-by¬ 
section  summary  of  the  changes  made 
under  the  final  rule  and,  where 
applicable,  a  discussion  of  comments 
received. 

The  amendments  adopted  herein  are 
effective  without  the  customary  30-day 


delay  following  publication  to  allow 
these  changes  to  appear  in  the  next 
revision  of  49  CFR. 

Part  107 

In  §  107.331,  paragraph  (d)  is 
amended  by  adding  the  parenthetical 
expression  “(violations)”  immediately 
after  the  words  “prior  offenses”  for 
clarity.  These  words,  i;e.,  “offense”  and 
“violations,”  are  used  interchangeably 
in  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  in  the 
HMR. 

Part  171 

In  §  171.7,  RSPA  proposed  to  amend 
the  table  in  paragraph  (a)(3)  by  replacing 
the  reference  to  &e  1968  edition  of  the 
AAR  Specification  for  Tank  Cars, 
Specification  M-1002,  with  a  reference 
to  the  1990  edition.  Since  publication  of 
Notice  91-3,  RSPA  has  been  petitioned 
to  update  this  reference  to  the  1992 
edition.  RSPA  plans  to  adopt  the  1992 
edition  under  a  separate  rulemaking 
action  in  the  near  future. 

In  §  171.8,  a  discrepancy  in  the 
definition  for  “solid”  is  corrected  by 
clarifying  that  for  a  material  to  be  a  solid 
it  may  not  have  a  separation  of  one  gram 
of  liquid  or  more  when  tested  in 
accordance  with  AS’FM  D  4359 
“Standard  Test  Method  for  Determining 
Whether  a  Material  is  a  Liquid  or 
Solid.” 

Part  172 

In  part  172,  the  §  172.101  Hazardous 
Materials  Table  (the  Table)  is  amended 
by  adding  “173.304”  in  column  8B  as  a 
packaging  section  reference  in  the 
entries,  “Carbon  dioxide,  refrigerated 
liquid”  and  “Nitrous  oxide,  refrigerated 
liquid,”  and  by  revising  the  packaging 
section  ref^nces  in  columns  8A  and 
8B  for  “Fire  extinguishers”  from 
“173.306”  to  “173.309.”  The  Table  is 
also  amended  by  removing  the  “AW” 
from  column  1  for  the  entry  “Batteries, 
wet,  non-spillable,  electric  storage”  to 
clarify  that  the  exceptions  in  §  173.159 
apply  to  all  modes. 

In  §  172.400a,  paragraph  (a)(1)  is 
revised  to  include  an  exception  from 
labeling  for  dewar  flasks  conforming  to 
§  173.320(a)  and  containing  oxygen, 
refrigerated  liquid  (cryogenic  liquid), 
when  properly  maiked  in  accordance 
with  CGA  Pamphlet  C-7,  appendix  A. 

In  §  172.401,  the  introductory  text  to 
paragraph  (a)  is  revised  and,  for 
consistency  with  requirements 
contained  in  §  173.29(d),  a  new 
§  172.401(d)  is  added  to  clarify  that 
empty  packagings  not  containing 
hazai^ous  material  residues  may  bear 
hazard  warning  labels  if  transported  in 
closed  transport  vehicles. 


Part  173 

In  §  173.7,  paragraph  (b)  is  broadened 
to  except  national  security  shipments  of 
hazardous  materials,  in  addition  to 
radioactive  materials,  from  the 
requirements  of  the  HMR.  Such 
shipments  must  be  escorted  by 
personnel  in  transport  vehicles,  other 
than  those  carrying  the  hazardous 
materials,  and  must  be  accompanied  by 
a  document  certifying  that  the  shipment 
is  for  national  security.  The  exception  in 
§  173.7  previously  applied  only  to 
radioactive  materials. 

In  §  173.31,  paragraph  (b)(4)  is  added 
to  permit  a  tank  car  filled  prior  to 
expiration  of  the  retest  date  to  be  offered 
fortransportation,  under  certain 
conditions,  after  the  retest  date. 

In  §  173.32,  paragraph  (e)(5)  is  added 
to  clarify  that  a  portable  tank  filled  prior 
to  expiration  of  the  retest  date  may  be 
offered  for  transportation,  under  certain 
conditions,  after  the  retest  date. 

Section  173.34(e)(15)  allows  DOT  3A 
and  3AA  cylinders  to  be  retested  every 
10  years  instead  of  every  5  years  if  they 
are  not  over  35  years  old  when  retested. 
RSPA  proposed  to  revise 
§  173.34(e)(15)(i)  to  remove  the  35-year 
age  restriction  for  DOT  3A  and  3AA 
cylinders  manufactured  after  December 
31, 1945.  A  commenter  stated  that  the 
proposed  wording  was  confusing. 
Another  commenter  requested  that  the 
provision  not  be  limited  to  cylinders 
manufactured  after  1945.  RSPA  does  not 
agree  with  the  latter  commenter, 
however  the  provision  has  been 
editorially  revised  for  clarity.  Also  in 
§  173.34,  paragraph  (e)(18)  is  added  to 
specify  retest  requirements  for  cylinders 
used  as  fire  extinguishers.  These  fire 
extinguisher  requirements  are  addressed 
in  more  detail  in  the  preamble 
discussion  to  §  173.309. 

In  §  173.62(c),  the  Table  of  Packing 
Methods,  a  provision  in  “US006” 
authorizing  the  transportation  of  jet 
perforating  guns,  charged,  by  private 
motor  carriers  is  broadened  to  include 
contract  carriers. 

RSPA  proposed  to  revise  §  173.159(d) 
to  require  that  wet,  electric  storage 
batteries  meeting  the  “nonspillable”  test 
criteria  be  marked  “DOT 
NONSPILLABLE  BATTERY.”  After 
further  consideration,  RSPA  has 
decided  that  the  marking  be  shortened 
to  “NONSPILLABLE”  or 
“NONSPILLABLE  BATTERY”  to 
eliminate  the  distinction  of  “DOT”  and 
to  take  into  consideration  limited  space 
that  may  be  available  for  this  marking. 

A  commenter  requested  that  RSPA 
require  this  marking  to  be  placed  on  the 
top  and  two  sides  of  the  battery.  RSPA 
disagrees  with  the  commenter.  RSPA 
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believes  that  a  single  visible  marking  on 
the  battery  provides  sufHcient 
communication,  and  that  requiring  the 
marking  to  appear  in  three  locations  is 
an  unnecessary  burden  on  shippers  and 
battery  manufacturers.  One  commenter 
expressed  concern  over  the  testing 
procedures  used  to  determine  if  a 
battery  is  nonspillable.  RSPA  believes 
that  this  comment  may  have  merit,  but 
it  is  beyond  the  scope  of  this  rulemaking 
action.  Except  for  removal  of  the 
introductory  clause,  which  would  have 
excluded  transportation  by  aircraft  and 
vessel,  the  provision  is  adopted  in  this 
Hnal  rule  as  proposed.  The  marking 
provisions,  however,  are  required  only 
for  batteries  manufactured  after 
September  30, 1995. 

m  §  173.185,  proposed  paragraph  (k) 
was  to  be  added  to  grant  an  exception 
to  certain  DOD  shipments  of  lithium 
batteries  transported  for  disposal.  This 
proposal  is  broadened  to  include 
Queries  that  are  other  than  DOD 
shipments.  This  proposal  is  adopted  as 
paragraph  (h)  in  this  final  rule  for  large 
discharged  batteries  meeting  specified 
criteria  which  are  similar  to 
requirements  for  small  charged  lithium 
batteries  not  regulated  under  the  current 
HMR. 

In  §  173.304(a)(2),  the  table  is  revised 
to  authorize  the  transport  of  "Carbon 
dioxide,  refrigerated  liquid”  and 
“Nitrous  oxide,  refrigerated  liquid”  in 
DOT  4L  cylinders.  Proposed  paragraph 
(g)  containing  pressure  control  valve 
settings  for  these  materials  is  adopted  as 
paragraph  (h). 

In  §  173.306,  paragraph  (c)  is  removed 
and  reserved.  The  requirements  in 
§  173.306(c)  are  moved  to  §  173.309  and 
expanded  to  authorize  certain  DOT 
specification  cylinders  to  be  transported 
under  the  proper  shipping  name  "fire 
extinguishers”  instead  of  the  proper 
shipping  name  for  the  particular  gas 
contained  within  the  cylinder.  A 
commenter  requested  revisions  to 
proposed  §  173.309(b)(1)  to:  (1) 
Authorize  other  non-corrosive 
extinguishing  agents;  (2)  authorize  IX3t 
4BA  cylinders;  and  (3)  allow  all  low 
pressure  fire  extinguishers  to  be  retested 
every  12  years  using  the  modified 
hydrostatic  test  method. 

RSPA  agrees  with  the  commenter  that 
the  use  of  other  recognized  fire 
extinguishing  agents  and  DOT  4BA 
cylinders  should  be  permitted,  and  has 
revised  the  final  rule.  RSPA  also  agrees 
that  the  retest  requirements  should  be 
relaxed.  However,  RSPA  has  no  basis  for 
extending  the  retest  period  to  12  years 
for  ail  cylinders  when  using  the 
modified  hydrostatic  test  method.  RSPA 
issued  exemption  DOT-E  8886  to 
authorize  longer  retest  intervals  for 


certain  DOT  specification  cylinders 
when  used  as  fire  extinguishers.  The 
exemption  authorizes  a  12-year  retest 
interval,  using  either  the  modified  or 
full  hydrostatic  test,  for  a  cylinder 
having  a  capacity  of  12  pounds  or  less. 
Cylinders  having  a  capacity  over  12 
pounds  must  be  requalified  every  12 
years  using  the  full  hydrostatic  test,  or 
may  be  given  a  modified  hydrostatic  test 
12  years  after  the  expiration  of  the 
original  test  date  and  once  every  seven 
years  thereafter.  Based  on  the 
satisfactory  safety  experience  regarding 
the  cylinders  authorized  under  the 
exemption,  RSPA  is  authorizing  these 
same  conditions  for  DOT  specification 
cylinders  in  this  final  rule. 

Finally,  the  commenter  requested  that 
the  listed  DOT  3A  and  3AA  cylinders  be 
removed  because  current  retest  intervals 
in  the  HMR  for  high  pressure  cylinders, 
such  as  the  3A  and  3AA,  are  already  in 
agreement  with  requirements  found  in 
the  Department  of  Labor’s  Occupational 
Safety  and  Health  Administration 
Regulations  found  in  29  CFR  1910.157 
and  the  National  Fire  Protection 
Association’s  NFPA  10.  The 
commenter’s  statement  is  true,  provided 
the  high  pressure  cylinders  fully 
conform  to  all  requirements  in 
§  173.309,  including  the  cylinder 
capacity  and  pressure  limitations.  RSPA 
included  the  TOT  3A,  3AA  and  3AL 
cylinders  to  permit  the  transport  of 
larger  cylinders  using  the  proper 
shipping  name  "Fire  extinguishers” 
instead  of  the  particular  name  of  the  gas 
contained  within  the  cylinder. 

Therefore,  the  proposal  to  include  TOT 
3A  and  3AA  cylinders  is  retained  and 
DOT  3AL  cylinders  are  added  and 
adopted  in  this  final  rule. 

In  §  173.314,  RSPA  proposed  to  add  a 
paragraph  (g)(3)  to  require  that  tank  cars 
containing  a  residue  of  hydrogen 
chloride,  refrigerated  liquid  be  unloaded 
so  that  any  residue  remaining  in  the 
tank,  when  vaporized,  will  not  actuate 
the  safety  relief  device  at  21®C  (70®F) 
during  transportation.  A  commenter 
requested  that  the  pressure  for  actuating 
the  safety  device  on  these  tank  cars  be 
specified  at  32®C  (90®F)  rather  than  21‘’C 
(70^)  in  consideration  of  the  warmer 
climate  in  the  south  where  most 
transportation  of  this  material  occurs. 
RSPA  agrees  with  the  commenter  that 
the  safety  relief  device  should  be  set  to 
accommodate  warmer  climates.  This 
provision  is  revised  and  adopted  as 
paragraph  (g)(4). 

In  §  173.318,  paragraph  (g)  is  revised 
to  permit  use  of  the  abbreviation 
“OWTT”  for  “One-way-travel-time.” 

In  §  173.423,  Table  7  is  amended  by: 

(1)  Correcting  a  printing  error,  i.e.,  the 
wording  “Other  liquids”  is  indented  the 


same  number  of  spaces  as  “Tritiated 
water;”  and 

(2)  By  making  an  editorial  correction 
in  the  second  entry  for  “Tritiated 
water”;  i.e.,  changing  “Ci/1”  to  “Ci/ 
liter.” 

Part  175 

Part  175  is  amended,  as  follows. 

Several  editorial  changes  are  made  for 
consistency  with  changes  adopted 
under  another  rulemaking  (D(^ket  No. 
HM-181).  In  §  175.10,  RSPA  proposed 
to  revise  paragraph  (a)(7)  to  clarify  that 
the  referenced  sections,  14  CFR  121.574 
and  135.91,  authorize  only  airline- 
supplied  oxygen  or  oxygen  generators  to 
be  used  by  passengers  onboard  an 
aircraft.  The  Air  Transport  Association 
(ATA)  stated  that  foreign  carriers  are 
required  to  comply  with  14  CFR  part 
129  and  requested  clarification  that 
paragraph  (a)(7)  applies  only  to  U.S.  air 
carriers.  ATA  further  stated  that  carriage 
of  oxygen  imder  the  provisions  of  the 
International  Civil  Aviation 
Organization’s  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  should  be 
permitted. 

RSPA  notes  that  ICAO  9.1.2  permits 
passengers  to  carry  their  own  oxygen 
bottles,  if  approved  by  the  aircraft 
operator.  RSPA  does  not  agree  with 
ATA’s  position.  While  foreign  air 
carriers  must  comply  with  14  CFR  part 
129,  the  exception  in  §  175.10(a)(7)  from 
all  requirements  of  the  HMR  pertaining 
to  the  carriage  of  oxygen  for  use  by 
passengers  on-board  an  aircraft  in  U.S. 
airspace  is  contingent  upon  the  carrier’s 
compliance  with  requirements  specified 
in  14  CFR  121.574  and  135.91.  Those 
provisions  were  adopted  in  rulemaking 
action  based  on  commenter’s  concerns 
that  allowing  passengers  to  provide 
their  own  cylinders  poses  significant 
risks  [December  6. 1974;  39  FR  42675). 
Allowing  passengers  to  bring  on-board 
their  own  high  pressure  gaseous  oxygen 
units,  which  are  uncontrolled  and  could 
be  contaminated  with  grease,  oil.  or 
other  organic  materials,  would  create  a 
potential  for  a  serious  fire.  There  is  no 
way  to  ensure  that  these  units  have  not 
been  contaminated  during  maintenance 
or  refilling.  Thus,  it  is  impossible  for  an 
airline  operator,  and  sometimes  even 
the  owner,  to  know  how  a  piece  of 
equipment  has  been  serviced,  altered,  or 
repaired,  i.e.,  whether  cleanliness  has 
been  observed  in  its  filling,  and  whether 
it  has  been  subjected  to  abuse,  resulting 
in  damage.  Since  adoption  of  the 
requirements,  RSPA  is  not  aware  of  any 
changes  in  technology  or  handling  that 
would  reduce  these  risks.  Therefore, 
RSPA  does  not  agree  that  conformance 
to  ICAO  9.1.2  should  be  permitted 
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instead  of  conformance  to  14  CFR 
121.574  and  135.91.  However,  in  the 
case  of  foreign  operators  and  domestic 
operators  that  are  not  part  121  or  135 
certiHcate  holders,  RSPA  has  revised 
§  175.10,  paragraph  (a)(7)  to  allow  an 
aircraft  operator  entering  the  U.S.  from 
a  foreign  destination  to  conform  to  the 
provision  in  14  CFR  121.574  or  135.91, 
in  the  same  manner  as  a  certificate 
holder,  or  in  accordance  with  ICAO 
9.1.2. 

As  proposed  in  the  notice,  in  §  175.10, 
in  paragraphs  (a)(12)  (ii)  and  (v),  the 
phrase  "aviation  security  program”  is 
replaced  with  the  phrase  “hazardous 
materials  program."  Also,  paragraph 
(a)(12)(v)  is  revised  to  reflect  that  some 
States  do  not  have  licensing 
requirements  for  blasters.  The 
introductory  text  of  paragraph  (a)(12)  is 
revised  and  paragraph  (a)(12)(vi)  is 
added  to  provide  for  the  transportation 
and  routine  testing  of  certain  special 
fireworks  manufactured  for  DOD,  based 
on  DOT-E  7648. 

In  §  175.10,  RSPA  proposed  to  revise 
paragraph  (a)(19),  which  addresses  the 
transport  of  wheelchairs  equipped  with 
nonspillable  batteries,  to  clarify  that  a 
nonspillable  battery  may  be  removed 
from  a  wheelchair  and  packaged 
separately,  if  necessary'  (e.g.,  if  the 
battery  is  not  adequately  secured  to  the 
wheelchair),  and  to  require  that  both 
battery  and  packaging,  if  any,  be  marked 
"NONSPILLABLE  BATTERY." 

ATA  commented  that,  for  a  battery 
enclosed  within  a  housing,  there  are 
instances  when  an  airline  agent  will 
need  to  remove  the  battery  from  its 
housing  to  assure  that  it  is  in  proper 
condition  for  transportation.  ATA 
requested  confirmation  from  RSPA  that 
removal  of  a  wheelchair  battery  for  such 
inspections  is  authorized  under  the 
HMR.  The  Paralyzed  Veterans  of 
America  (PVA),  in  its  comments  on 
behalf  of  seven  other  national 
organizations  representing  persons  with 
disabilities,  supported  the 
“NONSPILLABLE  BATTERY"  marking 
requirements  on  the  basis  that  it  would 
aid  both  transportation  personnel  and 
persons  with  disabilities  in 
identification  of  nonspillable  batteries. 
However,  PVA  opposed  the  removal  of 
a  nonspillable  battery  unless  the  battery 
has  been  damaged  or  the  wheelchair 
cannot  be  lifted  or  stored  in  an  upright 
position.  PVA  stated  that  if  a  wheelchair 
battery  must  be  removed,  the  airline 
should  have  qualified  piersonnel  to 
perform  the  task  and  be  responsible  for 
the  return  of  the  intact  battery.  PVA 
submitted  documents  citing  numerous 
instances  where  wheelchair  batteries 
have  been  damaged  or  lost,  thus, 
hampering  the  mobility  of  passengers. 


RSPA  did  not  propose  the  removal  of 
wheelchair  batteries  as  a  standard 
operating  procedure.  In  the  preamble 
discussion  in  Notice  No.  91-3,  RSPA 
stated  that  the  intent  of  the  change  was 
“to  clarify  that  a  nonspillable  battery 
may  be  removed  from  the  wheelchair 
and  packaged  separately,  if  necessary 
(e.g.,  if  the  battery  were  not  adequately 
secured  to  the  wheelchair).”  RSPA 
requires  removal  and  packaging  of 
spillable  batteries  only  for  wheelchairs 
that  cannot  be  stored  in  an  upright 
position;  however,  DOT  encourages  the 
upright  orientation  of  all  batteries, 
including  non-spillable,  to  avoid 
damage  and  reduce  the  need  to  remove 
batteries  from  wheelchairs.  The 
provisions  addressing  the  stowage  of 
electric-powered  wheelchairs  on  an 
aircraft  contained  in  14  CFR 
§  382.41(g)(2)  reads,  in  part:  “Whenever 
feasible,  the  carrier  shall  transport 
electric-powered  wheelchairs  secured  in 
an  upright  position,  so  that  batteries 
need  not  be  separated  from  the 
wheelchair  in  order  to  comply  with 
EKDT  hazardous  materials  rules." 

ATA  objected  to  the  proposal  for 
marking  “DOT  NONSPILLABLE 
BATTERY”  on  the  housing.  ATA  stated 
that  a  person  could  replace  a 
nonspillable  battery  with  a  spillable 
battery  or,  conversely  replace  a  spillable 
battery  with  a  nonspillable  battery  and 
fail  to  remark  the  housing.  However,  if 
all  wheelchair  batteries  are  visually 
inspected,  marking  the  housing  would 
be  unnecessary  because  each  battery 
would  be  marked.  RSPA  agrees  and  has 
eliminated  the  need  to  mark 
“NONSPILLABLE  BATTERY"  on  the 
housing.  ATA  expressed  a  different 
concern  to  the  proposal  for  marking 
“DOT  NONSPILLABLE  BATTERY”  on 
packagings.  They  stated  that  for 
economic  reasons,  most  airlines  are 
likely  to  package  all  batteries  in  the 
same  manner,  i.e.,  in  packagings  marked 
“Battery,  wet,  with  wheelchair.”  ATA 
claims  that  this  procedure  streamlines 
the  airlines’  packaging  inventory  and 
provides  a  measure  of  safety  in  the 
event  a  battery  leaks  or  is  damaged  in 
transportation.  Therefore,  ATA 
recommended  that  the  proposal  be 
revised  to  allow  packagings  used  for 
nonspillable  batteries  to  be  marked 
either  “DOT  NONSPILLABLE 
BATTERY”  or  “Battery,  wet,  with 
wheelchair,”  RSPA  agrees  and  has 
added  this  allowance  to  §  175.10(a)(19). 

Also,  RSPA  proposed  to  revise 
paragraph  (a)(19)  to  broaden  the 
provisions  to  include  battery-powered 
mobility  aids  other  than  wheelchairs, 
for  consistency  with  the  ICAO 
Technical  Instructions. 


RSPA  proposed  to  revise 
§  175.10(a)(20),  addressing  wheelchairs 
equipped  with  spillable  batteries,  to 
clarify  that  a  liner  may  be  used  to  render 
a  packaging  leak-tight  and  impervious  to 
battery  fluid,  to  delete  the  requirement 
that  the  absorbent  material  in  the 
package  must  “surround”  the  battery, 
and  to  delete  the  term  “outside"  to 
remove  any  inference  that  the  packaging 
is  a  combination  packaging.  ATA 
requested  that  the  revision  clarify  that, 
if  a  liner  is  used  to  render  the  packaging 
leak-tight,  the  absorbent  material  ne^ 
not  completely  surround  the  battery  on 
all  six  sides.  RSPA  agrees  with  ATA  that 
the  absorbent  material  need  not 
completely  surround  the  battery  when  a 
leak-tight  liner  is  used.  RSPA  has 
revised  paragraph  (a)(20)  accordingly. 
This  paragraph  has  also  been  broadened 
to  include  battery-powered  mobility 
aids  other  than  wheelchairs,  for 
consistency  with  the  ICAO  Technical 
Instructions. 

Finally,  in  §  175.10,  paragraph  (a)(25) 
is  added  to  provide  that  a  small  cart>on 
dioxide  cylinder  fitted  into  a  life  jacket, 
may  be  carried  by  a  passenger  or  crew 
member  in  checked  or  carry-on  baggage, 
with  the  approval  of  the  aircraft 
operator.  This  change  is  consistent  with 
requirements  contained  in  the  ICAO 
Technical  Instructions. 

Section  175.25  requires  commercial 
passenger  aircraft  operators  to  display 
signs  at  prominent  locations  within 
airports  to  alert  passengers,  who  may  be 
carrying  undeclared  hazardous 
materials  aboard  the  aircraft,  of 
restrictions  and  penalties.  Notice  No. 
91-3  proposed  to  revise  §  175.25  to 
require  that  the  signs  be  “prominently 
displayed  in  visible  airport  locations 
and  be  seen  by  passengers.”  ATA  stated 
that,  as  word^,  the  proposal  would 
require  that  the  aircraft  operator  be 
responsible  for  assuring  that  the  signs 
are  seen  by  passengers  which  would  be 
impossible.  RSPA  agrees  with  ATA,  The 
intent  of  the  requirement  is  that  the 
signs  be  displayed  in  locations  where 
they  are  visible  to  passengers.  The 
provision  is  revised  and  adopted  in  this 
final  rule. 

RSPA  proposed  to  add  a  new  §  175.26 
which  would  require  that  air  cargo 
operators  prominently  display  warning 
notices  alerting  customers  of  the 
requirements  for  ofiering  hazardous 
materials  for  transportation  aboard 
aircraft,  and  the  penalties  for  violations 
of  the  HMR.  This  proposal  was  initiated 
by  RSPA  and  the  Federal  Aviation 
Administration  (FAA)  in  response  to  a 
National  Transportation  Safety  Board 
(NTSB)  recommendation  (A-88-120) 
that  DOT  should  require  hazardous 
materials  restriction  notices  to  be  posted 
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at  all  air  transportation  freight 
acceptance  focilities,  including  air 
freight  forwarder  facilities.  NTSB  made 
the  recommendation  after  conducting  an 
investigation  into  an  incident  involving 
an  improperly  packaged  and  undeclared 
air  shipment  that  was  offered  for 
transportation  to  an  aircraft  operator  by 
an  air  freight  forwarder.  As  a  part  of  its 
investigation,  NTSB  reviewed  all 
hazardous  materials  incident  reports 
involving  air  transportation,  in 
particular  those  involving  undeclared 
shipments. 

ATA  expressed  full  support  for  the 
intent  of  the  proposal,  and  stated  that 
possibly  the  greatest  hazardous 
materials  risk  in  aviation  is  created  by 
undeclared  hazardous  materials. 
However.  ATA  had  serious  ccmcems 
with  the  proposal  relative  to  the 
location  of  the  cargo  notices  at  facilities, 
text,  format,  and  language. 

ATA  stated  that  a  key  issue  is  the 
prescribed  locaticm  of  the  cargo  notices 
at  various  facilities.  ATA  objected  to  the 
wording,  in  proposed  §  175.26(a),  that 
“such  notices  shall  be  prominently 
displayed  in  each  location  where  the 
operator  conducts  cargo  operations  and 
accepts  cargo  for  trans]x>rt  by  aircraft.” 
ATA  stated  that  air  cargo  is  accepted  in 
at  least  five  general  locations:  (1)  At  an 
air  carrier’s  cargo  facility.  (2)  at  a  facility 
operated  by  an  air  freight  forwarder  or 
courier.  (3)  at  a  customer’s  facility 
(where  RSPA  could  not  reasonably 
expect  the  operator  to  display  a  cargo 
notice).  (4)  at  the  passenger  ticket 
counter  in  smaller  stations,  and  (5)  at  a 
drop  box  maintained  by  an  integrated 
operator.  ATA  stated  that  air  freight 
forwarders  play  a  significant  role  in 
receiving  cargo  for  ultimate  carriage 
aboard  aircraft  and  are,  therefore, 
important  links  in  the  transportation 
chain.  Consequently  they  should  not  be 
excepted  frtun  a  requirement  to  advise 
customers  of  the  hazardous  materials 
requirements.  Moreover,  NTSB  had  - 
specifrcally  identified  air  freight 
forwarder  operations  as  needing  to 
display  warning  signs.  ATA  requested 
that  RSPA  add  a  provision  in  part  171 
clarif)ring  that  air  freight  forwarders 
must  comply  with  the  requirement  to 
display  hazardous  materials  information 
in  §  175.26(a). 

RSPA  and  FA  A  agr^  with  ATA  that 
the  provision  should  include  air  freight 
forwarders.  The  intent  of  §  175.26  is  to 
require  that  notices  be  displayed  to  alert 
all  persons  who  offer  hazardous 
materials  for  transportation  by  aircraft  of 
the  HMR  requirements  for  shipments 
aboard  aircraft.  R^A  has  revised 
proposed  §  175.26(a)  to  mcH«  clearly 
state  that  the  requirement  applies  to 
each  person  who  offers  or  accepts  cargo 


for  transportation  by  aircraft.  RSPA  does 
not  agree  that  a  revision  to  part  171  is 
necessary. 

ATA  stated  that  one  of  the  greatest 
challenges  to  air  carriers  in  displaying 
passenger  information  notices  has  been 
reluctance  by  airport  operators  to 
authorize  the  placement  of  notices  in 
prominent  locations.  ATA  stated  that 
the  problem  has  been  minimized 
through  cooperation  among  local  airline 
managers,  FAA,  and  airport  operators. 
However,  should  RSPA  require  cargo 
notices  in  passenger  terminals,  in 
addition  to  the  current  passenger 
notices,  diffrculties  in  placing  the 
notices  in  prominent  locations  could 
again  occur.  As  an  alternative  to 
requiring  cargo  notices,  particularly  at 
smaller  passenger  terminals,  ATA 
suggesteid  that  RSPA  revise  §  175.25  by 
removing  the  words  “to  passengers,” 
and  revising  the  section  heading.  RSPA 
and  FAA  agree  with  ATA  that  the 
display  of  separate  passenger  and  cargo 
notices  should  not  be  required  at 
passenger  terminals.  Therefore,  RSPA 
has  revised  the  wording  in  §  175.25,  as 
suggested  by  ATA,  to  apply  to 
passengers  and  other  persons.  This 
change  allows  the  display  of  a  single 
notice. 

ATA  stated  that  another  complication 
arises  with  drop  boxes.maintained  by 
certain  integrated  air  cargo  operators. 

The  boxes  are  reserved  exclusively  for 
express  document  trafllc.  Placement  of 
hazardous  materials  in  such  shipments 
is  diffrcult,  due  to  the  limited  apertures 
and  restrictive  envelopes  avail^le  at 
such  drop  boxes.  ATA,  therefore,  does 
not  believe  cargo  notices  are  necessary 
at  drop  box  locations.  To  avoid 
misunderstandings  regarding  any 
obligation  to  include  notices  at  these 
locations,  ATA  suggested  that  such  drop 
boxes  display  a  prohibition  against 
shipping  hazardous  materials  through 
the  drop  box. 

ATA  objected  to  the  text,  format  and 
type  size  of  the  proposed  cargo  notices. 
ATA  stated  that  their  posters 
communicate  a  short,  simple  message, 
rely  more  on  graphics  than  written 
materiab.  and  are  more  likely  to  catch 
a  person’s  attention  and  identify  the 
highlights  of  the  regulations  than  the 
text  proposed  in  §  175.26.  Notice  91-3 
would  invalidate  nearly  3,000  posters 
that  ATA  produced  and  distributed  to 
the  industry  for  display  at  cargo 
loruitions.  They  requested  that  RSPA 
focus  more  on  whether  the  notices  meet 
the  intent  of  the  proposed  regulation 
rather  than  an  exact  specification 
contained  in  the  rule.  American  Airlines 
stated  that  the  proposal  was  too 
restrictive  and,  as  a  result,  penalizes 
operators  who  voluntarily  took  the 


initiative  to  dispby  warning  notices  at 
cargo  facilities.  American  Airlines  also 
pointed  out  that  the  NTSB  investigation 
report  recommends  that  the  design, 
content  and  location  of  hazardous 
materials  restriction  notices  be 
improved  to  attract  the  attention  of 
passengers  and  shippers  and  to  increase 
the  effectiveness  of  the  warning  notices. 
American  Airlines  ^ated  that  its  notice, 
referenced  in  the  NTSB  analysis,  is 
identical  to  those  posted  in  passenger 
terminals  to  satisfy  the  requirements  of 
§  175.25,  which  NTSB  found 
inadequate. 

After  further  consideration,  RSPA  and 
FAA  agree  that  the  same  results  can  be 
achieved  by  a  performance-oriented 
approach,  which  focuses  on  whether  a 
notice  contains  sufficient  information  to 
alert  persons  of  applicable  government 
regulations,,  violation  of  which  could 
result  in  significant  penalties.  RSPA 
has,  therefore,  adopted  §  175.26  which 
specifies  the  general  information  to  be 
conveyed  to  tbe  public,  but  leaves  the 
format  of  that  information  to  air  carrier 
discretion. 

ATA  objected  to  requiring  the  cargo 
notices  to  be  printed  in  English  in  all 
situations.  ATA  stated  that  if  RSPA’s 
intent  is  to  require  display  of  cargo 
notices  in  cargo  acceptance  locations  of 
U.S.  air  carriers  at  foreign  airports,  then 
for  those  locations,  the  requirement  to 
print  the  notices  in  English  makes  little 
sense  because  shippers  and  forwarders 
visiting  those  facilities  may  not  be  able 
to  read  English.  ATA  requested  that  the 
regulations  allow,  as  an  option,  for  the 
notices  to  be  printed  in  the  language  of 
the  host  country.  RSPA  and  FAA  agree 
with  ATA  that  notices  may  be  printed 
in  the  language  of  the  host  country, 
however,  this  is  in  addition  to  being 
printed  in  English.  RSPA  revised  the 
proposal  to  permit  the  posters  to  be 
printed  in  English  and.  additionally,  in 
the  language  of  the  host  country.  The 
effective  date  for  notices  required  by 
this  section  is  October  1, 1994. 

In  §  175.78,  paragraph  (a)  is  revised  to 
^clarify  that  the  stowage  and  segregation 
requirements  apply  to  stowage  facilities 
at  airports. 

In  §  175.700,  paragraph  (b)  is  revised 
to  require  that  an  air  carrier  must  notify 
a  shipper  of  an  incident  involving 
hazardous  materials  no  later  than  the 
close  of  business  of  the  following  work 
day. 

Par1177 

In  Notice  91-3  it  was  proposed  that 
§  177.804  be  amended  by  removing  the 
words  “to  the  extent  they  apply” 
thereby  eliminating  con^sion  about  the 
extent  to  which  RSPA  is  incorporating 
into  the  HMR  the  Federal  Motor  Carrier 
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Safety  Regulations  (FMCSR),  i.e.,  49 
CFR  parts  390-397  (excluding  §§  397.3 
and  397.9).  After  further  consideration 
RSPA  has  decided  to  withdraw  this 
amendment  pending  further 
consideration  of  Do^et  HM-200 
(Hazardous  Materials  in  Intrastate 
Commerce).  However,  a  minor  editorial 
revision  has  been  made  to  the  wording. 

In  §  177.806,  paragraph  (b)  is 
broadened  to  except  national  security 
shipments  of  hazardous  materials,  oUier 
than  radioactive  materials,  from 
requirements  of  the  HMR.  Such 
shipments  must  be  escorted  by 
personnel  in  transport  vehicles,  other 
than  those  carrying  the  hazardous 
materials,  and  must  be  accompanied  by 
a  document  certifying  that  the  shipment 
is  for  national  seciirity.  The  current 
exception  in  §  177.806(b)  applies  only  to 
radioactive  materials.  This  change  is 
merely  for  consistency  with  the 
associated  change  made  to  §  173.7. 

Part  178 

Section  178.251-2,  paragraph  (a), 
containing  requirements  on  materials  of 
construction  for  DOT  56  and  57  portable 
tanks,  is  revised  to  allow  caps  or  plugs 
used  as  secondary  closing  devices  for 
discharge  openings  to  be  made  of  non- 
metallic  material  compatible  with  the 
intended  lading. 

Regulatory  Anal3rse8  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and,  therefore,  is 
not  a  major  rule.  The  rule  is  not 
consider^  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  regulatory  evaluation  is 
available  for  review  in  the  public 
docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
(“Federalism”).  The  HMTA  contains 
express  preemption  provisions  (49  App. 
U.S.C.  1811)  that  preempt  a  non-Federal 
requirement  if:  (1)  Compliance  with 
both  the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
to  accomplishment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
49  App.  U.S.C.  1804(a)(4),  concerning 
certain  covered  subjects,  or  49  App. 
U.S.C.  1804(b),  concerning  highway 
routing.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 


(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

49  App.  U.S.C.  1804(a)(4)  (A)  and  (B). 

This  rule  concerns  the  packing, 
marking,  and  handling  of  hazardous 
materials.  This  rule  preempts  State, 
local,  or  Indian  tribe  requirements  in 
accordance  with  the  standards  set  forth 
above.  The  HMTA  (49  App.  U.S.C. 
1804(a)(5))  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA 
determined  that  the  effective  date  of 
Federal  preemption  for  the  requirements 
in  this  rule  concerning  covered  subjects 
is  April  1, 1995.  Thus,  RSPA  lacks 
discretion  in  this  area,  and  preparation 
of  a  federalism  assessment  is  not 
warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  has  a  minimal  impact  on 
persons  who  offer  for  transportation  and 
transport  hazardous  materials. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

List  of  Subjects 
49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 


Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Packagings  and  containers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I,  subchapters  A  and  C  of  the 
Code  of  Federal  Regulations,  are 
amended  to  read  as  follows: 

SUBCHAPTER  A— HAZARDOUS 
MATERIALS  TRANSPORTATION,  OIL 
TRANSPORTATION.  AND  PIPELINE 
SAFETY 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1421(c)  1653(d]. 
1655, 1802, 1804, 1805,  1806, 1808-1811, 
1815;  49  CFR  1.45  and  1.53  and  App.  A  of 
49  CFR  parti. 

§107.331  [Amended] 

2.  In  §  107.331(d).  the  parenthetical 
expression  “(violations)”  is  added 
immediately  after  the  words  “prior 
offenses”  and  before  the  semicolon. 

SUBCHAPTER  C— HAZARDOUS 
MATERIALS  REGULATIONS 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

3.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803, 
1804, 1805, 1808  and  1818;  49  CFR  part  1. 

4.  In  §  171.8,  the  definition  for 
"Solid”  is  revised  to  read  as  follows: 
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§  1 71 .8  Definitions  and  abbreviations. 

*  •  *  #  * 

Solid  means  a  material  which  has  a 
vertical  flow  of  two  inches  (50  mm)  or 
less  within  a  three-minute  period,  or  a 
separation  of  less  than  one  gram  (Ig)  of 
liquid  when  determined  in  accordance 
with  the  procedures  specified  in  ASTM 
D  4359,  “Standard  Test  Method  for 
Determining  Whether  a  Material  is  a 
Liquid  or  Solid.” 

•  «  •  •  * 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPEaAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

5.  The  authority  citation  for  part  172 
is  revised  to  read  as  follows; 

Authority:  49  App.  U.S.C  1803, 1804, 
1805, 1808;  49  CFR  part  1,  unless  otherwise 
noted. 

§  172.101  (TaM^  (Amendecq 

6.  In  the  §.172.101  Table,  the  entry 
“Batteries,  wet,  non-spillable,  electric 
stomge."  is  amended  by  removing  the 
“AW”  from  column  1. 

7.  In  the  §  172.101  Table,  the  entries 
“Carbon  dio»de,  refrigerated  liquid” 
and  “Nitrous  oxide,  refrigerated  liquid” 
are  amended  by  removing  “None”  and 
adding  “304”  in  column  8B. 

8.  In  the  §  172.101  Table,  the  entry 
“Fire  extinguishers  containing 
compressed  or  liquefied  gps"  is 
amended  by  changing  the  section 
references  in  columns  8A  and  8B  from 
“306”  to  “309”. 

$172.4008  [Amended] 

9.  In  §  172.400a.  paragraph  (a)(l} 
introductory  text  is  amended  by  adding 
the  words  “or  Dewar  flask  conforming 
to  §  173.320  of  this  subchapter” 
immediately  after  the  word  “cylinder” 
and  before  the  word  “containing”. 

.  10.  In  §  172.401,  paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (d)  is  added  to  read  as 
follows: 

$  172.401  Prohibited  labeling. 

(a)  Except  as  otherwise  provided  in 
this  section,  no  person  may  offer  for 
transportation  and  no  carrier  may 
transport  a  package  bearing  a  label 
specifled  in  this  subpart  imless: 
***** 

(d)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  apply  to  a  packaging 
bearing  a  label  if  that  packamng  is: 

(1)  Unused  or  cleaned  and  purged  of 
all  residue; 

(2)  Transported  in  a  transport  vehicle 
or  freight  container  in  such  a  manner 


that  the  packaging  is  not  visible  during 
transportation;  and 

(3)  Loaded  by  the  shipper  and 
unloaded  by  the  shipper  or  consignee. 

***** 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

11.  The  authority  citation  for  part  173 
continues  to  read  as  follows; 

Authority:  49  App.  U.S.C  1803. 1804. 

1805, 1806. 1807. 1808. 1817;  49  CFR  part  1. 
unless  otherwise  noted. 

12.  In  §  173.7,  paragraph  (b)  is  revised 
to  read  as  follows: 

$173.7  U.8.  Government  material. 
***** 

(b)  Shipments  of  hazardous  materials, 
made  by  or  under  the  direction  or 
supervision  of  the  U.S.  Department  of 
Energy  (DOE)  or  the  Department  of 
Defense  (DOD),  for  the  purpose  of 
national  security,  and  which  are 
escorted  by  personnel  specifically 
designated  by  or  under  the  authority  of 
those  agencies,  are  not  subject  to  the 
requirements  of  this  subchapter.  For 
transportation  by  a  motor  vehicle  or  a 
rail  car.  the  escorts  must  be  in  a  separate 
transport  vehicle  from  the  transport 
v^icle  carrying  the  hazardous  materials 
that  are  excepted  by  this  paragraph.  A 
document  certifying  that  the  shipment 
is  for  the  purpose  of  national  security 
must  be  in  the  possession  of  the  person 
in  charge  of  providing  security  during 
transpmtation. 

*****  ^ 

13.  In  §  173.31,  paragraph  (b)(4)  is 
added  to  read  as  follows: 

$  173.31  Quaiiflcation,  maintenance,  and 
use  of  tank  cars. 

***** 

(b)*  •  * 

(4)  A  tank  car  for  which  the  retest  has 
become  due  may  not  be  filled  and 
offered  for  transportation  imtil  it  has 
been  properly  tested. 

***** 

14.  In  §  173.32,  paragraph  (eK5)  is 
added  to  read  as  follows: 

$  173.32  Qualfflcatton,  maintenance  and 
use  of  portabla  tanks  ottwr  than 
Specification  IM  portable  tanks. 
***** 

(e)  *  *  * 

(5)  A  portable  tank  for  which  the 
prescribed  retest  ot  rein^pection  under 
paragraph  (eKl)  of  this  section  has 
become  due  may  not  be  filled  and 
oflered  for  transportation  until  the  retest 
or  reinspection  has  been  successfully 
completed.  This  paragraph  does  not 


apply  to  any  tank  filled  prior  to  the  test 
due  date. 

***** 

$173.34  [Amended] 

15.  In  §  173.34(e),  for  the  Table  entry 
“DOT  3A,  3AA,”  the  wording  in  column 
3  “(see  $  173.34  (eKll).  (e)(14).  and 
(e)(15))”  is  revis^  to  re^  “(see  §  173.34 
(e)(ll),  (e)(14),  (eHlS)  and  (eKl8))”;  for 
the  Table  entry  “4B,  4BA,  4BW,  4B- 
240ET"  the  wording  in  column  3  “(see 
§  173.34  (e)(9)  and  (e)(14))”  is  revis^  to 
read  “(see  §  173.34  (eM9),  (e)(14)  and 
(e)(18))”. 

15a.  In  addition,  in  §  173.34. 
paragraph  (eHl5)(i)  is  revised  and 
paragraph  (e)(18)  is  added  to  reed  as 
follows: 

$173.34  QuaHllcation,  maintenance  and 
use  of  cylinders. 

***** 

(e)*  *  * 

(15)*  *  * 

(i)  The  cylinder  is  not  over  35  years 
old  when  retested.  However,  this  age 
restriction  does  not  apply  to  cylind^ 
manufactured  aftn^  Deramber  31, 1945. 

***** 

(18)  DOT  specification  cylinders  used 
as  fire  extinguishers  in  compliance  with 
§  173.309  are  authorized  to  be  retested 
in  accordance  with  this  paragraph.  As 
part  of  the  periodic  retest,  the  retester 
must  perform  an  external  and  interna) 
visual  inspection  in  accordance  with 
(XA  Pamphlet  C-6.  The  cylinders  must 
be  carefully  examined  while  under  test 
pressure.  Cylinders  which  satisfactorily 
pass  a  hydrostatic  retest  using  the  water 
jacket  method  must  be  mark^  in 
accordance  with  paragraph  (e)(6)  of  this 
section  or,  if  using  the  modified 
hydrostatic  test  method,  be  marked  with 
the  date  of  the  retest  (month  and  year) 
followed  by  the  letter  S.  The  retest  must 
be  as  follows: 

(i)  For  a  cylinder  having  a  water 
capacity  of  12  pounds  or  less  or  for  a 
DOT  3A  or  3AA,  without  regard  to  size, 
by  hydrostatic  test  using  the  water 
jacket  method  specified  in  paragraph 
(a)(3)  of  this  section  or  by  hydrostatic 
test  without  determination  of  expansion 
(modified  hydrostatic  test  method).  The 
first  retest  must  be  performed  12  years 
after  the  original  test  date,  and  at  12- 
year  intervals  thereafter; 

(ii)  For  a  cylinder  having  a  water 
capacity  over  12  pounds — 

(A)  By  hydrostatic  test  without 
determinaticm  of  expansion  (modified 
hydrostatic  test  method).  The  first  retest 
must  be  performed  12  years  after  the 
original  test  date,  and  at  7-year  intervals 
thereafter;  or 

(B)  By  hydrostatic  test  using  the  water 
jacket  method  specified  in  paragraph 


50502  Federal  Register  /  Vol.  58,  No.  185  /  Monday,  September  27,  1993  /  Rules  and  Regulations 


(e)(3)  of  this  section.  The  Hrst  retest 
must  be  performed  12  years  after  the 
original-test  date,  and  at  12-year 
intervals  thereafter. 

***** 

§173.62  [Amended] 

16.  In  §  173.62(c),  in  the  Table  of 
Packing  Methods  for  the  entry  “115006,” 
paragraph  a.  is  removed,  paragraph  e. 
intrc^uctory  text  is  amended  by  adding 
the  phrase  “or  contract"  immediately 
after  the  word  “private"  and  before  the 
word  “carriers",  and  paragraphs  b. 
through  f.  are  redesignated  as 
paragraphs  a.  through  e.,  respectively. 

17.  In  §  173.159,  paragraphs  (d)(1)  and 
(d)(2)  are  redesignated  as  paragraphs 
(d)(3)(i)  and  (d)(3)(ii),  respectively; 
paragraph  (d)  introductory  text  is 
revis^;  and  new  paragraphs  (d)(1), 
(d)(2),  and  (d)(3)  introductory  text  are 
added  to  read  as  follows: 

§173.159  Batteries,  wet 
***** 

(d)  A  nonspillable  wet  electric  storage 
battery  is  excepted  from  all  other 
requirements  of  this  subchapter  under 
the  following  conditions: 

(1)  The  battery  must  be  protected 
against  short  circuits  and  securely 
packaged; 

(2)  For  batteries  manufactured  after 
September  30, 1995,  the  battery  and  the 
outer  packaging  must  be  plainly  and 
durably  marked  “NONSPILLABLE”  or 
“NONSPILLABLE  BATTERY”;  and 

(3)  The  battery  must  be  capable  of 
withstanding  the  following  two  tests, 
without  leakage  of  battery  fluid  from  the 
battery: 

***** 

18.  In  §  173.185,  paragraph  (1)  is 
added  to  read  as  follows: 

§  1 73.1 85  Lithium  batteries  and  ceiis. 
***** 

(1)  Lithium  sulfur  dioxide  cells  and 
batteries,  for  disposal,  are  not  subject  to 
the  requirements  for  lithium  batteries 


found  in  this  subchapter  under  the 
following  conditions: 

(1)  When  new,  each  cell  is 
electrochemically  balanced  with  a  ratio 
of  lithium  to  sulfur  dioxide  of  1.010.1;  i 

(2)  Each  battery  is  composed  of  not 
more  than  10  cells; 

(3)  Each  battery  is  discharged  with  a 
discharge  device  to  less  than  0.5  g  (0.02 
ounces)  of  lithium  or  lithium  alloy  per 
cell  after  complete  discharge.  The 
device  must  be  able  to  completely 
discharge  the  battery  in  5  days;  and 

(4)  After  being  activated  for  discharge, 
the  batteries  are  held  not  less  than  Five 
days  before  being  offered  for 
transportation. 

19.  In  §  173.304,  the  table  in 
paragraph  (a)(2)  is  amended  by  adding 
two  entries  in  alphabetical  sequence 
and  paragraph  (h)  is  added  to  read  as 
follows: 

§  173.304  Charging  of  cylinders  with 
liquefied  compressed  gas. 

(a)*  *  * 

(2)*  ‘  * 


Containers 
marked  as 
shown  in  the 
column  or  of 
ihe  same 
type  with 
higher  serv¬ 
ice  pressure 
must  be 
used  except 
as  provided 
in 

§  173.34(a), 
(b). 

§173.3010) 
(see  notes 
loltowing 
table) 


Carbon  dioxide .  DOT-4L. 

refrigerated 
liquid  (see 
paragraph  (h)). 


Containers 
marked  as 
shovwi  in  the 
column  or  of 
the  same 
type  with 
higher  serv¬ 
ice  pressure 
must  be 
used  except 
as  provided 
in 

§  173.34(a), 
(b). 

§173.3010) 
(see  notes 
following 
table) 


Nitrous  oxide .  DOT-4L. 

refrigerated 
liquid  (see 
paragraph  (h)). 


(h)  Carbon  dioxide,  refrigerated  liquid 
or  nitrous  oxide,  refrigerated  liquid.  (1) 
The  following  provisions  apply  to 
carbon  dioxide,  refrigerated  liquid  and 
nitrous  oxide,  refrigerated  liquid: 

(i)  DOT  4L  cylinders  conforming  to 
the  provisions  of  this  paragraph  are 
authorized. 

(ii)  Each  cylinder  must  be  protected 
with  at  least  one  pressure  relief  valve 
and  at  least  one  frangible  disc 
conforming  to  §§  173.34(d)  and 
173.304(a)(2).  The  relieving  capacity  of 
the  pressure  relief  device  system  must 
be  equal  to  or  greater  than  that 
calculated  by  the  applicable  formula  in 
paragraph  5.9  of  CGA  Pamphlet  S-1.1. 

(iii)  The  temperature  and  pressure  of 
the  gas  at  the  time  of  loading  may  not 
exceed  - 18  *C  (0  “F)  and  2007  kPa  (291 
psig)  for  carbon  dioxide  and  - 15.6  °C 
(-►4  ®F)  and  2007  kPa  (291  psig)  for 
nitrous  oxide.  Maximum  time  in  transit 
may  not  exceed  120  hours. 

(2)  The  following  pressure  control 
valve  settings,  design  service 
temperatures  and  ftlling  densities  apply: 


Kind  of  gas 


Maximum 
permitted 
filling  derv 
sity  (per¬ 
cent)  (see 
Note  1) 


Kind  of  gas 


Maximum 
permitted 
filling  derv 
sity  (per¬ 
cent)  (see 
Note  1) 


Pressure  control  valve  setting  maximum  starl-Mo  discharge  gauge  pressure  in  kPa  (psig) 


724  kPa  (105  psig)  . 
1172  kPa  (170  psig) 
1586  kPa  (230  psig) 
2034  kPa  (295  psig) 
2483  kPa  (360  psig) 
3103  kPa  (450  psig) 
3723  kPa  (540  psig) 
4309  kPa  (625  psig) 


Design  service  temperature  “C  (‘F) 


Maximum  permitted  filling  density  (percent  by 
weight) 


Carbon  dioxide,  refrig¬ 
erated  liquid' 


108 

105 

104 

102 

100 

98 

92 

86 


-196*0  (-320 ‘F) 


Nitrous  oxide,  refrig¬ 
erated  liquid 


104 

101 

99 

97 

95 

83 

87 

80 


-196®C(-320*F) 


;.;^'<'‘'^-^f^j«-'C'-t  V“f-p 
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§  173.306  [Amended] 

20.  In  §  173.306,  paragraph  (c)  is 
removed  and  reserved. 

21.  Section  173.309  is  added  to  read 
as  follows: 

§  173.309  Fire  extinguishers. 

(a)  Fire  extinguishers  charged  with  a 
limited  quantity  of  compressed  gas  to 
not  more  than  1660  kPa  (241  psig)  at  21 
®C  (70  “F)  are  excepted  from  labeling 
(except  when  offered  for  transportation 
by  air)  and  the  speciHcation  packaging 
requirements  of  this  subchapter  when 
shipped  under  the  following  conditions. 
In  addition,  shipments  are  not  subject  to 
subpart  F  of  part  172  of  this  subchapter, 
to  part  174  of  this  subchapter  except 
§  174.24  or  to  part  177  of  this 
subchapter  except  §  177.817. 

(1)  Each  fire  extinguisher  must  have 
contents  which  are  nonflammable,  non- 
poisonous,  and  non-corrosive  as  dehned 
under  this  subchapter. 

(2)  Each  fire  extinguisher  must  be 
shipped  as  an  inner  packaging. 

(3)  NonspeciHcation  cylinders  are 
authorized  subject  to  the  following 
conditions: 

(i)  The  internal  volume  of  each 
cylinder  may  not  exceed  18  liters  (1,100 
cubic  inches).  For  fire  extinguishers  not 
exceeding  900  ml  (55  cubic  inches) 
capacity,  the  liquid  portion  of  the  gas 
plus  any  additional  liquid  or  solid  must 
not  completely  fill  the  container  at  55  ®C 
(130  ®F).  Fire  extinguishers  exceeding 
900  ml  (55  cubic  inches)  capacity  may 
not  contain  any  liquefied  compressed 
gas; 

(ii)  Each  fire  extinguisher 
manufactured  on  and  after  January  1. 
1976,  must  be  designed  and  fabricated 
with  a  burst  pressure  of  not  less  than  six 
times  its  charged  pressure  at  21  ®C  (70 
®F)  when  shipped; 

(iii)  Each  fire  extinguisher  must  be 
tested,  without  evidence  of  failure  or 
damage,  to  at  least  three  times  its 
charged  pressure  at  21  ®C  (70  ®F)  but  not 
less  than  825  kpa  (120  psig)  before 
initial  shipment,  and  must  be  marked  to 
indicate  the  year  of  the  test  (within  90 
days  of  the  actual  date  of  the  original 


test)  and  with  the  words  “MEETS  DOT 
REQUIREMENTS.”  This  marking  is 
considered  a  certification  that  the  fire 
extinguisher  is  manufactured  in 
accordance  with  the  requirements  of 
this  section.  The  words  “This 
extinguisher  meets  all  requirements  of 
49  CFR  173.306”  may  be  displayed  on 
ftre  extinguishers  manufactured  prior  to 
January  1, 1976;  and 

(iv)  For  any  subsequent  shipment, 
each  fire  extinguisher  must  be  in 
compliance  with  the  retest  requirements 
of  the  Occupational  Safety  and  Health 
Administration  Regulations  of  the 
Department  of  Labor,  29  CFR 
1910.157(e). 

(4)  Specification  2P  or  2Q  (§§  178.33 
and  178.33a  ofthis  subchapter)  inner 
nonrefi liable  metal  packagings  are 
authorized  for  use  as  fire  extinguishers 
subject  to  the  following  conditions: 

(i)  The  liquid  portion  of  the  gas  plus 
any  additional  liquid  or  solid  may  not 
completely  fill  the  packaging  at  55  °C 
(130  “F); 

(ii)  Pressure  in  the  packaging  shall  not 
exceed  1250  kpa  (181  psig)  at  55  °C  (130 
®F).  If  the  pressure  exceeds  920  kpa  (141 
psig)  at  55  ®C —  (130  ®F),  but  does  not 
exceed  1100  kpa  (160  psig)  at  55  °C  (130 
“F),  a  speciHcation  DOT  2P  inner  metal 
packaging  must  be  used;  if  the  pressure 
exceeds  1100  kpa  (160  psig)  at  55  ®C — 
(130  ®F),  a  speciHcation  DOT  2Q  inner 
metal  packaging  must  be  used.  The 
metal  packaging  must  be  capable  of 
withstanding,  without  bursting,  a 
pressure  of  one  and  one-half  times  the 
equilibrium  pressure  of  the  contents  at 
55  ®C  (130  *F);  and 

(iii)  Each  completed  inner  packaging 
filled  for  shipment  must  have  been 
heated  until  the  pressure  in  the 
container  is  equivalent  to  the 
equilibrium  pressure  of  the  contents  at 
55  ®C  (130  ®F)  without  evidence  of 
leakage,  distortion,  or  other  defect. 

(b)  SpeciHcation  3A,  3AA,  3AL,  4B, 
4BA,  4B240ET  or  4BW  (§§  178.36, 
178.37, 178.46, 178.50, 178.51,  178.55 
and  178.61  of  this  subchapter)  cylinders 
are  authorized  for  use  as  Hre 
extinguishers  subject  to  the  following 
conditions: 


(1)  Cylinders  must  be  used 
exclusively  for  Hre  extinguishing  agents 
such  as  ammonium  phosphate,  sodium 
bicarbonate,  potassium  bicarbonate, 
potassium  imido  dicarboxamide  and 
bromochlorodiHuromethane  or 
bromotriHuoromethane,  which  are 
commercially  free  from  corroding 
components; 

(2)  Cylinders  must  be  charged  with  a 
nonHammable,  non-poisonous, 
noncorrosive,  dry  gas,  having  a 
dewpoint  at  or  below  minus  46.7  ®C 
(minus  52  ®F)  at  101  kpa  (1  atmosphere), 
to  not  more  than  the  service  pressure  of 
the  cylinder; 

(3)  Cylinders  must  be  protected 
externally  by  suitable  corrosion- 
resisting  coatings;  and 

(4)  The  cylinders  must  be  retested  in 
accordance  with  §  173.34(e)(18). 

22.  In  §  173.314,  paragraph  (g)(4)  is 
added  to  read  as  follows: 

§  1 73.31 4  Requirements  for  compressed 
gases  in  tank  cars. 


(4)  Tank  cars  containing  hydrogen 
chloride,  refrigerated  liquid,  must  be 
unloaded  to  such  an  extent  that  any 
residue  remaining  in  the  tank  at  a 
reference  temperature  of  32  ®C  (90  ®F) 
will  not  actuate  the  safety  relief  device. 
***** 

23.  In  §  173.318,  a  sentence  is  added 
at  the  end  of  the  introductory  text  of 
paragraph  (g),  to  read  as  follows: 

§  173.318  Cryogenic  liquids  in  cargo 
tanks. 

***** 

(g)  *  *  *  The  abbreviation  “OWTT” 
may  be  used  in  place  of  the  words 
“One-way-travel-time”  in  the  marking 
required  by  this  paragraph. 


§  173.423  [Amended] 

24.  In  §  173.423,  Table  7  Activity 
limits,  the  entry  “Liquids”  is  revised  to 
read  as  follows: 

§  173.423  Table  of  activity  limits- 
excepted  quantities  and  articles. 


Table  7.— Activity  Limits  for  Limited  Quantities,  Instruments,  and  articles 


Nature  of  contents 


Liquids: 

Tritiated  water: 
<0.1  Ci/liter  . 


Instruments  and  articles 
T~I~Z7ri  Materials 

limits  1 


1000  Curies. 
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Instnjments  and  articles 


Nature  of  contents 


Instrumerrt 
and  articles 
limits^ 


Package 

limits 


Materiais 
package  kmtls 


0.1  Cito  1i)Ci/liter 

>1.0Ci/liter  . 

Other  liquids - 


lO-*Ai 


100  Curies. 
1  Curie. 

10- ‘Ai  10- -Aj. 


’  For  mhrture  o<  radioouddes  see  §  173.433<b). 


PART  17&-CARRIAGE  BY  AIRCRAFT 

25.  The  authority  citation  for  part  175 
continues  to  read  as  follows; 

Authority:  49  App.  U.S.C.  1803, 1804, 

1807, 1808, 49  CFR  part  1. 

26.  In  §  175.10,  paragraphs  (a)(7), 
(a)(12)  introductory  text,  die 
penultimate  sentence  of  paragraph 
(a)(12)(ii).  (a)(12)(v),  (a)(19),  and  (a)(20) 
are  revised,  and  paragraphs  (a)(12)(vi) 
and  (a)(25)  are  added  to  read  as  follows: 

§  175.10  Exceptions. 

(a)  *  •  • 

(7)  Oxygen,  or  any  hazardous  materia) 
used  for  the  generation  of  oxygen,  for 
medical  use  by  a  passenger,  which  is 
furnished  by  the  aircraft  operator  in 
accordance  with  14  CFR  121.574  or 
135.91.  For  purposes  of  this  paragraph, 
an  aircraft  operator  that  is  not  a 
certificate  holder  under  14  CFR  part  121 
or  part  135,  may  apply  this  exception  in 
conformance  with  14  CFR  121.574  or 
135.91  in  the  same  manner  as  required 
for  a  certificate  holder. 

(12)  Hazardous  materials  which  are 
loaded  and  carried  on  or  in  cargo 
aircraft  only,  and  which  are  to  be 
dispensed  or  expended  during  flight  for 
weather  control,  forest  preservation  and 
protection,  flood  control,  avalanche 
control  puj  poses,  or  routine  quality 
control  testing  of  special  fireworks 
manufactured  for  the  Department  of 
Defense,  when  the  following 
requirements  are  met: 
***** 

(ii)  *  *  *  The  manual  must  be 
approved  by  the  FAA  Gvil  Aviation 
Security  Field  Office  responsible  for 
reviewing  the  operator’s  hazardous 
materials  program  or  the  FAA  Gvil 
Aviation  Security  Field  Office  in  the 
region  where  the  operator  is  located. 


(v)  When  dynamite  and  blasting  caps 
are  carried  for  avalanche  control  flights, 


the  explosives  must  be  handled  by,  and 
at  all  times  be  under  the  control  of,  a 
qualified  blaster.  When  required  by 
State  or  local  authority,  the  blaster  must 
be  licensed  and  the  State  or  local 
auUiOTity  must  be  identified  in  writing 
to  the  FAA  Gvil  Aviation  Security  Fi^d 
Office  responsible  for  reviewii^  the 
operator’s  hazardous  materials  program 
or  the  FAA  Gvil  Aviation  Security  Firfd 
Office  in  the  region  where  the  operator 
is  located. 

(vi)  When  special  fireworks  aerial 
illuminating  flares,  manufactured 
specifically  for  the  DCH3,  are  carried  for 
in-flight  routine  quality  control  testing, 
the  fireworks  must  be  handled  by.  and 
at  all  times  be  under  the  control  of,  a 
qualified  person  who  has  been  trained 
in  accordance  with  a  program  approved 
by  the  local  FAA  Gvil  Aviatitm  Security 
Field  Office.  The  aircraft  must  be 
specially  modified  to  conduct  the 
testing  operation  and  must  be 
specifically  approved  for  such 
operations  by  the  local  FAA  Gvil 
Aviation  Security  Field  Office  before  the 
flight. 

***** 

(19)  A  wheelchair  or  other  battery- 
powered  mobility  aid  equipped  with  a 
nonspillable  battery,  when  carried  as 
checked  baggage,  provided  that — 

(i)  The  battery  meets  the  provisions  of 
§  173.159(d)  fOT  nonspillable  batteries; 

(ii)  Visual  inspecticm  including, 
where  necessary,  removal  of  the  battery, 
reveals  no  obvious  defects  (however, 
removal  of  the  battery  from  the  housing 
should  be  performed  by  qualified  airline 
personnel  only); 

(iii)  The  battery  is  disconnected  and 
terminals  are  insulated  to  prevent  short 
circuits;  and 

(iv)  The  battery  is  securely  attached  to 
the  wheelchair  or  mobility  aid.  is 
removed  and  placed  in  a  strong,  rigid 
packaging  that  is  marked 
“NONSPILLABLE  BA’TTERY’’  (unless 
fully  enclosed  in  a  rigid  housing  that  is 
properly  marked),  or  is  handled  in 
accordance  with  paragraph  (a)(20)(iv)  of 
this  section. 


(20)  A  wheelchair  or  other  battery- 
powered  mobility  aid  equipped  with  a 
spillable  battery,  when  carried  as 
(Aedced  baggage,  provided  that — 

(i)  Visual  inspection  including,  where 
necessary,  removal  of  the  battery, 
reveals  no  obvious  defects  (however, 
removal  of  the  battery  from  the  housing 
should  be  performed  by  qualified  airline 
personnel  only); 

(ii)  The  battery  is  disconnected  and 
terminals  are  insulated  to  prevent  diort 
circuits; 

(iii)  The  pilot-in-command  is  advised, 
either  orally  or  in  writing,  prior  to 
departure,  as  to  the  location  of  the 
batteiy  aboard  the  aircraft;  and 

(iv)  'The  wheelchair  or  mobility  aid  is 
loaded,  stowed,  secured  and  unloaded 
in  an  upright  position  or  the  battery  is 
remov^,  the  wheelchair  or  mobility  aid 
is  carried  as  checked  baggage  without 
further  restriction,  and  the  removed 
battery  is  carried  in  a  strong,  rigid 
packaging  under  the  following 
conditions: 

(A)  The  packaging  must  be  ieak-ti^t 
and  impervious  to  tettery  fluid.  An 
inner  liner  may  be  used  to  satisfy  this 
requirement  if  there  is  absorbent 
material  placed  inside  of  the  liner  and 
the  liner  has  a  leakproof  closure; 

(B)  'The  battery  must  be  protected 
against  short  circuits,  secured  upright  in 
the  packaging,  and  be  padiaged  with 
enough  compatible  absorbent  material 
to  completely  absorb  liquid  contents  in 
the  event  of  rupture  of  the  battery,  and 

(Q  The  packaging  must  be  labeled 
with  a  CORROSIVE  lab<3l,  marked  to 
indicate  proper  orientation,  and  marked 
with  the  words  “Battery,  wet,  with 
wheelchair.’’ 

***** 

(25)  With  approval  of  the  aircraft 
operator,  one  small  carbon  dioxide 
cylinder  fitted  into  a  self-inflating  life- 
jacket,  plus  one  spare  cartridge,  may  be 
carried  by  a  passenger  or  crew  member 
in  checked  or  carry-on  baggage. 
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27.  In  §  175.25,  the  section  heading 
and  paragraph  (a)  introductory  text  are 
revised  to  read  as  follows: 

§  175.25  Notification  at  air  passenger 
facilities  of  hazardous  materials 
restrictions. 

(a)  Each  aircraft  operator  who  engages 
in  for-hire  transportation  of  passengers 
shall  display  notices  of  the  requirements 
applicable  to  the  carriage  of  hazardous 
materials  aboard  aircraft,  and  the 
penalties  for  failure  to  comply  with 
those  requirements.  Each  notice  must  be 
legible,  and  be  prominently  displayed 
so  that  it  can  be  seen  by  passengers  in 
locations  where  the  aircraft  operator 
issues  tickets,  checks  baggage,  and 
maintains  aircraft  boarding  areas. 
***** 

28.  Section  175.26  is  added  to  read  as 
follows: 

§  1/5.26  Notification  at  cargo  facilities  of 
hazardousmtaterials  requirements. 

(a)  After  September  30, 1994,  each 
person  who  engages  in  the  acceptance 
or  transport  of  cargo  for  transportation 
by  aircraft  shall  display  notices,  at  each 
facility  where  cargo  is  accepted,  to 
persons  offering  such  cargo  of  the 
requirements  applicable  to  the  carriage 
of  hazardous  materials  aboard  aircraft, 
and  the  penalties  for  failure  to  comply 
with  those  requirements.  Each  notice 
must  be  legible,  and  be  prominently 
displayed  so  that  it  can  oe  seen.  At  a 
minimum,  each  notice  must 
communicate  the  following  information: 

(1)  Cargo  containing  hazardous 
materials  (dangerous  goods)  for 
transportation  by  aircraft  must  be 
offered  in  accordance  with  the  Federal 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180). 

(2)  A  violation  can  result  in  civil 
penalties  of  up  to  $25,000  and  criminal 
penalties  of  up  to  $500,000  and  5  years 
imprisonment. 

(3)  Hazardous  materials  (dangerous 
goods)  include  explosives,  compressed 
gases,  flammable  liquids  and  solids, 
oxidizers,  poisons,  corrosives  and 
radioactive  materials. 

(b)  The  information  contained  in 
paragraph  (a)  of  this  section  must  be 
printed: 

(1)  Legibly  in  English,  and,  where 
cargo  is  accepted  outside  of  the  United 
States,  in  the  language  of  the  host 
country;  and 

(2)  a  backgroimd  of  contrasting 
color. 

(c)  Size  and  color  of  the  notice  are 
optional.  Additional  information. 


examples,  or  illustrations,  if  not 
inconsistent  with  required  information, 
may  be  included.  ^ 

(d)  Exceptions:  Display  of  a  notice 
required  by  paragraph  (a)  of  this  section 
is  not  required  at: 

(1)  An  unattended  location  (e.g.,  a 
drop  box)  provided  a  general  notice 
advising  customers  of  a  prohibition  on 
shipments  of  hazardous  materials 
through  that  location  is  prominently 
displayed;  or 

(2)  A  customer’s  facility  where 
hazardous  materials  packages  are 
accepted  by  a  carrier. 

29.  The  introductory  text  preceding 
Table  1  in  paragraph  (a)  of  §  175.78  is 
revised  to  read  as  follows: 

§175.78  Stowage  compatibility  of  cargo. 

(a)  For  stowage  on  an  aircraft,  in  a 
cargo  facility,  or  at  any  other  area  at  an 
airport  designated  for  the  stowage  of 
hazardous  materials,  packages 
containing  hazardous  materials  which 
might  react  dangerously  with  one 
another  may  not  be  placed  next  to  each 
other  or  in  a  position  that  would  allow 
a  dangerous  interaction  in  the  event  of 
leakage.  As  a  minimum,  the  segregation 
prescribed  in  the  following  Table  must 
be  maintained. 

***** 

30.  In  §  175.700,  two  sentences  are 
added  between  the  first  and  second 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  175.700  Special  limitations  and 
requirements  for  Class  7  (radioactive) 
ntaterlals. 

*  <  •  *  * 

(b)  *  •  *  In  addition  to  the  reporting 
requirements  of  §  175.45,  the  carrier 
must  notify  the  shipper  at  the  earliest 
practicable  moment  following  any 
incident  in  which  there  has  b^n 
breakage,  spillage  or  suspected 
radioactive  contamination  involving 
shipment  of  a  Class  7  (radioactive) 
material.  In  no  instance  may  the 
notification  be  later  than  the  close  of 

business  of  the  following  workday. 

*  *  * 

***** 

PART  177— CARRIAGE  BY  PUBLIC 
.  HIGHWAY 

31.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804, 
1805, 49  CFR  part  !.♦ 


32.  Section  177.804  is  revised  to  read 
as  follows: 

§  177.804  Compliance  with  Federal  Motor 
Carrier  Safety  Regulations. 

Motor  carriers  and  other  persons 
subject  to  this  part  shall  comply  with  49 
CFR  parts  390  through  397  (excluding 
§§  397.3  and  397.9)  to  the  extent  those* 
regulations  apply. 

33.  In  §  177.806,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  177.806  U.S.  Government  material. 
***** 

(b)  Shipments  of  hazardous  materials, 
made  by  or  under  the  direction  or 
supervision  of  the  U.S.  Department  of 
Energy  (DOE)  or  the  Department  of 
Defense  (DOD),  and  which  are  escorted 
by  personnel  specifically  designated  by 
or  under  the  authority  of  those  agencies, 
for  the  purpose  of  national  security,  are 
not  subject  to  the  requirements  of  this 
subchapter.  For  transportation  by  motor 
vehicle  or  rail  car,  the  escorts  must  be 
in  a  separate  transport  vehicle  ft'om  the 
transport  vehicle  carrying  the  hazardous 
materials  that  are  except^  by  this 
paragraph.  A  document  certifying  that 
the  shipment  is  for  the  purpose  of 
national  security  must  be  in  the 
possession  of  the  person  in  charge  of 
providing  security  during 
transportation. 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

34.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  /  ,)p.  U.S.C  1803, 1804, 
1805, 1806, 1808;  49  CFR  part  1. 

35.  In  §  178.251-2,  paragraph  (a)  is 
revised  to  read  as  follows: 

§178.251-2  Materials  of  construction. 

(a)  Except  for  gaskets,  pressure  relief 
devices,  valve  seats,  liners,  linings,  and 
caps  or  plugs  used  as  secondary  closing 
devices  over  discharge  openings, 
materials  of  construction  must  be  metal. 
***** 

Issued  in  Washington,  DC  on  September 
16, 1993,  under  authority  delegated  in  49 
CFR  part  1. 

George  W.  Tenley,  Jr.,  . 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc  93-23189  Filed  9-24-93;  8:45  am) 
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281 . 47217 

300 . 46087.  49200 

401 . . 48424 

712 . 47647 

716 . 47647 

Proposed  Rules: 

Ch.  1 . 47414,  48012 

52 . 47101.47103,47239, 


47414, 47415, 47701 . 47705, 
47707. 47840, 48339, 48344, 


4881 1 . 48812, 48999. 49001 , 
49254, 49258, 49458, 49463, 
49464, 49952, 49954, 49956, 
50304.50307,50311 
55 . 48619 

72  . 50088 

73  . 50088 

74  . 50088 

75  . 50088 

78 . 50088 

81  . 49001,49467,  49956 

82  . 50464 

122  . 47845 

123  . 46145,  47417,  47845 

131  . 47845 

148 . 48092 

132  . 47845 

180 . 46147,  46149,  49263, 

49264.49265.49267 

260  . 48092 

261  . ^8092 

268 . 48092 

271 . 48092 

372 . 46596,  47709 

721 . 46921,  48346,  48347, 

48348.49269,49271 
745 . 46921 

41  CFR 

101-40 . 48972 

101-49 . 46088 

Proposed  Rules: 

105-57 . 46596 

201-20 . 49005 

201-39 . 49005 

42  CFR 

412  . 46270 

413  . 46270 

435  . 48611 

436  . 4861 1 

485 . 49934 


493.. - . 48323 

Proposed  Rules: 

417„ . 46025 

433 . ^49272 

T001 . 49008 

43  CFR 

2 . 48073 

3160 . - . 47364 

Proposed  FMes: 

4 . 48814 

1780 . 48814 

4100 . - . 48814 

5450 .  47241 

5460 . 47847 

5510.. - . 47847 

8300™ . - . . . 46151 

9230 . 47847 

9260 . 47847 

Public  Land  Orders: 

6989 . 48545 

6995  . 48458 

6996  . 48458 

44  CFR 

3 . 47218 

206 . 47992,  47994 

353 . 47996 

45  CFR 

205 . 49218 

233 . 49218 

400 . 46089 

Proposed  Rules: 

301 . 47417 

305 . 47417 

607  . 46597 

608  . 46600 

1180 . 48622 

1207  . .46602,  48424 

1208  . 46602,  48424 

46  CFR 

171 . 47784 

Proposed  Rules: 

10 . 48572 

12 . 48572 

47  CFR 

2 . 49220 

21  . 46547.  49220 

22  . 46547,  49220 

32 . 50287 

43 . 48323 

61 . 48323,48756 

64  . 48752,  48756 

65  . 48756 

69 . 48756 

73 . 46090,  46550,  46551, 

48323, 48324, 48325, 48326, 
48614, 50287 
76 . 46718 

94  . 46547, 49220 

95  . 48459 

97 . 47218,  48459 

Proposed  Rules: 

32 . 49276 

36 . 48815 

64 . 48623 

73 . 46152,  46605,  48349, 

48819,49278, 50313 
76 . 46737 

48  CFR 

232 . 46091 


252 . 46091 

522 . 47396 

552 . 47396 

814 . 48973 

833- . 48973 

836 . 48973 

862. _ -.48973 

1807 _ 48974 

1808. . 47219 

1832 _ 48614 

1862 . 47219 

2017....- . 47220 

2062 . 47220 

2401  . 49436 

2402  . 49436 

2414  . 49436 

2415  . 49436 

2419 . 49436 

2452 . 49436 

Proposed  Rules: 

209 . 49958 

215 . 47242 

225 . 47243.  48484,  48545 

242 . 49958.  49960 

252  . 47243,  48484,  48545, 

49958 

253  . 49958 

1815 . 47244 

1831 . 47244 

1852 . 47244 

49  CFR 

107 . 46872,  50496 

171  . 47650,  50244,  50496 

172  . 47650,  50244,  50492. 

50496 

173  . 47650,  50244,  50496 

174  . 47650,  50244 

175  . 50492,  50496 

177  . 50244,  50496 

178  . 50244,  50496 

179  . 47650,  50244 

192 . 48460 

571 . 46551,46873 

585 . 46551 

Proposed  Rules: 

27 . 47681 

173  . 48485 

174  . 48485 

180  . 48485 

393 . 48624 

552 . 50314 

554 . 50314 

571  . 46928,  46938,  47426, 

47427.48350 

572  . -48350  • 

573  . 50314 

576  . 50314 

577  . .-. . 50314 

1160 . 48628 

1162 . 48628 

1166 . 48628 

1312...- . 47104 

50  CFR 

17 . 49242,  49244.  49467. 

49870, 49875, 49880, 49881 . 

49935 

20 . 50188,  50211 

217 . 48797,  48975 

222 . 48326 

227 . 48326,  48797,  48975 

285 . 48464,  49437 

605 . 50288 

61 1 . 49438 

625 . 49937 
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651 . 49940 

661 . 46093,  48001 

663 - 46094,  47651,  49941 

672 . 46095 

675  -  47221,  47833,  50289 

Proposed  Rules: 

17 - 46940,  47428,  47851, 

48012, 48351 , 49279, 49467, 
49960 

32 . 48732,  49382 

100.„ . 46678 

222._ . 47710,  49352 

227 - 46944,  47710,  49352 

285 . 46153 

625 — . 47245 

630 . 46153 

641 . 48502 


642 . 47428 

650 . 46606 

678 . 46153 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  indn/idual  pamphlet  form 
(referred  to  as  "slip  laws”) 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

S.J.  Res.  5(VP.L  103-83 
To  designate  the  weeks  of 
September  19,  1993,  through 
September  25,  1993,  and  of 
September  19,  1994,  through 
September  24,  1994,  as 
"National  Rehabilitation 
Week”.  (Sep.  21,  1993;  107 
Stat  924;  2  pages) 


S.J.  Res.  95/P.L  103-84 

To  designate  October  1993  as 
“Nationai  Breast  Cancer 
Awareness  Month”.  (Sep.  21, 
1993;  107  Stat  926;  2  pages) 

S.J.  Res.  126/P.L.  103-85 

Designating  September  10, 
1993,  as  “National  POW/MIA 
Recognition  Day”  and 
authorizing  the  display  of  the 
National  League  of  Families 
POW/MIA  flag.  (Sep.  21, 

1993;  107  Stat  928;  2  pages) 

Last  List  September  24,  1993 
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V 


CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  arnl  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (Ltet  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rata  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  ^1  orders  nKist  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  theGPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title  Stock  Number  Price  Revision  Date 

1,  2  (2  Reserved) . (869-019-00001-1) $15.00  Jon.  1, 1993 

3  (1992  Compikition 
and  Parts  100  and 

101) . (869-019-00002-0) ......  17.00  '  Jan.  1, 1993 

4  . (869-019-00003-8) .  5.50  Jan.  1, 1993 

5  Parts: 

1-699  . (869-019-00004-6) ......  21.00  Jon.  1,  1993 

700-1199  . (869-019-00005-4) ......  17.00  Jon.  1,  1993 

1200-End,  6  (6 

Reserved) . (869-019-00006-2) .  21.00  Jan.  1,  1993 

7  Parts: 

0-26  . (869-019-00007-1) .  20.00  Jan.  1, 1993 

27-45  . (869-019-00008-9) .  13.00  Jon.  1, 1993 

46-51  . (869-019-00009-7) .  20.00  Jon.  1,  1993 

52  . (869-019-00010-1) .  28.00  Jon.  1,  1993 

53-209 . (869-019*0001 1-9)  ......  21.00  Jon.  1,  1993 

210-299  . (869-019-00012-7) ......  30.00  Jan.  1,  1993 

300-399  . (869-019-00013-5)  ......  15.00  Jaa  1,  1993 

400-699  . (869-019-00014-3)  ......  17J)0  Jon.  1,  1993 

700-899  . (869-019-00015-1) .  21.00  Jon.  1,  1993 

900-999  . (869-019-00016-0) .  33.00  Jan.  1,  19'?3 

1000-1059  . (869-019-00017-8) . .  20.00  Jon.  1,  199o 

1060-1119  . (869^)19-00018-6) ......  13.00  Jan.  1,  1993 

1120-1199  . (869-019-00019-4) .  '  11.00  Jon.  1, 1993 

1200-1499  . . . (869-019-00020-8) .  27.00  Jon.  1,  1993 

1500-1899  . (869-019-00021-6) .  17.00  Jon.  1, 1993 

1900-1939  . (869-019-00022-4) ......  13.00  Jan.  1,  1993 

1940-1949  . (869-019-00025-2) ......  27.00  Jan.  1,  1993 

1950-1999  . (869-019-00024-1) .  32.00  Jan.  1, 1993 

2000-End .  . (869mi9-0Q025-9) .  12.00  Jon.  1,  1993 

8  .  . (869-019-00026-7) .  20.00  Jan.  1, 1993 

9  Parts: 

1-199  . (869-019-00027-5) ......  27.00  Jon.  1, 1993 

200-End  . . (869-019-00028-3) ......  21.00  Jan.  1, 1993 

10  Parts: 

0-50  . (869-019-00029-1) ......  29.00  -  Jan.  1, 1993 

51-199 . (869^)19-00030-5) _  21.00  Jon.  1, 1993 

200-399  . (869-019-00031-3) ......  15.00  Jan.  1, 1993 

400-499  . (869-019-00032-1) _  20.00  Jon.  1.  1993 

500-End  . (869-019-00035^)) ......  33.00  Jan.  1, 1993 

11  . (869-019-00034-8) .  13.00  Jan.  1, 1993 

12  Parts: 

1-199  . (869-019-00035-6) _  11.00  Jon.  1. 1993 

200-219 . (869-019-00036-4)  „....  15.00  Jon.  1, 1993 

220-299  . (869-019-00037-2) _  26.00  Jon.  1, 1993 

300-499  . (869-019-00038-1) _  21.00  Jaa  1,  1993 

500-599  . (869-019-00039^ _  19.00  Jaa  1, 1993 

600-End  . (869-019-00040-2) _  28J)0  Jaa  1, 1993 

13  . (869-019-00041-1) _  28.00  Jon.  1, 1993 


TMe  Stock  Number  Price  Revision  Oats 

14  ParU: 

1-59  . (869-019-00042-9) .  29.00  Jan.  1,  1993 

60-139 . (869-019-00043-7) ......  26.00  Jon.  1,  1993 

140-199  . (869-019-00044-5)  ......  12.00  Jan.  1,  1993 

200-1199  . (869^)19-00045-3) .  22.00  Jon.  1,  1993 

1200-End . (869-019-00046-1) .  16.00  Jon.  1,  1993 

15  Parts: 

0-299  . (869-019-00047-0) .  14.00  Jan.  1.  1993 

300-799  . (869-019-00048-8) .  25.00  Jan.  1,  1993 

800-End  .:. . (869-019-00049-6) .  19.00  Jan.  1,  1993 

16  Parts: 

0-149  . . . (869-019K)0050K)) .  7.00  Jon.  1,  1993 

150-999  . (869-019-00051-8) _  17.00  Jan.  1,  1993 

1000-End . .  (869-019^)0052-6) .  24.00  Jon.  1,  1993 

17  Parts: 

1-199  . (869-019-00054-2) .  18.00  Apr.  1,  1993 

*200-239  . . . (869-019-00055-1) .  23.00  June  1,  1993 

240-End  . (869-019-00056-9) .  30.00  June  1, 1993 

18  Parts: 

1-149  . (869-019-00057-7) .  16.00  Apr.  1, 1993 

150-279  . (869-019-00058-5) .  19.00  Apr.  1.  1993 

280-399  . (869-019-00059-3) .  15.00  Apr.  1,  1993 

400-End  . (869-019-00060-7) .  10.00  Apr.  1,  1993 

19  Parts: 

1t199  . (869-019-00061-5) .  35.00  Apr.  1, 1993 

200-End  . (869-019-00062-3) .  11.00  Apr.  1, 1993 

20  Parts: 

1-399  . (869-019-00063-1)  ......  19.00  Apr.  1,  1993 

400^99  . (869-019-00064-0) .  31.00  Apr.  1,  1993 

500-End  . (869-019-00065-8) .  30.00  Apr.  1,  1993 

21  Parts: 

1-99  . (869-019-00066-6) .  15.00  Apr.  1,  1993 

100-169  . (869-019-00067-4) .  21.00  Apr.  1, 1993 

170-199 . (869-019-00068-2) .  20.00  Apr.  1,  1993 

200-299  . (869-019-00069-1) ......  6.00  Apt.  1,  1993 

300-499  . (869-019-00070w»)  ......  34.00  Apr.  1,  1993 

500-599  . (869-019-00071-2) .  21.00  Apr.  1, 1993 

600-799  . . (869-019-00072-1)  ......  8.00  Apr.  1,  1993 

800-1299  . (869-019-00073-9)  ......  22.00  Apr.  1,  1993 

1300-End . (869-019-00074-7) .  12.00  Apr.  1,  1993 

?2  Parts: 

i-299  . . (869-019-00075-5) .  30.00  Apr.  1,  1993 

300-End  . (869-019-00076-3) .  22.00  Apr.  1, 1993 

23  . (869-019-00077-1) .  21.00  Apr.  1,  1993 

24  Parts: 

0-199 . .'. . (869-01900078-0) .  38.00  Apr.  1, 1993 

200499  . (869-019-00079-8) _  36.00  Apr.  1,  1993 

500-699  . (869-019-00080-1) ......  17.0C  Apr.  1,  1993 

700-1699  . (869019-00081-0) .  39.00  Apr.  1,  1993 

1700-End . (869-019-00082-8) .  15.00 '  Apr.  1, 1993 

25  . (869-019-00083-6) .  31.00  Apr.  1,  1993 

26  Parts: 

§§  1.01-1.60  . (869-019-000864) .  21.00  Apr.  1,  1993 

§§  1.61-1.169 . (869-01000085-2) ......  37.00  Apr.  1, 1993 

§§  1.170-1.300  . (869-019-00086-1) ......  23.00  Apr.  1, 1993 

§§1.301-1400  . (869-01900087-9) .  21.00  Apr.  1, 1993 

§§  1401-1440  . (869-019-00088-7) _  31.00  Apr.  1, 1993 

§§1441-1.500  . (869-019-00089-5)  ......  23.00  Apr.  1, 1993 

§§  1501-1.640  . (869-01900090-9) _  20.00  Apr.  1, 1993 

§§  1541-1.850  _ (869-01900091-7) .  24.00  Apr.  1, 1993 

§§  1.851-1.907  . (8694)19-00092-5) .  27.00  Apr.  1, 1993 

§§1.908-1.1000  _ (869019-00093-3) _  26.00  Apr.  1, 1993 


§§  1.1401-End  . (869-019000954)) _  31.00  Apr.  1, 1993 

2-29  . (869-019-000960) _  2300  Apr.  1, 1993 

30-39  . . (869019-00097-6) _  18.00  Apr.  1, 1993 

4009  . (869-019-000980) _  13.00  Apr.  1, 1993 

50-299 . (869-019-000992) ......  13.00  Apr.  1, 1993 

300099 . (869-017-00100-0) ......  23.00  Apr.  1, 1993 

500-599  . (8694)19-00101-8) _  6.00  *Apr.  1, 1990 
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TWe 

Stock  Numtiar 

Price  1 

Revision  Dele 

600-€nd  . 

(869-019-00102-6) . 

8.00 

Apr.  1.  1993 

27  Parts: 

1-199  . . . 

(869-019-00103-4) _ 

37.00 

Apr.  1.  1993 

200-End  . 

(869-019-00104-2) _ 

11.00 

SApr.  1,  1991 

28  Parts: . 

1-42  . 

(869-019-00105-1)  . 

27.00 

July  1,  1993 

43-end . . 

(869-019-00106-9)  _ 

21.00 

July  1, 1993 

29  Parts: 

*0-99 . . - . 

(869-019-00107-7)  _ 

2100 

July  1.  1993 

100^99 . 

(869-019-00108-5)  . 

9.50 

July  1.  1993 

500-899  . 

(869-017-00107-4) _ 

32.00 

July  1.  1992 

900-1899  . . .  _.... 

(869X19-00110-7)  — 

17.00 

July  1.  1993 

1900-1910  (§§  1901.1  to 

1910.999) . 

.  (869-017-00105-1) . 

29.00 

July  1,  1992 

1910  (§§  1910.1000  to 

end)  . 

.(869-017-00110-4) _ 

1600 

July  1. 1992 

1911-1925  _ _ 

.(869-017-00111-2)  — 

900 

•  July  1.  1989 

1926  ..  . . 

.(869-017-00112-1) _ 

1400 

July  1,  1992 

1927-End . 

.(869-017-00113-9) . 

30.00 

July  1.  1992 

30  Parts: 

1-199  . .  . . 

.  (869X17-00114-7)  „... 

2500 

July  1,  1992 

200-699  _ _  _ 

.(869X19-00117-4) _ 

2000 

July  1,  1993 

700-End  . .  . 

.(869X17-00116-3) _ 

2500 

July  1,  1992 

31  Parts: 

0-199 . . . 

.(869X19-00119-1) _ 

1800 

July  1. 1993 

200-End  . 

.(869X17-00118-0) _ 

2500 

July  1.  1992 

32  Parts: 

1-39.  Vol.  1 . . 

. 

15.00 

2July  1,  1984 

1-39.  Vol.  N _ _ 

. . . . . . . , 

19.00 

3  July  1,  1984 

1-39.  VoL  HI . . . 

. ,  . 

18.00 

2July  1,  1984 

•1-190  . 

(869X19-00121-2) . 

30.00 

July  1. 1993 

190-399  . . 

(869X17-00120-1) _ 

33.00 

July  1, 1992 

400-629  . . 

(869X19-00123-9) _ 

26.00 

July  1, 1993 

63(W99 . . 

(869X19-00124-7) _ 

14.00 

»July  1, 1991 

700-799  . . 

(869X17-00123-4) _ 

20.00 

July  1,  1992 

800-End  . 

..  (869X19-00125-3)  _.... 

22.00 

July  1, 1993 

33  Parts: 

1-124 . . 

..  (869X17-00125-2)  . . 

18.00 

July  1, 1992 

125-199  . 

..  (869X17-00126-1) _ 

21.00 

July  1.  1992 

-  200-End  . . 

..  (869X19-00129X) _ 

24.00 

Ji4y  1.  1993 

34  Parts: 

1-299  . . . 

..  (869X17-00128-7) _ 

27.00 

July  1. 1992 

300-399  .  . 

..  (869X17-00129-5) _ 

19.00 

July  1,  1992 

400-End  . . 

...  (869X17-00130-9) _ 

3200 

July  1,  1992 

*35 . 

...  (869X19-00133-6) . 

12.00 

July  1.  1993 

36  Parts: 

1-199 . .  .. 

...  (869X17-00132-5) _ 

15.00 

July  1,  1992 

200-End  . . . . 

...  (869X17-00133-3)  ...... 

32.00 

July  1.  1992 

37  . . 

...  (869X19-00134-1) . 

17.00 

July  1,  1992 

38  Parts: 

0-17 

...  (859X17-00135-0) . 

28.00 

Sept  1,  1992 

•18-End . 

...  (869X19-00138-7) . 

30.00 

July  1, 1993 

39  . 

...  (869X19X0139-51  . 

17.00 

Jutv  1.  1993 

40  Parts: 

1-51  . . . 

...  (869X17-00135-4) _ 

31.00 

July  1,  1992 

52  . .  , 

....  (869X17-M139-2) _ 

.  33.00 

July  1,  1992 

53-60  . 

....  (869X17-001«>-6) _ 

.  36.00 

July  1. 1992 

61-80  . . 

....  (869X17-00141-4) _ 

.  16.00 

July  1.  1992 

81-85  . . . 

....  (869X17-00142-2) _ 

.  17.00 

July  1, 1992 

86-99  . . 

....  (869X17-00143-1) _ 

.  33.00 

July  1,  1992 

100-149  . 

....  (869X17-00144-9) _ 

.  34.00 

July  1, 1992 

150-189  . . 

....  (869X17-00145-7) _ 

.  21.00 

July  1, 1992 

195-259  . 

....  (869X17-00145-5) _ 

.  16.00 

July  1,  1992 

265-299  . . 

....  (869X17-00147-3) _ 

.  36J)0 

Jt4y  1. 1992 

300-399  . . 

....  (869X17-00148-1) _ 

.  15.00 

July  1, 1992 

400-424  . 

....  (869X17-00149X)  — 

.  26.00 

July  1. 1992 

425-699  . . 

....  (869X17-00155-3) 

.  26.00 

July  1,  1992 

700-789  . . 

....  (869X17-00151-1) 

.  23.00 

July  1, 1992 

790-End _ 

....  (869X17-00152-0)  -... 

.  25.00 

July  1,  1992 

Tltl«  Stock  Numbor 

41  Chapters: 

1. 1- 1  to  1-10 . . 

1. 1- 1 1  to  Appendix,  2  (2  Reserved) . — 

3-6 . . 

7  . 

8  . . 

9. . . . 

10-17  . 

18.  Vol.  I,  Ports  1-5 _ _ _ 

18.  VoLM,  Ports  6-19 - - - 

18.  Vol.  III.  Ports  20-52  . . 


Price  Revision  Dele 

13X0  ajuty  1.  1984 

13.00  3  July  1. 1984 

14.00  3Juty  1,  1984 

6.00  3July  1,  1984 

4.50  3  July  1,  1984 

13.00  3Ju|y  1.  1984 

9.50  3  July  1,  1984 

13X0  3  July  1,  1984 

13X0  3  July  1,  1984 

13.00  »JiJly  1.  1984 


1-100  . 

(869X17-00153X) _ 

9.50 

July  1. 1992 

101  . . . 

(869X19X0157-3)  ...... 

3000 

July  1,  1993 

if»-9no . 

(869X19-00158-1) . 

11.00 

»Juty  1,  1991 

201-End  . 

(869X17-60156-2)  . . 

11.00 

July  1. 1992 

42  Parte: 

1-399  _ 

(869X17-00157-1) _ 

2300 

Oct.  1,  1992 

405-429  . . 

.  (869X17-00158-9)  _ _ 

2300 

Oct.  1.  1992 

430-End  . 

.  (869X17-00159-7) . 

31.00 

<3ct.  1, 1992 

43  Parte: 

1-999  . . 

.(869X17-00160-1) _ 

22.00 

Oct.  1,  1992 

1000-3999  . 

.  (869X17-00161-9) . 

30.00 

Oct.  1,  1992 

4000-End . 

.  (869X17-00162-7) . 

13.00 

Oct.  1.  1992 

44 . . . 

.  (869X17-00163-5) _ 

26.00 

Oct.  1,  1992 

45  Parte: 

1-199  . 

.  (869X17-00164-3) . 

20.00 

Oct.  1,  1992 

205-499  . 

.  (869X17-00165-1) . 

14.00 

Oct.  1,  1992 

500-1199  . 

.  (869X17-00166-0) . 

30.00 

Oct.  1,  1992 

t9m-End _ _ 

.  {a69X17-a0167X) . 

20.00 

Oct.  1.  1992 

46  Parts: 

1-40 . 

,.  (869X17-00168X) . 

17.00 

Oct.  1.  1992 

41-69  . 

..  (869X17X0169-4) . 

16.00 

Oct.  1,  1992 

70X9  . .  .. 

..(869X17-00170X) _ 

8.00 

Oct.  1.  1992 

90-139 _ _ _ 

..(869X17-00171X) . 

14.00 

Oct.  1.  1992 

140-155  . . . 

..  (869X17-00172-4) . 

12.00 

Oct.  1,  1992 

156-165  . . 

..  (869X17-00173-2) . 

14.00 

•Oct.  1.  1991 

166-199  . 

..  (869X17-00174-1) . 

17.00 

Oct.  1.  1992 

200-499  . . . 

..(869X17-00175-9)  . . 

22.00 

Oct.  1.  1992 

505-End  . 

..  (869X17-00176-7) . 

14.00 

Oct.  1.  1992 

47  Parte: 

5-19 . . . 

..  (869X17-00177X) _ 

22.00 

Oct.  1.  1992 

20-39  . . . 

..  (869X17-00178-3) _ 

22.00 

Oct.  1,  1992 

40X9 . . . 

..  (869X17-00179-1) _ 

12.00 

Oct.  1,  1992 

70-79  . .  _„... 

..  (869X17-00180-5) _ 

21.00 

Oct.  1,  1992 

80Xnd  . . . 

...  (869X17-00181-3) _ 

24.00 

Oct.  1,  1992 

48  Chapters: 

1  (Ports  1X1) . 

...  (869X17-00182-1) . 

34i)0 

Oct.  1,  1992 

1  (Ports  52-99)  . . 

...  (869X17-00183-0)  ...... 

2iM 

Oct.  1,  1992 

2  (Ports  201-251) ....... 

...  (869X17-00184-8) _ 

15.00 

Oct.  1,  1992 

2  (Ports  252-299) ....... 

...  (869X17-O0185X) . 

12.00' 

Oct.  1.  1992 

3X . . . 

...  (869X17-00186-4) _ 

22.00 

Oct.  1.  1992 

7-14  . . 

...  (869X17-00187-2) . 

30.00 

Oct.  1,  1992 

15-28  . . . 

...  (869X17-00188-1) _ 

26.00 

Oct.  1,  1992 

29-End  . 

...  (869X17-00189-9) _ 

16.00 

Oct.  1,  1992 

49  Parte: 

1-99  . . 

...  (869X17-0019(^2) _ 

22.00 

Oct.  1,  1992 

100-177  .  . . 

...  (869X17-00191-1) _ 

27.00 

Oct.  1, 1992 

178-199  . . . 

...  (869X17-00192-9) _ 

19.00 

Oct.  1, 1992 

200-399 . . 

...  (869X17-00193-7) _ 

27.00 

Oct.  1,  1992 

405X99  . . 

....  (869X17-00194-5) _ 

31.00 

Oct.  1,  1992 

1000-1199  . 

....  (869X17-00195-3)  -.... 

19.00 

Oct.  1,  1992 

1200Xnd . . 

....(869X17-00196-1) _ 

21 

Oct.  1,  1992 

50  Parts: 

1-199  . . 

....  (869X17-00197-0) _ 

231)0 

Oct.  1, 1992 

205-599  . . . 

....  (869X1 7-00198X) _ 

20.00 

Oct.  1,  1992 

600-End  . . . 

....  (869X17-00199-6) _ 

20D0 

Oct.  1.  1992 

CFR  Index  ond  Rndings 

Aids . . . (869X19-00053-4) 

36.00 

Jon.  1,  1993 

Complele  1993  CFR  set . . 

.  775J)0 

1993 
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Title  Stock  Number 

Microfiche  CFR  Edition; 

Price 

Revtelon  Date 

Complete  set  (one-time  mailing) . 

.  188.00 

1990 

Complete  set  (one-time  mailing) . 

.  188.00 

1991 

Complete  set  (one-time  mailing) . 

.  188.00 

1992 

Subscription  (mailed  os  issued) . 

.  223.00 

1993 

Individual  copies . 

.  2.00 

1993 

<  Because  Title  3  is  an  annual  cornpilation,  this  volume  and  oN  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

2The  July  1,  I98S  edition  o<  32  CFR  Parts  1-169  contons  a  note  only  for 
Parts  1-39  inclusive.  For  the  M  text  of  the  Delense  Acquisition  Regulcrtions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  pats. 

*The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  or4y 
fa  Chapters  1  to  49  inclusive.  Fa  the  fuN  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  conlaining  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  paiod  Apr. 
1,  1990  to  Ma.  31,  1993.  The  CFR  volume  issu^  April  1,  1990,  should  be 
retoned. 

sNo  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1991  to  Ma.  31,  1993.  The  CFR  volume  issued  Aprl  1,  1991.  should  be 
retained. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1969  to  June  30,  1992.  The  CFR  volume  issued  July  I,  1989,  should  be  retained. 

7No  amendments  to  this  volume  were  promul^ed  during  the  period  July 
1,  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  I,  1991,  should 
be  retained. 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumes  conUininf  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other  \ 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 

1983 

(Book  1) . 

.S31.00 

George  Bush 

1980 

(Rmk  t)  . 

1983 

(Book  II) . 

.S32.00 

19M 

(Book  t) . 

1984 

.S38.00 

1990 

(Book  I) - 

.-.44140 

(Book  II) . 

.438.88 

1090 

1985 

(Book  II)..~ . 

_ $4140 

(Book  1) . 

.43440 

1991 

1985 

(Book  II) . 

.430.00 

(Book  1) . . 

1991 

. 44140 

1986 

(Book  1) . . . 

...$37.00 

(Book  11) . . - 

1992 

_ 44440 

1988 

(Book  il) . . 

1987 

(Book  1) . 

..4SS40 

..43340 

(Book  I) . 

. $47.00 

1M7 

(Book  if) . SS5.90 


1988 

(Book  I) . $39.00 

196^^9 

(Book  n) - ...438JI0 
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